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Fundanental rights-Interference with religious affairs of
Tenpl e-Constitution of India, Art. 31(2)-Applicability-Shri
Jagannath Tenple Act, 1954 (No. 11 of 1955), ss. 8, 11, 18,
21, 21A and 30-Validity-Constitution of India, Arts. 13, 19,
26(d), 27 and 28.

HEADNOTE:

A wit petition was filed in the Oissa, H gh Court by the
father of the appellant challenging the validity of Shri
Jagannath Tenple Act, 1954. The petition was dismissed by
Hi gh Court which held that the “Act was val id and
constitutional except s. 28(2)(f). The High Court struck
down that provision and upheld the constitutionality of the
rest of the Act. The appellant cane to this Court after
obtaining a certificate of fitness to appeal to Suprene
Court.

The contentions raised before this Court were that the Act
was discrimnatory as the Jagannath Tenple alone had  been
-singled out for special treatnment as conpared to  other
temples in the State of Orissa. The Act took away the sole
managenent of the Tenple which had so far been vested in the
appel l ant or his ancestors. S. 15 (1) of the Act interfered
with the religious affairs of the tenple. The validity of
ss. 11, 19, 21, 21A and 30 of the Act was also attacked.
Di sm ssing the appeal

Hel d: There is no violation of Art. 14 of t he
Constitution. The Jagannath Tenple occupies a uni que
position in the State of Orissa, and is a tenple of nationa
i mportance and no other tenple in that State can conpare
withit. It stands in a class by itself and considering the
fact that it attracts pilgrims fromall over India in |arge
nunbers, it could be the subject of special consideration by
the State Governnment. A law may be constitutional even
though it related to a single individual if on account of
special circunstances or reasons applicable to himand not
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applicable to others, that single individual my be treated
as a class by hinself.

(ii) There was no violation of Art. 19(1) (f) or Art. 31 (2)
of the Constitution. Al that the Act has done is that it
has taken away the sole right of the appellant to manage the
property of the Tenple and anot her body has been set up in
its place with the appellant as its Chairman. Such a
process cannot be said to constitute the acquisition of the
extinguished office or of the vesting of the rights in the
person holding that office. The appellant occupied a dua
position as Superintendent and Adya Sevak. His position as
Superi ntendent hers gone and in that place he has becone the
Chairman of the Committee set up under s. 6. The position of
the applicant as Adya Sevak is safeguarded by s. 8 of the
Act inasmuch as the rights and privileges in respect of
Gaj apati Maharaja Seva axe protected even though he may
cease to be Chairman on account of his mnority or on
account of some ot her reason.

(iii) S. 15(1) of the Act does not interfere wth the
religious, ~affairs of the Tenple. Sevapuja of the Tenple
has two aspects. One aspect is the provision of materials
and that is a secul ar,

33

function. The second aspect is the performance of the
Sevapuj a and other ‘rights as required by religion. S. 15(1)
has nothing to do wth the second aspect. which is the
religious aspect of Seva- -Raj puja. While s. 15(1) inposes
a duty on the commttee to | ook after the secular aspect of
the Sevapuja, it leave the religious part

entirely untouched.

(iv) Ss. 11, 19 and 21 were valid provisions and could not
be attacked ss. 5 and 6 constituting the committee in place
of the Raja, were valid. Ss. 21A and 30 were al so valid.
Arts. 27 and. 28 had nothing to do with the matter ' dealt
with wunder Act. It was not open to the appellant to 'argue
that the Act was bad as it was hit by Art. 26(d). No -such
contention was _properly raised.in the H gh Court.

Til kayat, Shri Govindlal ji v. State of Rajasthan, A I1.R
(1963) S.C. 1638, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 135 of 1962.
Appeal fromthe judgnment and order dated April 30, 1958, of
the Orissa Hgh Court in OJ.C No. 321 of 1955.

M C. Setalvad, Sarjoo Prasad and A. D. Mathur, for the
appel | ant .

S. V. GQupta, Additional Solicitor-CGeneral, M S. K -Sastr
and R N. Sachthey, for the respondent.

March 5, 1964. The Judgnment of the Court was delivered by-
WANCHOO, J.--This appeal on a certificate granted by the
Oissa Hgh Court raises the question of the constitu-
tionality of the Shri Jagannath Tenple Act, 1954, No. 11 of
1955, (hereinafter referred to as the Act). The challenge
to the Act was nade by the father of the present appellant
by a wit petition filed in the H gh Court of Oissa. The
appel  ant was substituted for his father on the death of the
latter while the wit petition was pending in the High
Court . The case put forward in the petition firstly was
that the Shri Jagannath Tenple (hereinafter referred to as
the Tenple) was the private property of the petitioner, Raja
of Puri, and the Act, which deprived the appellant of his
property was unconstitutional in viewof Art. 19 of the
Constitution. 1In the alternative it was subnitted that the
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appel | ant had the sole right of superintendence and
managenent of the Tenple and that that right could not be
taken away without paynent of conpensation, and the Act
i nasmuch as it took away that right wi thout any compensation
was hit by Art. 31 of the Constitution. It was further
pl eaded that the right of superintendence was property
within the neaning of Art. 19 (1) (f) and inasnuch as the
appel | ant had been deprived of that property by the Act, it
was an unreasonabl e provision which was not

L/P(D)1sCl -2 ...
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saved under Art. 19(5). The Act was further attacked on the
ground that it was was discrimnatory and was therefore hit
by Art. 14 of the Constitution, as the Tenple had been
singled out for special legislation, though there was a
general law in force wth respect to Hndu religious
endowrents, nanely, the Oissa H ndu Religious Endownrents
Act No. 11 of 1952. Reliance was placed on Arts. 26, 27 and
28 of | the Constitution to invalidate the Act, though the
appellant. _did not indicate in the petition how those

Articles ~hit ~the Act. Lastly, it was wurged that the
utilisation of the Tenple funds for purposes alien to the
interest of the deity as proposed under the Act was illega

and ultra vires.

The petition was opposed on behalf of the State and it was
urged that the Tenple was not the private property of the
appel | ant . The case of the State was that it was a public
tenmpl e and the State always had the right to see that it was
properly administered. Before the British conquered Oissa
in 1803, the Tenple had for a long tine been nanaged by
Muslim Rulers directly, though through Hi ndu  enployees.
After 1803, the Tenpl e began to be managed directly by the
British Governnent, though by Regulation 1V of 1809 the
managenment was nmade over to the Raja of ‘Khurda (who i's now
known as the Raja of Puri), who was appointed as hereditary
superintendent in viewof his famly's connection in the
past with the Tenple. Even (so, whenever there was
m smanagenent in the Tenple during the course of ‘the |ast
century and a half, the Government always intervened and
many a tinme administered the secular affairs-of the Tenple
directly through one of its officers.in whose favour the
then Raja was made to execute a power of attorney divesting
hi nsel f conpletely of all powers of nanagenment. The case of
the State further was that in view of the report ed
m smanagenment of the Tenple, the State |egislature passed
the Puri Shri Jagannath Tenple (Adm nistration) Act, (No.
XI'V of 1952) for the appointnment of a Special Oficer for
the preparation of a record pertaining to the 'rights. and
duties of different sevaks and pujaris and such  other
persons connected with the seva, puja or managenent of the
Tenple and its endowrents in order to put the adm nistration
of the Tenple on a suitable basis. A Special Oficer was
accordi ngly appointed who submitted his report on March 15,
1954, which disclosed serious m smanagenment of the affairs
of the Tenple and in consequence the Act was passed in 1955.
The State contended that the Act was perfectly wvalid and
constitutional and did not offend any constitutiona

provi si on.

VWen the matter canme to be argued before the Hi gh Court, the
appel l ant gave up the plea that the Tenple was his private
property and it was conceded that it was a public tenple,
the properties of which were the properties of the deity
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and not the private properties of the Raja of Puri. In view
of this concession, the attack on the constitutionality of
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the Act was based mainly on the ground that it took away
the, Raja s perquisites which had been found to belong to
himin the record of rights prepared under the Act of 1952.
It may be nentioned that the Raja of Puri had two-fold

connection with the Tenple. 1In the first place, the Raja is
the adya sevak, i.e., the chief servant of the Tenple and in
that capacity he has certain rights and privileges. In

addition to that, he was the sole superintendent of the
Tenple and was incharge of the managenent of the secular
affairs of the Tenple. The main contention of the appell ant
before the High Court was that the Act not only took away
the managenment of the secular affairs of the Tenple fromthe
appel l ant but also interfered with his rights as adya sevak
and was therefore unconstitutional. The Hi gh Court repelled
all the subnissions ,on behalf of the appellant and held
that the Act was valid and constitutional except for one
provi sion contained in s 28(2)(f) thereof. The Hi gh Court
therefore struck down that ' provision and upheld the
constitutionality of the rest of the Act. Ther eupon the
appel l ant' _applied for a certificate which was granted; and
that is how the appeal has cone up before us.

Before we consider the attack on the constitutionality of
the Act we should like to indicate briefly what the schene
,of the Act is and what it provides with respect to the
managenent of the Tenple. Section |  provides for its
conmencenent . Section 2 provides for certain repeals.
Section 3 provides that the Orissa Act XI'V of 1952 shall be
deered to be a part of the Act  and delegates to the

conmittee constituted under s. 6 of the Act all. powers of
the State Government under the 1952-Act fromsuch date as
the State Governnment —may notify. Section 4 is the

definition section. Section 5 vests the adninistration and
the governance of the Tenple and its -endowrents in a
commttee called the Shri Jagannath Tenpl e Managi ng
Conmittee. The Committee shall be a body corporate, having
perpetual succession and a commpn seal and may by the  said
nanme sue and be sued. Sectiion 6 provides for the
constitution of the conmmittee with the Raja of Puri as its
chairman. No person who does not profess the Hi ndu religion
shall be eligible for nenbership. Besides providing for
some ex officio menbers, the other nembers of the conmttee
are all nomnated by the State Governnent, one from anong
the persons entitled to sit on the nmukti-mandap, three from
among the sevaks of the Tenple recorded as such in the
record of rights, and seven from anong those who do not
bel ong to the above two cl asses.

36

The Collector of +the district of Puri is an (ex officio
menber and is designated as the vice-chairman of the
conmittee. Section 7 provides for the appointnent /'of a
chairman during the mnority of the Raja of Puri or_ during
the time when the Rajais suffering from any of the
disabilities nmentioned ins. 10(1) clauses (a) to (e) and
(g) thereof. Section 8 lays down that nothing in s. 7 shall
be deened to affect the rights and privil eges of the Raja of
Puri in respect of the Gajapati Miharaj Seva nerely on the
ground that the Raja has ceased to performthe duties of the
chairman for the time being. Section 9 provides for the
terns of office of nenmbers and s. 10 gives power to the
State CGovernnent to renmove any nenber of the committee ot her
than the ex officio nmenbers on the -rounds specified in cls.
(a) to (g) thereof. No nenber can be renmoved from his
nmenber shi p unl ess he has been given a reasonabl e opportunity
of showi ng cause against his removal. Section 11 provides
for dissolution and supersession of the conmittee in certain
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contingencies, such as inconpetence to perform the duties
i mposed upon it by’ the Act "or mmking of default in
per form ng such duties. The committee is gi ven an
opportunity to show cause agai nst any such action before it
is taken, and provision is mde for continuing t he
management during the time the committee is superseded or
has been di ssol ved. Section 12 provides for casua
vacancies, s. 13 for the neetings of the conmittee and s. 14
for allowances to the menbers of the conmmittee payable from
the Tenple fund, but no nmenber of the commttee other than
the administrator is to be paid any salary or other re-
muneration fromthe Tenple fund except such travelling and
daily all owances as nay be prescribed. Section 15 provides
for the duties of the conmittee and it may be quoted in ful
as it is the main target of attack: -

" 15. ~Subject to the provisions of this Act

and the rules

made thereunder, it shall be the duty of the

Commi ttee--

(1) to arrange for the proper perfornance of

sevapujah and of the  daily and periodica

Nitis of “the Tenple in accordance wth the

Recor d- of - Ri ght s;

(2) to provide facilities for the proper

performance of worship by the pilgrins;

(3) to ensure the safe custody of the funds,

val uabl e securities and jewelleries and for

t he preservati on and- managenent of t he

properties vested in the Tenple;

(4) to —ensure  maintenance ~of order and

di sci pline _and proper hygienic conditions in

t he Tenpl e and of proper st andard of

cleanliness and purity in the offerings nade

t herein;

37

(5) to ensure that funds of the specific and

rel igious endowents are spent accord

ng to the
wi shes, so far as may be known, of ‘the donors;
(6) to meke provision for the paynent of
sui table emolunents to its salaried staff; and
(7) to do all such things as my be
incidental and conducive to the efficient
managenent of the affairs of the Tenple -and
its endowrents and the convenience of the
pilgrims."
Section 16 provides a ban on the alienation of Tenple
properties subject to certain conditions. Section 17 |ays
down that the commttee shall have no power to borrow  noney
from any person except with the previous sanction of the
State Government. Section 18 provides for an annua
adnmi nistration report to be subnitted to the Government.
Section 18-A gives power to the conmttee with the prior
approval of the State Government to del egate its functions
to the Collector of the district or, as the case may be, to
the officer who happens to be a nenber of the commttee in
place of such Collector. Section 9 gives power to the
State Governnent to appoint an adnministrator for the Tenple.
Section 20 provides for the qualifications and conditions of
service of the admnistrator and s. 21 for the powers and
duties of the admnistrator. As this section is specially
attacked we quote it here in full
"S. 21. (1) The Admi nistrator shal | be
Secretary of the Comittee and its chief
executive officer and shall subject to the
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of the

Section 21-A
servants attac
ments or perg
is hereditary
admi ni strator
and the regu
after giving

control of the conmmttee have powers to carry
out its decision in accordance wth t he
provi sions of this act.

(2) Not wi t hst andi ng anything in sub-section
(1) or in section 5 the Adnministrator shal
be responsible for the custody of all records
and properties of the Tenple, and shal
arrange for proper collections of offerings
nmade in the Tenple and shall have power-

(a) to appoint all officers and enpl oyees of
the Tenpl e;

(b) to | ease out for a period not exceeding
one year at a tinme the |ands and buil dings of
the Tenpl e which are ordinarily | eased out-,
(c) to call. for tenders for works or
supplies and accept such tenders when the
amount or-val ue thereof does not exceed two
t housand rupees;

(d) to order for emergency repairs;

(e) to specify, by general or speci a
orders, such conditions and safeguards as he
deens fit, subject to which any sevak, office-
hol der or servant

38

shall' have the right to be in possession of
jewels or ~other valuable belongings

templ.e;

(f) to decide disputes relating to t he
col l ection, distribution or apportionment of
of ferings, feesand other receipts in cash or
in kind received fromthe nmenbers of the
publi c;
(9) to decide disputes relating to t he
rights, privileges, duties and obligations of
sevaks, office-holders and servants in respect
of sevapuja and nitis, whether ordinary or
special in nature;
(h) to require various sevaks - and’ other
persons to do their legitimte duties in tine
in accordance with the Record-of-Rights; and
(1) in the absence of any sevak or his
substitutes or on the failure on the part of
any such person to performhis duties, to -get
the niti or seva perfornmed in accordance with
the record-ofrights by any other person
(3) The admi nistrator may subject to such
conditions, if any, as the committee may, by
gener al or special order inpose, afford
facilities on paynent of fees for ~specia
darshan or for any special service, ritual or
cerenony, such darshan, service, ritual or
cerenony not being inconsistent with t he
custom and usage of the Tenple and he shall
have power to determine the portion, if any,
of such fees which shall be paid to the
sevaks, office-holders or servants of the
Templ e. "
provides that all sevaks, office-holders and
hed to the Tenple or in receipt of any envolu-
uisites therefromshall, whether such service
or not, be subject to the <control of the
who may, subject to the provisions of the Act
ations nade by the committee in that behalf,
the person concerned a reasonable opportunity
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of being heard wthhold the receipt of enmplunents or
perquisites, inpose a fine, suspend or dismss any of them
for breach of trust, incapacity, disobedience of Ilawfu

orders, neglect of or wilful absence fromduty, disorderly
behavi our or conduct derogatory to the discipline or dignity
of the tenple or for any other sufficient cause: Section 22
provides for extraordinary powers of the admi nistrator who
is directed to take action in energency and report forthwith
to the conmittee the action taken and the reasons therefor.
Section 23 provides for the establishnment schedule and s. 24
provi des for an appeal to, the comiittee against an order of
the administrator wunder s. 21 (2)(f) or (g) or s. 21-A
Sections 25 to, 27 provide for the preparation of annua

budget and audit. Section 28 provides for a Tenple fund and
how it is to be utilised. Section 29 bars suits against

39

the State Government —or against the comittee or the
adm ni strator for anything done or purported to be done by
any of them -under the provisions of the Act. Section 30
gi ves power-of general superintendence of the Tenple and its
endowrents to the State CGovernnent which nay pass any orders
for the proper maintenance or adm nistration of the Tenple
or its endowrents or-in the interest of the general public
wor shipping in the Tenple. It also gives power to the State
Governnent to exam'ne the records of the adm nistrator or of
the commttee in respect of any proceedings with a view to
satisfy itself as to the regularity of such- proceeding or
the correctness, legality or propriety of any  decision or
order nmade therein; ‘and if in any case it appears to the
State Government that any such decision or order should be
modi fi ed, annul | ed, reversed or remtted, for
reconsi deration, it may pass orders accordingly. The State
CGovernment is also given the power to stay the execution of
any such decision or order in the nmeantine. Section 30-A
creates an offence which is punishable on conviction wth
fine which my extend to Rs. 500 whenever any person having
duties to performin respect of the nitis of the Tenple or
sevapuja of the deity raises any claimor dispute and fails
or refuses to perform such duties, knowi ng or having reasons
to believe that the non-performance of the said duties would
cause delay in the performance of the niti or sevapuja or
i nconveni ence or harassment to the public or any section
thereof entitled to worshipinthe Tenple and wlfully
di sobeys or fails to conply wth the orders of t he
adnm nistrator directing himto performhis. duties without
prejudice to the results of a proper adjudication of such
claim or dispute. Section 31 gives power to the comittee
to frame regulations as to the conditions of | service of
office bearers and enpl oyees of the Tenple, procedure for
transfer of sevapuja, chuli or panti in the Tenpl e,
observance of nitis and other usages in the Tenple- in the
absence of specific mention in the record of rights; ‘and any
other matters for which regulations are required to be made
for the purposes of the Act. Section 32 gives power to the
State Governnent to frame rules. Section 33 |lays down that
"the committee shall be entitled to take and be in
possessi on of all novable and i movabl e properties,
including the Ratna Bhandar and funds and jewelleries, re-
cords, docunents and other assets belonging to the Tenple"
and also lays down the procedure to be followed in case of
resi stance in obtaining such possession. Section 34 |ays
down that "all public officers having custody of any record,
register, report or other docunents relating to the Tenple
or any novabl e or inmovabl e property thereof shall furnish
such copies of or extracts fromthe sane as may be required
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by the admnistrator”. Section 35 |lays down that "no act or
proceeding of the commttee or of any person acting as a
menber of the conmittee shall be deenmed to be invalid by
reason only

40

of a defect in the establishment or constitution of the
conmitee or on the ground that any nenber of the commttee
was not entitled to hold or continue in such office by
reason of any disqualification or by reason of any
irregularity or illegality in his appointnment or by reason
of such act having been done or proceeding taken during the
period of any vacancy in the office of menber of the
conmttee." Simlar protection is given to an act or
proceeding of the adm nistrator. Section 36 provides for
the removal of difficulties by the State Government so |ong
as the order passed in that behalf is not inconsistent wth
the Act or the rules nade thereunder

This review of the provisions of the Act shows that broadly
speaki ng the Act provides for the managenent of the secular
affairs. 'of - the Tenple and does not interfere, wth the
religious affairs thereof, which ‘have to be performed
according to the record of rights prepared under the Act of
1952 and where there is no such record of rights in
accordance w th custom and usage obtaining in the Tenple.
It is in this background that we have to consider the attack
on the constitutionality of the Act. W may first dispose
of the attack based on Art. 14. It is urged that inasmuch
as this special Act has been passed for this Tenple and the
general Act, nanely, the Oissa Hndu Religious Endowrents
Act No. 11 of 1952 no longer applies to this Tenple, there
has been discrimnation inasnmuch as the Temple ‘has been
singled out for special treatnent as conpared to other
tenmples in the State of Orissa. There is no doubt that the
Act is in many respects different fromAct 11 of 1952 and
substitutes the committee for-the Raja of Puri for the
pur pose of managenent of the Tenple, and there would prima
facie be discrimnation unless it can be shown that the
Tenple stands in a class by itself and required specia
treatnent. As to that the affidavit on behalf of the State
Governnment is that the Tenple is a unique institution in the
State of Orissa and is in a class by itself and that there
is no conparison between the Tenple and other tenples in the
St at e. The avernent on behalf of the State is that the
Tenpl e has been treated as a special object throughout the
centuries because of its unique inportance and that there is
no other tenple which occupies the unique place which this
Temple occupies in the whole of India. Also there is no
other tenple in Oissa with such vast assets or which
attracts such a large nunber of pilgrins which pour into it
from the whole of India. It is also averred that it is
absolutely incorrect that there are other tenples in Oissa
whi ch are equal to it fromthe standpoint of assets or. from
the standpoint of their all-India character or from the
standpoint of the conplicated nature of nitis and sevapuja
affecting the lives, religious susceptibilities and senti-
nments of mllions of people spread all over |India. There
can be no doubt after this averment on behalf of the State
that the Tenple occupies a unique position in the State of
Oissa and

41

is a tenple of national inportance and no other tenple in
that State can conpare with it stands in a class by itself
and considering the fact that it attracts pilgrinms from al
over India in large nunbers it must be a subject of specia
consideration by the State Government. In reply to these
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avernents on behalf of the State, all that the appellant
stated in his rejoinder was that these averments were not
admitted. There was no denial of the special inportance of
the Tenple as averred on behalf of the State and we have no
doubt therefore that this Tenple stands in a class by itself
in the State of Oissa and therefore requires specia

treatnment. We may in this connection refer to the decision
of the Court in Tilkayat Shri CGovindlalji v. State of
Raj asthan(1l) where in relation to the tenple at Nathdwara
with respect to which a special Act had been passed by the
State of Rajasthan, this Court observed that "a | aw may be
constitutional even though it relates to a single individua

if, on account of sone special circunstances or reasons
applicable to himand not applicable to others, that single
individual my be treated as a class by hinself". The
attack wunder Art. 14 on the constitutionality of the |aw
with respect to the tenple at Nat hdwara was repelled on the
ground ~that the tenple had a, unique position anobngst the
Hi ndu Shrines in the State of Rajasthan and no tenple could
be regarded as conparable with it. The same reasons in our
opi nion apply to the Tenple in the present case and the Act
cannot be struck down under Art. 14 because the Tenmple in
the present case holds a unique position anpongst the Hi ndu
temples in the State of Orissa and no other tenple can be
regarded as conparable with it.

Next we conme to the attack on the constitutionality of the
Act on the ground that it has taken away the sol e nanagenent
of the tenple which had so far been vested in the appellant
or his ancestors. The reasons why the Act was passed are to
be found in the preanble thereof. The preanble says that
the ancient Tenple of Lord Jagannath of Puri has ever since
its inception been an institution of unique and nationa

i mportance, in which mllions of H ndu devotees fromregions
far and wi de have reposed their faith and belief and have
regarded it as the epitome of their tradition and culture.
It further says that long prior to and after the British
conquest the superintendence, control and nmanagenent of the
affairs of the Tenple have been the direct concern of
successive rulers, governnents and their officers and of the
public exchequer. it then says that by Regul ation IV of 1809
and thereafter by other |laws and regulations in pursuance of
arrangenents entered into with the Raja. of —Khurda, later
designated as the Raja of Puri, the said Raja cane to be
entrusted hereditarily with the managenent of the affairs of
the Tenple and its properties as superintendent subject to
the control and supervision of the ruling power. It then
goes on to say that in view of grave

(1) [1964] 1 S.C.R 561
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and serious irregularities thereafter the Government had to
intervene on various occasions in the past. Finally the
preanbl e says t hat t he admi ni stration under the
superintendent has further deteriorated and a situation has
arisen rendering it expedient to reorganise the schene  of
managenent of the affairs of the Tenple and its properties
and provi de better administration and governance therefor in
super sessi on of all previous |aws, regul ati ons and
arrangenents, having regard to the ancient custons and
usages and the unique and traditional nitis and rituals
contained in the record of rights prepared under the 1952

Act . So for all these reasons the appellant was renoved
fromthe sol e superintendence of the Tenple and a conmittee
was appointed by s. 6 of the Act for its managenent. These

statements in the preanble are not seriously in dispute as
will be clear fromthe reports by G Gone dated June 10,
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1905 and by the Special Oficer appointed under the 1952 Act
dated March 15, 1954 and the correspondence which passed
fromtime to tinme between the officers of the Government and
the predecessors of the appellant. In these circunmstances
if the secul ar managenent of the Tenple was taken away from
the sole control of the appellant and vested in a conmittee
of which he still remains the chairman, it cannot be said
that the provisions contained in the Act for that purpose
are hit either by Art. 31(2) or by Art. 19(f). There is in
our opinion a conplete parallel between the provisions of
the Act and the Act relating to the tenple at Nathdwara in
Raj ast han, which came up for consideration before this Court
in Tilkayat Govindlalji’'s case(l). |If anything, the case of
the appellant is weaker than that of Shri CGovindlalji, for
the appellant in the present case was conferred wth the
power of superintendence by Regulation IV of 1809 after the
British conquered Oissa. Watever may have been his
connection prior-to 1809 with the Tenple, the history of the
Tenpl e shows that the Muslim Rul ers had renmoved himand were
carrying - on the managenent of the Tenple directly through
H ndu officers appointed by them The right of managenent
was conferred on the appellant’s ancestor after the British
conquest by virtue of ‘the Regul ation of 1809 and other | aws
passed thereafter. Al that the Act has done is to replace
his sole right of ‘managenment by appointing a, commttee of
which he is the chairman. Further there can be in the
circunstances no question of the application of Art. 31(2)
in the present case. |In the first place ‘the right of
superintendence is not property in-this case for it carried
no beneficial enjoynent of any property with it, and in the
second case, that right has not been acquired by the State
which Art. 31(2) requires. As was pointed out in  Tilkayat
Govindlalji’s case. (1), all that has happened in the present
case is that the sole right of the appellant to

(1) 1964 1 S.C.R 561
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nmanage the property has been extinguished and in its place
another body for the purpose of the adm nistration of the

property of the Tenple has been created. |In other words the
office of one functionary is brought to an end and - anot her
functionary has cone into existence in its place. Such “a

process cannot be said to constitute the acquisition of ~the
extinguished office or the vesting of the rights .in the
person holding that office: (see Tilkayat Govindlalji’s
case(1l).

As we have already pointed out, the appellant -and his
predecessors always had two distinct rights with respect to

this Tenple. 1In the first place, they were the adya sevaks
and as such had certain rights and privil eges and
per qui si tes. The rights as adya sevak as we shall show

| ater have not been touched by the Act. The Act “has only
deprived himof the second right i.e., the sole rmanagenent
of the Tenple which carried no beneficial enjoynent of any
property wth it and has conferred that nmanagenent on_ a
commttee of which he still remains the chairman. In view
of this clear dichotony in the rights of the appellant and
his predecessors there is no question of Art. 31(2) applying
in the present case at all, insofar as this right of
superintendence of the appellant is concerned. The attack
on the constitutionality of the Act on the ground that the
sole right of superintendence has been taken away from the
appellant and that is hit by Art. 19(1)(f) or Art. 31(2)
must therefore fail

This brings us to the other aspect of the rights of the
appel l ant as adya sevak, and it is urged that those rights




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 15

have been taken away by the Act, and insofar as the Act has
done that it is unconstitutional in that the provisions with
respect to those rights are unreasonable and cannot be
protected under Art. 19(5). Now we have already referred to
the provisions of the Act, and if one |ooks at those
provisions one finds nothing in themwhich takes away the
rights of the appellant as adya sevak. |[If anything, there
are indications in the Act to showthat his rights, other
than those of superintendence renmain intact. Wen we say
this we are not to be understood as saying that any rights
whi ch the appellant m ght have had in the capacity of adya
sevak but which were of the nature of secul ar managenent of
the Tenple would still remain in him Because the appell ant
and his predecessors were holding a dual position of
superintendent and adya sevak, there was in the past a m x-
up of his rights flowing frombeing an adya, sevak with his
rights as a superintendent. But apart fromthe rights which
vested in himas the sol e manager of the Tenple with respect
to its nanagenent and whi ch have only been taken away from
himby the Act, we find nothing in the Act which takes away
his rights as an adya sevak (i.e. the chief servant) of Lord
Jagannath in the matter of sevapuja, nitis etc. These
rights flow fromhis position as adya sevak, they

(1) [1964] 1 S.CR /561........
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are religious in character and are referable to his status
and obligations as sevak. W may inthis connection refer
to s. 8 of the Act which lays down that nothing in s. 7
shall be deened to affect the rights and privileges of the
Raja in respect of Gajapati Maharaja Seva nmerely on the
ground that the Raja has ceased to performthe duties of the
chairman for the tine being. This provisionclearly shows
that even though the appellant nay -not be able to act as
chairman of the committee because of his mnority or because
of certain disqualifications nmentioned ins. 7 read with s.
10(1), his rights and privileges inTrespect of the Gajapati
Maharaja Seva (i.e., the daily sevapuja of Lord Jagannath)
remai n unaffected, and these were the rights which 'he had as

adya sevak. Therefore s. 8 preserves by the clearest
inmplication the rights of the appellant as adya sevak in
connection wth the sevapuja of Lord Jagannath. In this

connection our attention was drawmn to s. 14 of the Act,
which provides that it shall be within the power of the
State Government by order to direct fromtine to tinme the
paynment from out of the Tenple fund to the chairman of such
all owances at tines and in such nanner as the State
CGovernment nmay consi der reasonable and proper. It is said
that in view of s. 14, the appellants rights and privil eges
as adya, sevak have gone. W are of opinion that this is
not so. As we have already said, the position of the
superi nt endent and of adya sevak were two di fferent
posi tions, which the appellant and his predecessors held in
this Tenple. Hi s position as a Superintendent has gone and
in place of it he has beconme the chairman of the committee
constituted wunder s. 6. Wen s. 14 speaks of allowances to
him it refers to his position as a chairman, which repl aces
his position as superintendent before the Act. It bhas
nothing to do with his position as an adva sevak, which is
safeguarded by s. 8 of the Act inasmuch as rights and
privileges in respect of the Gajapati Mharaja Seva are
protected, even though he nmay cease to be the chairman on
account of his mnority or on account of sone other reason

Therefore, the provisions of s. 14 refer to allowances only
as a chairnman and have nothing to do wth the rights,
privileges and perquisites as an adya sevak, for he remains




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 15

as adya sevak even though he may not for certain reasons
remain a chairman. His rights, privileges and perquisites
as adya sevak will remain protected under s. 8 even though
he may not be entitled to anything under s. 14 if he ceases
to be the chairman in view of s. 7. No provision in the Act
has been pointed out to us, which expressly takes away his
rights, privileges and perquisites as adya sevak; on the
ot her hand there are other provisions which seemto indicate
that even the rights and privil eges of sevaks have not been
affected by the Act. |If soit is hardly likely in the
absence of any specific provision, that the Act woul d affect
the privil eges of the appellant as adya sevak. For exanpl e,
s. 21 (2) (g) gives power to the
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adnm nistrator to decide disputes relating to the rights,

privileges, duties -and obligations of sevaks , office-
hol ders and servants .in respect of sevapuja and nitis,
whet her~ ordinary or  special in nature. Thi s clearly

postul ates that the rights and privil eges of sevaks remain
intact, ‘and if “there is -any dispute about them the
adnmi ni strator has to decide it. ~Again s. 21(2)(f) provides
that the administrator shall have power to decide disputes
relating to the collection, distribution or apportionment of
offerings, fees and other receipts in cash or in kind
received from the nmenbers of the public. This again
postul ates a right in some persons who could only be sevaks
etc. to a share of the offerings, fees and other receipts,
and if there is any dispute about its distribution or
apportionnment, the admi nistrator has been given the power to
decide it. Reading these two clauses together, there can be
no manner of doubt that the Act does not affect ‘even the
rights, privileges and perquisites of sevakas. |If so, in
the absence of express provision, it cannot possibly be
argued that the Act affects rights, privil eges and
perqui sites of adya sevak. As we have already indicated,
those rights, privileges and perquisities of adya sevak have
al so been safe ,guarded under s. 8 of the Act. Then we may
refer tos. 21 (3) which provides that "the adninistrator
may subject to such conditions, if any, as the comittee
may, by general or special order ’'Inpose, afford facilities
on paynent of fees for special darshan or for any special
service, ritual or ceremony such darshan, service, ritual or
cerenony not being inconsistent with the custom and usage of
the Tenpl e and he shall have power to determ ne the portion

if any, of such fees which shall paid to the sevakas,
of fice-holders or servants of the Tenmple " This again
postul ates that the rights, privileges and perquisites of
the sevaks are not to be affected by the Act but have to be
governed by the record of rights or, as the case may be, by
the order of the conmttee. The argunment that the “Act is
ultra vires because it takes away the rights, privileges and
perquisites of the appellant as adya sevak, sone of | which
may be property must therefore fail in view of the specific
provision in s. 8 and indications in other provisions of
the Act to which we have referred.

Clause (1) of s. 15 of the Act is however specially attacked
as interfering with the religious affairs of the Tenple.
The rest of the provisions of that section deal SO
obviously with secular matters that they have not been
chal | enged. This clause provides that it shall be the duty
of the committee to arrange for the proper perfornmance of
sevapuja and of the daily and periodical nitis of the Tenple
in accordance with the record of Tights. As we read this
clause we see no invasion of the religious affairs of the
Temple therein. Al that it provides is that it shall be
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the duty of the committee to arrange for the proper
performance of sevapuja etc. of the Tenple in accordance
with
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the record of rights. Sevapuja etc. have al ways two aspects.
One aspect is the provision of materials and so on for the
purpose of the sevapuja. This is a secular function. The
other aspect is that after materials etc. have been
provi ded, the sevaks or other persons who may be entitled to
do so, performthe sevapuja and other rites as required by
the dictates of religion. dause (1) of s. 15 has nothing
to do with the second aspect, which is the religious aspect
of sevapuja; it deals wth the secular aspect of the
sevapuj a and enjoi ns upon the committee the duty to provide
for the proper perfornmance of sevapuja, and that is also in
accordance with the record of rights. So that the committee
cannot deny materials for sevapuja if the record of rights
says that certain materials are necessary. W are clearly
of the opinion that cl. (1) inposes a duty on the commttee
to 1ook ‘after the secular part of the sevapuja and |eaves
the religious part thereof entirely untouched. Furt her
under this clause it will bethe duty of the conmittee to
see that those who are to carry out the religious part of
the duty do their duties properly. But this again is a
secular function /to, see that sevaks and  other servants,
carry out their duties properly; it does not interfere wth
the performance of religious duties thenselves. The attack
on this provision that it interferes with ‘the religious
affairs of the Tenple nust therefore fail

W may now briefly refer to some other sections of the Act
which were attacked. Apart fromthe nmmin sections 5 and 6
by which the appellant was divested of the sol'e nanagenent,
the first section so attacked is s. 11 which deals with the
di ssol uti on and supersession of the conmittee. W have not
been able to understand how thi's section can be attacked
once it is held that ss. 5 and 6, constituting the commttee
in place of the Raja, are valid, ‘as we have held that they
are for they are the main provisions by which the managenent
has been transferred fromthe sole control of the Raja to
the control of the cormittee. The next section .in this
group is s. 19. That section provides for the _appointmnment
of an adm nistrator to carry on the day to day
adm nistration of the secular part of the affairs of the
Tenpl e. We cannot see howthis provision is liable to
attack once ss. 5 and 6 are held good, for the commttee
must have sone officer under it to carry on the day to day
adm ni stration. The next provision that is attacked in this
group is s. 21, which deals with powers and duties of. the
adm ni strator. Agai n we cannot see how this provision can
be attacked once it is held that the appointnment of the
admi ni strator wunder s. 19 is good, for s. 21 only delimts
the powers and duties of the adnministrator, and all | powers
and duties therein specified are with respect to the secul ar
affairs of the Tenple, and have no direct inpact on the
religious affairs thereof. The next section in this group
is s. 21-A That sectionis clearly concerned with the
secul ar managenent of the Tenple, for the disciplinary
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powers conferred thereby on the adnministrator are necessary
in order to carry on the admnistration of the secular
affairs of the Tenple. The next section which is attacked
is s. 30, which gives over all supervisory power to the
State Governnment. We cannot see how the control which the
State Governnent is authorised to exercise by s. 30 over the
conmittee can be attacked once the appointnment of the
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conmttee is held to be ,good. The last section under this
group is s. 30A, which creates a crinmnal offence and nakes
sevaks etc. liable to a fine on ,conviction. W think it
unnecessary for present purposes to consider the validity of
this section. The matter can be decided if and when a case
of prosecution under that section ever arises.

This brings us to the contention relating to Arts. 26, 27
and 28 of the Constitution, which were referred to in the
petition. Articles 27 and 28 in our opinion have nothing to
do with the matters dealt with under the Act. The rmain
reliance has however been placed on Art. 26(d) which Ilays
down that subject to public order, norality and health,
every religious denom nation or any section thereof shal
have the right to administer its property in accordance with
law. In the first place besides saying in the petition that
the Act was bit by Art. 26 there was no indication anywhere
therein as to which was the denoni nati on whi ch was concer ned
with the Tenpl e and whose rights to adm nister the Tenple
have been taken away. As a matter of fact the petition was
filed on the basis that the appellant was the owner of the
Tenpl e which was his private property. There was no claim
put forward on behal f of any denonmination in the petition
Under these circunstances we are of opinion that it is not
open to the appellant to-argue that the Act is bad as it 1is
hit by Art. 26(d). The argunment addressed before the High
Court in this connection was that the worshippers of Lord
Jagannath constitute a distinct religious denom nati on
within the nmeaning of Art. 26 and that they had a right to
admi ni ster the Tenple and its endownrents in accordance wth
| aw and that such admnnistration- should be only through the
Raja of Puri as superintendent of the Tenple assisted by the
i nnuner abl e sevaks attached thereto. But inasnuch  as the
Act has taken away this right of- managenent from the
religious denomnation, i.e., the worshippers of Lord
Jagannath, and entrusted it to the nomnees of the State
CGovernment, there had been a contravention of the funda-
nental rights guaranteed under cl. (d) of Art 26. Thi s
argunent was nmet on behalf of the State with the contention
that the Tenple did not pertain to any particul ar sect, cult
or creed of H ndus but was a public tenple above all~ sects,
cults and, creeds, therefore, as the tenple was not the
tenpl e of any particul ar dom nati on no question arose of the
breach of cl.(d) of Art. 26. The foundation for all" this
argunent whi ch was
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urged before the Hgh Court was not laid in the wit
petition. In these circunstances we think it was unnecessary
for the High Court to enter into this question on a, wit
petition of this kind. The H gh Court however went into the
matter and repelled the argument on the ground that the
Tenple in the present case was neant for all H ndus, even if
all H ndus were treated as a denomi nation for purposes of
Art. 26, the managenent still remains with Hi ndus, for the
conmittee of managenent consists entirely of H ndus,  even
though a nomnated committee. In view of the defective
state of pleadings however we are not prepared to allow the
argunent under Art. 26(d) to be raised before us and nust
reject it on the sole ground that no such contention was
properly raised in the H gh Court.

For these reasons we find there is no force in this appea
and it is hereby dism ssed with costs.

Appeal dism ssed
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