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ACT:

Retroactivity-Enact ment of the Act pending appeal - Appeal if
governed by the Act-Assam Non-Agricultural ~Urban Areas
Tenancy Act. 1955 (Assam Act No. 12 of 1955), s. 5.
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HEADNOTE:

The appellant sued the |lessee, the predecessor of the
respondents, for ejectnment on the latter’'s failure to
del i ver possession of a |eased | and at the expiration of the

stipulated period. Under the covenant the Ilessee was
entitled to build a house for residential —purposes. The
trial Court decreed the appellant’s claim whereupon the
| essee filed an appeal. Wile the appeal was pending the

Assam Non- Agricul tural Urban Areas Tenancy Act was passed,
and thereafter the | essee prayed for pernission to take an
addi ti onal ground under s. 5 of the Act. Before that date,
the High Court had taken the view that this provision of the
Act was applicable to pending proceedings. The ~ | ower
appel late court allowed the |essee’'s plea and ultinmately
al l owed the appeal and set aside -,he decree passed by the
trial Judge in favour of the appellant, concluding that the
two houses had been constructed by the Iessee wthin five
years after the taking of the |lease and that entitled the
| essee to claimthe benefit of s. 5 of the Act. The High
Court on appeal, following its earlier decision about the
applicability of the provisions of s. 5 to pendi ng
proceedi ngs, summarily dismissed the appeal, but granted a
certificate for |leave to appeal to this Court

Hel d: (i) A statutory provisionis retroactive either
when it is so declared by express terns. or the intention to
nake it retroactive clearly follows fromthe rel evant words
and the context in which they occur

Re. Athlumey Ex parte WIson, (1898) 2 QB.D 547

referred to.
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(ii) The provisions of the Act clearly indicate that the
| egi sl ature wanted the beneficient provisions enacted by it
to take within their protection not only |eases executed
after the Act cane into force, but also |eases executed
prior to the operation of the Act.

The plain object of s.5is to protect the tenants who have
built a permanent structure either for business or for
resi dence, provided it has been built within 5 yearsfromthe
date of contract of tenancy, even though those constructions
had been made before the date of the Act.

(iii) A suit which was pending when the Act cane into
force woul d be governed by s. 5(1) (a) and an appeal arising
froma suit which had been deci ded before the Act cane into
force, would Iikew se be governed by s. 5(1) (a), provided
it is pending after the date when

the Act cane into force. for an appeal pending in a
conti nuati on of

the suit.

JUDGVENT:

ClVIL APPELLATE JURI SDICTI ON: ClVIL Appeal No. 549 of 1962.
Appeal s fromthe judgment and orders dated August 1, 1958
and March 13, 1959 of the Assam Hi gh Court A Nos. 86 of
1958 and 14 of 1959 respectively.

N. C. Chatterjee, K P. Sen and P. K. Chatterjee, for the
appellant (in C. A 'No. 549 of 1962).
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B. P. Maheshwari, for respondents Nos. 1(a) to 1(e) (in
C.A. No. 549 of 1962).

Behrul Islamand R Gopal akri shnan, for the —“appellant (in
C. A No. 569 of 1963).

D. N. Mukherjee, for the respondent (in C.A No. 569/

63) .

February 24, 1964. The Judgnent of ‘the Court was delivered
by

GAJENDRAGADKAR C. J.-These two ‘appeals which have been
brought to this Court with a certificate i ssued by the Assam
H gh Court, raise a short question about the construction
and effect of section 5 of the Assam NonAgricultural Urban
Area Tenancy Act, 1955 (No. 12 of 1955) (hereinafter called
"the Act’). The relevant and material facts which have |ed
to the suits fromwhich these two appeals respectively
arise, are sinlar, and so, it would not be necessary to

state them in detail in regard to both the mtters. We
woul d, therefore, nmention the facts broadly in~ C.A No.
549/ 1962, in dealing with the comon point raised for. our

decision. The appellant in this case is Mst. Rafiquennessa
who sued the predecessor of the respondents for ejectnent.
It appears that Lal Bahadur Chetri has executed a registered
| ease-deed in favour of the appellant on the 14th February,
1946. The | ease covered an open plot of |and and under the
covenant the |easee was entitled to build a house for
residential purposes. In the ordinary course, the | ease was
due to expire on the 12th February, 1952, and the | essee had
agreed to deliver vacant possession of the land at the
expiration of the stipulated period. Accordingly, a notice
to quit was served on himto vacate on the 12th February,
1952. He, however, did not conply with the notice and that
led to the present suit by the appellant for eviction (No.
149 of 1952). In support of her <claim the appellant
alleged that the |essee had contravened the terns of the
| ease inasnuch as he had sublet the premises built by him
and so, that was an additional ground for evicting the
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| essee. The sub-lessees were accordingly j oi ned as
def endants to the suit.
The | essee Chetri alone resisted the suit. The sub-tenants
let into possession by himdid not join issue wth the
appel -
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lant. The trial Judge decreed the appellant’s claim where-
upon the |essee Chetri filed an appeal in the Court of the
Sub-Judge, Lower Assam District, Gauhati, challenging the
validity and the correctness of the decree passed against
him (Cvil Appeal No. 24/1953).
VWiile the appeal was pending, the Act was passed and was
published in the Assam Gazette on the 6th July, 1955,
Thereafter, when the appeal cane on for hearing before the
| ower appellate Court, the tenant filed an application
praying that he should be permitted to take an additiona
ground under s. 5of the Act. ~Before that date, the Assam
H gh Court had taken the view that the said provision of the
Act was applicable to the pending proceedi ngs between | and-
lords and tenants for eviction and that was the basis on
which the tenant Chetri wanted to support his appeal. The
| ower appellate Court allowed the tenant’'s plea, framed an
addi tional issue in pursuance of it and sent the matter back
to the trial Court for afinding.

On remand, the trial Court took evidence and after |oca
i nspection, nade a finding that the two houses proved to
have been built by the tenant nmust be regarded as permanent
inrelation to the locality of the plot. He, however, found
that there was no evidence to show when the sai d houses were
construct ed. Part of the finding was challenged by the
tenant before the | ower appellate Court. ~The lower appel -
late Court ultimately allowed the appeal and set aside the
decree passed by the trial Judge in favour of the appellant.
The concl usion of the | ower appellate Court was that the two
houses had been constructed by the tenant within five years
after the taking of the |l ease and that entitled the |essee
to claimthe benefit of s. 5 of the Act.

The appellant then preferred a second appeal in ‘the Hgh
Court of Assam (No. 86/1958). Following its earlier
deci sion about the applicability of the provisions of s. 5
to pending proceedings, the H gh Court summarily - disnissed
the said appeal. Thereafter, the appellant applied for ~and
obtained a certificate fromthe Hi gh Court and with the said
certificate the present appeal has been brought before us.
Pendi ng these proceedings, the tenant Chetri died and his
heirs and | egal representatives Mst. Tulsa Devi and others.
880

have been brought on the record and will be ‘described as
respondents hereafter. Thus, the only point which -arises
for our decision is whether the Assam High Court was /right
in taking the viewthat the provisions of s. 5 applied to
the proceedi ngs between the parties which were pending at
the relevant time before the | ower appellate Court.

Appeal No. 569 of 1963 arises froma suit filed by the
appel | ant Wahedul | a agai nst his tenant, the respondent Abdu
Hami d. The relevant facts are simlar to those in C.A  No.
549/ 1962. In this case also, the Act came into force while
the appeal was pending before the | ower appellate Court and
by the application of s. 5 respondent’s claimto continue in
possession has been upheld and the appellant’s claim for
ejecting the respondent has been rejected. The H gh Court
granted certificate to the appellant when it was told that
the appellant proposed to challenge the correctness of its
earlier decision holding that s. 5 of the Act applied to the
pendi ng proceedi ngs.
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The Act was passed by the Assam Legislature in order to
regulate in certain respects the relationship between |and-
lord and tenant in respect of non-agricultural lands in the
urban areas of the State of Assam It contains fourteen
sections and the schene which is evident in the operative
provisions of the Act is to afford protection to the tenants
by regulating in certain respects the relationship between
themand their landlords in respect of the | ands covered by
the Act. Section 3(c) defines a 'landlord’” as neaning a
person i mediately under whom a tenant holds but does not
i nclude the Governnent. While s. 3(d) defines a ' Permanent
structure’ in relation to any locality as meaning a
structure which is regarded as permanent in that locality,
the "tenant and 'urban area’ are defined by clauses (g) and
(b) respectively. Section 4 inposes an obligation on the
tenant to pay rent for his holding at fair and equitable
rates, and the proviso prescribes that in case of any
dispute as to fair rent ,between the parties, the rent which
was paid by the tenant inmedi ately before the dispute shal
be deened to be fair and equitable unl ess a conpetent court
deci des to the -,contrary. Section 6 provi des for
conpensation for inprovements; s. 7 provides for enhancenent
of rent by contract, .

S. 8 deal s with enhancenent of rent without contract; s. 9
881

aut horises the Court to make an order as to enhancenent of

rent: s. 10 prohibits illegal realisation beyond t he

prescri bed amount; 's. 11 provides for notice for ejectnent;
s. 12 prescribes the procedure in which the notice has to be
served; and s. 13 confers rule-making power on the State
Government. Section 14 repeals the earlier Tenancy Act.
Havi ng thus broadly considered the schene of the Act, it is
necessary to read s. 5 the effect of which is the nmain
poi nt of controversy between the parties before us. | Section
5(i) reads thus:-

Notwi t hstanding anything in any contract or in any law for
the time being in force-(a) where under the ternms of a
contract entered into between a landlord and hi's tenant
whet her before or after the commencenment of this Act, a
tenant is entitled to build, and has in pursuance of such
terns actually built within the period of five years from
-the date of such contract, a permanent structure on - the
| and of the tenancy for residential or business purposes, or
where a tenant not being so entitled to build, has actually
built any such structure on the land of the tenancy for any
of t he purposes aforesaid with the know edge and
acqui escence of the Ilandlord, the tenant shall not be
ejected by the Ilandlord fromthe tenancy except on_ the
ground of non-paynment of rent; (b) where a tenant’' has
effected inprovenents on the |and of the tenancy under the
terms wher eof he is not entitled to ef f ect such
i mprovenents, the tenant shall not be, ejected by the
landlord fromthe, land of the tenancy unless conpensation
for reasonabl e inprovements has been paid to the tenant™.
Sub-section (2) prohibits the ejectnment of any tenant from
the land of the tenancy except in execution of a decree for
ej ectment passed by a conpetent civil Court; and sub-section
(3) prohibits the execution of a decree for ejectnent on the
ground of non-payment of rent within a period of 30 days
from the date of the decree, and allows the tenant to pay
into the executing Court the entire anount due from him
under

134-159 S.C. -56
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the decree within the said period, Wereupon the decree has
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to be entered as satisfied.

M. Chatterjee contends that the Assam Hi gh Court was in
error in comng to the conclusion that the proceedi ngs which
were pending between the parties at the appellate stage on
6th July, 1955 when the Act cane into force, fell to be
governed by the provisions of s. 5. He argues that at the
rel evant date when the suit was filed by the appellant, he
had acquired a right to eject the tenant under the terns of
the tenancy, and he contends that where vested rights are
affected by any statutory provision, the said provision
should normal ly be construed to be prospective in operation
and not retrospective, unless the provision in question

relates nmerely to a procedural matter. It is not disputed
by himthat the legislature is conpetent to take away vested
rights by means of retrospective |egislation. Simlarly,

the legislature is undoubtedly conpetent to make |laws which
over-ride and materially affect the terns of contracts
between the parties; but the argunent is that unless a clear
and unanbi'guous intention is indicated by the |egislature by
adopti ng ‘suitabl e express words in that behal f, no provision
of a statute should be given retroactive operation if by
such operation vested rights are likely to be affected.
These principles are 'unexceptionable and as a matter of
l aw, no objection can be taken to them M. Chatterjee has
relied upon the well known observations nmade by Wight J. in
in re Athlumey Ex parte WIlson(1l), when the | earned Judge
said that it is a general rule that when the Legislature
alters the rights of parties by taking away or conferring
any right of action, its enactnents, unless in express terms
they apply to pendi ng actions, do not affect them He added
that there was one exceptionto that rule, namely, that,
where enactnents nerely affect procedure and do not. extend
to rights of action, they have been held to apply to
existing rights. |In order to nmake the statement of the |aw
relating to the relevant rule of construction which has to
be adopted in dealing with the effect of statutory
provisions in this connection, .  we ought to add t hat
retroactive operation of a statutory provision can be
inferred even in cases where such_ retroactive operation
appears to be clearly inplicit in the

(1) [21898] 2 Q B. D. 547
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provision construed in the context where it occurs. In
ot her words, a statutory provision is held to be retroactive
either when it is so declared by express. terms, or the
intention to nmake it retroactive clearly follows from the
rel evant words and the context in which they occur

Bearing in mnd these principles, let us looki at s. S
Before doing so, it is necessary to consider s. 2 which pro-
vides that notwi thstandi ng anything contained in any con-
tract or in any lawfor the time being in force, the
provisions of this Act shall apply to all non-agricultura
tenanci es whether created before or after the date on which
this Act cones into force. This provision clearly indicates
that the legislature wanted the beneficent provi si-ons
enacted by it to take within their protection not only
| eases executed after the Act canme into force, but also
| eases executed prior to the operation of the Act. 1In other
wor ds, | eases which bad been created before the Act applied
are intended to receive the benefit of the provisions of the
Act, and in that sense, the Act clearly affects vested
rights of the landlords who had let out their wurban
properties to the tenants prior to the date of the Act.
That is one inportant fact which is material in deternining
the scope and effect of s. 5.
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Now, s. b5 itself gives an unm stakable indication of the
legislative intention to make its provisions retrospective.
What does s. 5 provide? It provides protection to the
tenants who have actually built within five years from the
dat e of |eases executed in their f avour, per manent
structures on the land let out to themfor residential or
busi ness purposes, and this protection is available either
when the construction of the permanent structure has been
nmade by the tenant in pursuance of the terms of the |ease,
or even without any termof that kind and the landlord had
know edge of it and had acquiesced in it. Thus, the plain
object of s. 5is to protect the tenants who have built a
permanent structure either for business or for residence,
provided it has been built within 5 years fromthe date of
contract of tenancy. Therefore, cases where permanent
structures had been built within 5 years of the terms of
contract, would fall withins. 5( 1) (a), even though
those constructions -had been made before the date of the
Act. Thus, the very schene of 5 (1) (a) clearly postulates
the extension of its protection to
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constructions already made. That is another point which is
significant in dealing with the controversy between the
parties before us.

There s yet another point whichis relevant in this
connecti on. S. 5(1)(a) provides that the tenant shall not
be evicted by the landlord fromthe tenancy except on the
ground of non-paynent of rent, provided, of course, the con-

ditions prescribed by it are satisfied. |If the |egislature
had i nt ended t hat this protection shoul d operate
prospectively. it would have been easy to say ‘that the

tenant shall not be sued in ejectnent; such "an expression
woul d have indicated that the protection is afforded to the
suits brought after the Act cane into force, and that ' m ght
have introduced the elenent of prospective operation
instead, what is prohibited by s. 5 (1)(a) is the eviction
of the tenant, and so, inevitably, the section nust cone
into play for the protection of the tenant even at the
appel l ate stage when it is clear that by the proceedings
pendi ng before the appellate court, the landlord is seeking
to evict the tenant, and that obviously indicates that the
pendi ng proceedi ngs are governed by s. 5(1)(a), though they
may have been initially instituted before the Act cane into
force.

Incidentally, an appeal pending before the |ower appellate
court is a continuation of the suit, and so, there is no
difficulty in holding that a suit which was pendi ng when the
Act canme into force would be governed by s. 5(1)(a) and an
appeal arising froma suit which had been deci ded before the
Act came into force, would |ikewise be governed by s.
5(1)(a), provided it is pending after the date when-the Act
canme into force. Therefore, we are satisfied that the Assam
Hi gh Court was right in coming to the conclusion that the
di spute between the parties in the present case nust  be
governed by the provisions of s. 5(1)(a). It is comon
ground that if s. 5(1)(a) is held to apply, the decrees
passed agai nst the appellants in both the appeals cannot be
successful Iy chal | enged.
The result is, the appeals fail and are dismssed wth
costs. One set of hearing foes.
Appeal s di sm ssed
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