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ACT:

I ncome-t ax- Proceediings under s. 34(1A)-Applicability of
ot her rel evant provisions of the Act-Section 34(1A) whether
contravenes Art. 14 of the Constitution-Indian Incone-tax
Act, 1922 (11 of 1922), ss.34(1), 34(1A)-Constitution of
India, Art. 14.

HEADNOTE:
The wvalidity of s. 34(1A) of ( the Incone-tax /Act was
chal | enged by the assessees as contravening Art. 14 of the
Constitution. 1t was ,,contended, that the renedy by way of
appeal s and revisions available in cases under s. 34(1) was
denied to the assessees agai nst whom proceedi ngs were taken
under s. 34(1A), and that while under s. 34(1)(a), as it
then stood, the assessing authority could not act beyond 8
years, this protection was not available to -assessees
agai nst, whom action was taken under s. 34(1A).
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Hel d: Section 34(1A) was valid and did not ~contravene
Art. 14 of the Constitution

It could not have been the intention of the |egislature when
it enacted s. 34(1A) that the procedure prescribed by the
rel evant provisions of the Act beginning with s. 22 should
not be applicable to proceedi ngs taken under s. 34(1A), and
that the procedure to be followed in the said proceedings
and the powers to be exercised by the Income-tax Oficers
dealing with them should be, what is vaguely described as
"the inherent or incidental powers" of such officers. The
words "thereupon" and "accordingly" in s. 34(1A) seens to
enphasi se the applicability of the relevant provisions of
the Act to the proceedi ngs taken under s. 34(1A).
The object of the |egislature being to catch incone which’
had escaped assessnent, it would be legitimte for the
legislature to deal with the class of assessees in whose
cases the income which had escaped assessment was nuch
| ar ger, because that would be a basis for rati ona
classification which has an intelligible connection with the
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obj ect intended to be achieved by the statute.

Jai Kishan Srivastava v. Inconme-tax Oficer, Kanpur, I|.L. R
[1959] Il All. 451, approved.

Suraj Mull Mohta v. A V. Viswanatha Sastri, [1955]1 S.C. R
448 and Shree Meenakshi MIIls Ltd., Madurai v. Sri A V.
Vi swanatha Sastri, [1955]1 S.C.R 787 referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 37-40 of
1963.
Appeals fromthe judgnment and decree dated August 13, 11,
1959 of the Allahabad High Court in Cvil Msc. Wit
Petitions Nos. 870 to 873 and 349 of 1956 respectively.

W TH
Petitions Nos. 335 to 345 of 1960.
Petition under Art. 32 of the Constitution of India for the
enf orcenent of Fundanental Rights.
G S. . 'Pathak, ©~S. N Andley, Raneshwar Nath and P. L.
Vohra, for the appellants (in C-As. Nos. 37-40 of 1963).
M C. Setal vad, Raneshwar Nath,S. N. Andl ey and
P. L. Vehra, for the appellant (in C. A No. 589/63).
C. K. Daphtary, Attorney-GCeneral, K. N. Rajagopal Sastr
and R N. Sachthey, for the respondents (in all the appeals
and petitions).
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February 19, 1964. . The Judgnent - of the Court was, delivered
by
GAJENDRAGADKAR, C.J.-These civil appeals and wit  petitions
have been pl aced before us for hearing in a group,. because
all of them raise a comon question of law about the
validity of section 34(1A) of the Inconme-tax Act (No.. Xl of
1922) (hereinafter called "the Act’). Ms. K S Rashid &
Son, and its partner, Rashid Ahmad, are the appellants in
Cvil Appeals Nos. 37 to 40/1963, and petitioners in WPs.
Nos. 335-345/1960. The appeals arise out of the four wit
petitions (Nos. 870-873 of 1956) filed by the firmand its
partner in the H gh Court of Allahabad challenging the
validity of the notices served upon them under s. 34(1A) of
the Act in respect of their incone for the years 1941-42 to
1946-47. These wit petitions have been dismssed by the
said High Court and it is with the certificate issued by it
that the firmand its partner have cone to this Court in
appeal . The wit petitions Nos. 335-345/1960  have  been
filed by the sane parties in this Court under Art. 32 of the
Constitution in respect of the notices served on themon the
19th March. 1956 and the order of excess profit tax |evied
on them In these petitions, the sane point is urged by the
parties; and that is that the notices are invalid, ~because
s. 34(1A) is itself ultra vires. The respondents- to the
appeal s are : the Conmi ssioner of |Incone-tax, U P., Lucknow,

and the Inconme-tax Oficer, Central Crcle IV, Delhi. The
respondents to the wit petitions are : the |ncone-tax
Oficer, Central Circle - IV, New Delhi, the Income-tax
Oficer, A Ward, Meerut, the-Conmm ssioner of |ncone-tax,

U P., Lucknow, and the Central Board of Revenue, New Del hi.
Cvil Appeal No. 589 of 1963 has been brought to this Court
in simlar circunstances by the appellant, Ms. Bhawani
Prasad G rdharl al . The appellant had challenged the
validity of the notices issued to it on the 16th August,
1955 under s. 3 4 (1A) of the Act. The wit petition filed
by the appellant has been dism ssed by the Allahabad High
Court and it is with the certificate issued by the said High
Court that the present appeal has been brought to
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this Court. That is how the only question which arises for
our decision in this group of matters relates to the
validity of s. 34(1A) of the Act.

The argunent wurged in support of the challenge to the
validity of the inmpugned section is that it suffers fromthe
vice of contravening Art. 14 of the Constitution. It is
urged that whereas under s. 34(1) which deals with simlar
cases of assessees, the renedy by way of appeals and
revisions wunder the relevant provisions of the Act is
available to the assessees, that remedy is denied to the
assessees agai nst whom proceedings are taken wunder the
i mpugned section. Section 34(1) thus gives a preferentia

treatnent to the assessees who are sinilarly placed with the
assessees dealt with under s. 34(1A); and that amounts to
unconstitutional discrimnation. It is also urged that in
regard to cases falling under s. 34(1) (a) as it stood at
the relevant time, a period of limtation of 8 years had
been prescribed beyond which the assessing authority could
not act, —and this protection of the prescribed period of
[imtation is not available to the assessees against whom

action is taken under the impugned section. It is on these
two grounds that the validity of s. 34(1A) is chall enged
bef ore us.

Section 34 deals with inconme which has escaped assessnent.
Section 34(1) (a) deals with cases where incone has, inter

alia, escaped assessnment, owing to the om ssion or failure
on the part of the assessee to make a return of his incone
under s. 22 for any year, or to disclose fully and truly al
material facts necessary for his assessment for that year
whereas s. 34(1) (b) refers to cases where incone has
escaped assessnent notw thstanding that there has been no
om ssion of failure as nmentioned-in clause (a) on the part
of the assessee. |In respect of the first category of cases,
s. 34(1) had provided at the relevant time that the Incone-
tax Oficer may, in cases falling under cl. (a) at any tine
within eight years, and in cases falling under clause (b) at
any time within four years of the end of that year, serve on
the assessee "a notice containing all or any of the
requi renents which may be included in the notice under sub-
section (2) of s. 22, and nay proceed to assess or re-assess
such incone, profits or gains, or reconpute the |oss or
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depreciation allowance; and the provisions of this -Act

shall, so far as nay be, apply accordingly as if the notice
were a notice issued under that sub-section".
Let us nowread the relevant portion of s. 34(1A). Thi s

provision |ays down, inter alia, that if, in any case of an

assessee. the Incone-tax O ficer has reason to-believe:
(i) that incone has escaped assessnent for
any year in respect of which the ' relevant
previous vyear falls wholly or partly wthin
the period beginning on the 1st day of
Sept enber, 1939, and ending on the 31st day of
March, 1946; and
(ii) that the said income ampunts, or is
likely to anpbunt, to Rs. 1 lakh or nore, he
may, notw thstanding that the period of eight
years or, as the case may be, four years
specified in subsection (1) has expired, in
respect thereof, serve on the assessee, or, if
the assessee is a conpany, on the principa
of ficer thereof, a notice containing all or
any of the requirenments which may be included
in a notice under sub-section (2) of section
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22, and may proceed to assess or reassess the
income, profits or gains of the assessee for
all or any of the years referred to in clause
(i), and thereupon the provisions of this Act
excepting those contained in clauses (i) and
(iii) of the proviso to sub-section (1) and in
sub-sections (2) and (3) of this section
shall, so far as nay be, apply accordingly :
Provided that the Inconme-tax O ficer shall not
issue a notice under this sub-section unless
he has recorded his reasons for doing so, and
the Central Board of Revenue is satisfied on
such reasons recorded that it is a fit case
for the issue of such notice:
Provi ded further that no such notice shall be
i ssued after the 31st day of March, 1956.
831
It is urged that whereas in cases falling under s. 34(1),
the Incone-tax Officer has to deal with the matter on the
footing ‘that the notice issued against the assessee is a
noti ce under s. 22(2), that obligation is not inposed on the
Income-tax O ficer while he deals with cases falling under
S. 34(1A), because the words "as if the notice were a notice
i ssued wunder that sub-section" which are found in s. 34(1)
are omtted ins. 34(1A). It is not seriously disputed that
if the notice issued under s. 34(1A) is not deened to be a
notice wunder s. 22 (2), the renedi es by way of appeals and
revi sions which are prescribed by sections 30, 31, 32, 33,
33A and 33B of the Act would not be available to the
assessee, and so, the main basis for the attack against the
validity of s. 34(1A) rests on the hypothesis ‘that the
omi ssion of the relevant words in s. 34(1A) in substance
deprives the assessee of the said renedi es prescribed by the
rel evant provisions of the Act. |f the assunption on  which
this challenge proceeds is well-founded. s. 34(1A) may
suffer from the infirmty that it contravenes Art. 14.

Though, as we will later point out, there is a /rationa
classification between the assessees falling under 's. 34(1),
and those falling wunder s. 34(1A), t hat rationa

classification would not justify the denial of the right of
appeal to the persons included in s. 34(1A). The question
thus presented is one of construction

Before dealing with the construction of s. 34(1A), it would
be necessary to refer very briefly to the background of the
enactment of the said section. This section was introduced
by an amendment in the Act on the 17th July, 1954, and that
was because s. 5 (4) of the Taxat i on on | ncome
(I'nvestigation Comm ssion) Act (No. 30 of 1947) was struck
down by this Court as unconstitutional on May 28, 1954, in
Suraj Mall Mohta and Another v. A V. Viswanatha Sastri and
Anot her (1) . In that case, while exanmining the validity of
s. 5(4) of the Investigation Commi ssion Act, this Court held
that the persons brought within the mschief of the said
section belong to the sanme class of persons who fall wthin
the anmbit of s. 34 of the Act and are dealt wth by s.
34(1), and in view of the

(1) [1955] 1 S. C R 448.
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fact that the procedure prescribed by s. 5(4) of the
I nvestigation Comm ssion Act was very nuch |ess favourable
to the assessees than the one available to them if action
was taken against themunder s. 34(1), the conclusion
reached was t hat t he i mpugned S. 5(4) was
unconstitutional. It is unnecessary to refer to the severa
grounds mentioned by Mahajan C.J. who spoke for the Court in
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striking down the inpugned section
After this judgnment was pronounced, t he | egi sl ature
i ntervened and enacted s. 34(1A). That, however, was not
the end of the matter. Wen s. 34(1) was introduced in the
Act, there remained two statutory provisions dealing wth
substantially the same subject-matter, section 5(1) of the
I nvestigation Commi ssion Act and s. 34(1) of the Act. In
Shree Meenakshi MIIs Ltd., Madurai v. Sri A V. Viswanatha
Sastri and Another (1), a point was raised before this Court
as to whether it was open to the Incone-tax Departnent to
i nvoke s. 5(1) of the Investigation Comi ssion Act after s.
34(1A) of the Act was enacted, and, this Court held that it
was not, because on conparing the two relevant provisions,
S. 5(1), according to the decision of this Court,
contravened Art. 14 of ‘the Constitution. That is how, s.
5(1) becane a dead letter and the |Investigation Conmi ssion,
in consequence, ceased to function. The cases which had
been referred to that Comm ssion and which had not been
conpl et ed 'had, therefore, to be taken up under s. 34(1A) of
the Act. Thus,” it would be noticed that the present
controversy has had a sonmewhat chequered career. The first
challenge was to s. 5(4) of the Investigation Comm ssion
Act; when the chall enge succeeded and the said section was
struck down in the case of Suraj WMll Mhta(2) the
| egislature intervened and s. 34(1A) was added in the Act.
Nevert hel ess, the cases pending before the Investigation
Conmi ssion were sought to be continued before the said
Conmi ssion under s. 5(1) and this section was struck down in
the case of Shree Meenakshi MIls Ltd.(1); and, now, that
proceedi ngs agai nst the same class of assessees are sought
to be continued under s. 34(1A), it is urged that s. 34(1A)
of the Act itself is invalid. It is in

(1) [1955] 1 S.C.R 787.

(2) [1955] 1. S.C R 448.
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the |Ilight of this background that the controversy  between
the parties in the present proceedi ngs has to be judged.
Reverting then to the question of construction, the narrow
poi nt which needs to be exam ned is, what is the effect of
the omission to include in s. 34(1A) the clause " as if the
notice were a notice issued under that sub-section"” which is
to be found ins. 34(1)? In dealing with this , question, we
think it would not be unreasonable to bear in mnd that when
the legislature enacted s. 34(1A), it nust have desired to
renove the infirmties which had rendered-s. 5(4) of the
I nvestigation Conmission Act invalid. In other words, the
| egi slature nust have presumably wanted to afford to the
assessees in respect of whoms. 34(1A) was intended to be
invoked, the same renedies that were available to the
assessee covered by s. 34(1). Though the inportance or
significance of this consideration cannot be undul y
enphasi sed, it cannot be said that this consideration is
al together irrel evant.
W have already read the relevant portion of s. 34(1A) —and
we have seen that it requires that a notice containing al
or any of "he requirenents which may be included in the

notice wunder s. 22, sub-section (2) has to be issued, 1In
other words, the notice which is required to be issued is,
in terms, in a sense referable to s. 22(2), because the

| egi sl ature has provided that it nust contain all or any of
the requirenents which would be included in such a notice.
Then, s. 34(1A) provides that after issuing ;the notice on
the assessee in the manner prescribed by it, the Inconme-tax
Oficer my proceed to assess or reassess the inconeg,
profits or gains of the assessee for the relevant years. 1In




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 8

the context, it would, we think, be reasonable to hold that
the assessnment or reassessnent which has to follow the issue
of the notice, must be assessnment or reassessnment in
accordance with the rel evant provisions of the Act, and this
is made very clear by :the clause that foll ows, because the
said cl ause begins with the word "thereupon” which indicates
t hat when the process of assessnent or reassessnent
conmences, the clause beginning with the word "thereupon”
cones into operation and this clause requires that the
"Provisions of the

134-159 S.C.-53

834
Act shall, so far as may be, apply accordingly. The word
"accordingly" I|ike the word "thereupon" seens to enphasise

the applicability of the relevant provisions of the Act to
the proceedi ngs taken under s. 34(1A); otherwi se there is no
particul ar reason which woul d have justified the further
provision.in the section excepting certain provisions of the
Act which are held to be inapplicable to the proceedings
under s. 34(1A).

It is true that s. 34(1) uses the clause "as if the notice.
were a notice issued under that sub-section” and s. 34(1A)
does not; but the two provisions were not inserted in the
Act at the sane tine; s. 34(1) in the present form was
enacted in 1948, whereas s. 34(1A) was enacted in 1954. It
is quite likely that the draftsman who drafted s. 34(1A)
took the view that the last clause in -question which
occurred in s. 34(1) was really superfluous and that may
account for its omission in s. 34(1A). In _ our opinion,
therefore, construing the relevant words in's. 34(1A), it
would be difficult to accede to the argunent that the said
om ssion was deliberate and significant, and its consequence
is that the provisions of s. 22 and all other provisions
consequent upon the application of ' s. 22 becone irrelevant
in dealing with cases under s. 34(1A).

If s. 22 is held to be inapplicableto proceedi ngs under s.
34(1A), the consequence would be entirely irrational and

fantastic. The powers conferred on the Incone-tax Oficer
under s. 23 (2) to take evidence would then not be avail able
to him and, indeed, all the powers prescribed and the

procedure laid down by s. 23 would become irrelevant.
Li kewi se, the provisions in regard to appeals and revisions
contained in sections 30, 31, 33, 33A and 33B would al'so be
i napplicable. As we have already seen, the inapplicability
of these provisions is the main foundation of the  attack

against the validity of s. 34(1A). It is, however, urged
that though the specific powers conferred by s. 23 may not
be avail abl e to the Income-tax Oficer, he may,

nevert hel ess, exercise simlar powers, because the authority
to assess nust itself include such powers as incidental to
assessment . The best judgnent assessnent whi ch is
authorised by s. 23 (4) may, it is suggested, be made even
in cases falling under

835
S. 34(1A) under the inherent authority of the Incone-tax
Oficer. In our opinion, this approach is wholly m scon-
cei ved. We are satisfied that it could not have been the

intention of the legislature when it enacted s. 34(1A) that
the procedure prescribed by the. rel evant provisions of the
Act beginning with s. 22 should not be applicable to pro-
ceedi ngs taken under s. 34(1A), and that the procedure to be
followed in the said proceedings and the powers to be
exercised by the Income-tax Oficers dealing with them
should be what is vaguely described as ’'the inherent or
i nci dental powers’ of such officers. Therefore, we have no
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hesitation in holding that the challenge nmade to the
validity of s. 34(1A) on the ground that the remedy by way
of appeals or revisions which is available to the assessees
agai nst whom proceedings are taken under s. 34(1) is not
available to the assessees who are covered by s. 34(1A),
cannot be sustai ned.

The other contention raised against the validity of s.34(1A)
is based on the fact that at the relevant tine, g. 34(1)(a)
dealt with cases simlar to those falling under s.34(1A),
and yet, whereas in the fornmer category of cases a period of
[imtation was prescribed as eight years there is no such
[imtation in regard to the latter, and that, it is urged,
nmeans unconstitutional discrimnation. W are not inpressed
by this argunment. It is true that in a broad sense both s.
34(1) (a) and s. 34(1A) deal with cases of income which has
escaped assessnent. and in-that sense, the assessees agai nst
whom steps are taken in respect of their income which has
escaped assessnment can be said to forma simlar class; but
the simlarity between the two categories di sappears when we
renmenmber  that s. 34(1A) is intended to deal with assessees
whose incone has escaped assessnent during a specified
peri od between 1st of Septenber, 1939 and the 31st of March
1946. It is well--known that that is the period in which as
a result of the War, huge profits were made in business and
i ndustry.

The second point which is very inportant is that in regard
to the cases falling under s. 34(1A), action can be taken
only where the income which has escaped assessnent is likely
to amount to Rs. 1 |akh or nmore. 1n other words.
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it isonly in regard to cases where the escaped incone is of
a high mgnitude that the restriction of the period of
[imtation has been renoved. It is difficult to accept the
argunent that the legislature was not justified in treating
this smaller class of assessees differently on the ground
that the profits made by this class were higher and the
i ncomre whi ch had escaped assessnent was correspondingly of a
much | arger magni tude. The object of the |egislature / being
to catch inconme which had escaped assessnment, it would be
legitimate for the legislature to deal with-the «class of
assessees in whose cases the income which had escaped
assessment was much | arger, because that would be a basis
for rational classification which has an intelligible
connection wth the object intended to be achieved by the
statute.

It was suggested that as a result of the provisions con-
tained ins. 34(1)(a) and s. 34(1A) one year would overl ap;
and that may be true. But the argument of overl apping has
no significance because it makes no difference whether
action is taken under s. 34(1), or s. 34(1A) in respect of
that year. Once the notice is served under s. 34(1) or s.
34(1A), the rest of the procedure is just the sane and al
the renedies available to the assessees are also just the
sarme. Therefore, we see no substance in the argunent  that
the absence of the restriction as to period of limtation
under s. 34(1A) introduces any infirmty in the said
provi si on. In the result, we must hold that s. 34(1A) is
valid and has not contravened Art. 14 of the Constitution
That is the effect of the magjority view taken by the
Al | ahabad Hi gh Court in Jai Kishan Srivastava v. Income-tax
O ficer, Kanpur and Another(1).

There is one mnor additional point which has been argued
before wus by M. Setalvad in Cvil Appeal No. 589 of 1963,
and that point is based upon the requirenent prescribed by
the proviso to s. 34(1A) that the Income-tax Oficer shal
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not issue a notice unless he has recorded his reasons for
doing so, and the Central Board of Revenue is satisfied on
such reasons recorded that it is a fit case for the issue of
such notice. The argunent is that the require-

(1) 1. L. R [1959] Il AIl. 451
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nment prescribed by the proviso constitutes a condition
precedent for the exercise of the authority conferred on the
Income-tax O ficer by s. 34(1A) and since that requirenent
is not shown to have been satisfied in his case, the
appellant in C.A No. 589 of 1963 nust succeed even if s.
34(1A) is held to be valid. W are not inpressed by this
ar gunent . VWhat was urged before the High Court by the
appel l ant was not that no reasons had been recorded by the
I ncome-tax O ficer as required by the proviso; the argunent
was that the appellant had not been given a copy of the said
reasons and it appears to have been urged that the appellant
was entitled to have such a copy. This latter part of the
case has  not been pressed before us by M. Setalvad, and
rightly. " Now, when we | ook at the pleadings of the parties,
it is clear ~that it was assuned by the appellant that
reasons had been recorded and in fact, it was positively
affirmed by the respondent that they had been so recorded,;
the controversy being, if the reasons are recorded, is the
assessee entitled to have a copy of  those reasons?
Therefore, we do not see how M. Setal vad can suggest that
no reasons had in fact been recorded, and so, the condition
precedent prescribed by the proviso had not ‘been conplied
with.

The result is, all the Gvil Appeals and Wit Petitions in
this group fail and are dismssed. There would be no order
as to costs.
Appeal s and Wit Petitions dismissed.




