http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 4

PETI TI ONER
BRI J MOHAN SI NGH

Vs.

RESPONDENT:
PRI YA BRAT NARAI N SI NHA AND ORS

DATE OF JUDGVENT:
05/ 02/ 1964

BENCH

GUPTA, K. C. DAS

BENCH

GUPTA, K C. DAS
GAJENDRAGADKAR, P.B. (QJ)
WANCHOO, K. N.

SHAH, J.C.

AYYANGAR, 'N. RAJAGOPALA

Cl TATI ON
1965 AIR 282 1965 SCR (3) 861
Cl TATOR | NFO :
R 1970 SC326 (11,12)
R 1983 SC 684 (53)
RF 1988 SC1796 (16)
ACT:

Evi dence Act (1 of 1872)--S. 35--Entry in officia
Record maintained by illiterate person by sonme one el se at
his request--Adm ssibility.

HEADNOTE:

The appellant and respondent ‘were rival candidates for
election to the Bihar Legislative Assenbly. The “appell ant
obtained a majority of votes and was declared el ected. This
el ecti on was chal l enged by the respondent on the ground that
the appellant had not attained the age of 25 years on the
date of filing the nom nati on papers and was on that account
di squalified under Art. 173 of the Constitution frombeing a
nmenber of the Assenbly; that he held subsisting contracts
under the Bihar Governnent in his individual and persona
capacity and was thus disqualified under s. 7(d) ~of the
Representati on of the People Act and that he and his party-
men wer e directly responsible for publi cation and
distribution of copies of leaflets entitled "Bagula / Neta
Se Hoshiar" containing direct insinuations and aspersions
against the personal character of the respondent, ' those
being fal se to the know edge of the appellant.

The Election Petition was dismssed by the Election
Tribunal. The respondent appealed to the H gh Court. The
High Court cane to the conclusion that the allegation that
the appell ant hel d Governpapers and that the appellant was.
gulty of a corrupt practice in the appeal and set aside
the election of the appellant on the ground that he was
bel ow the age of 25 on the date of filling the nom nation
papers and that the appellant was guilty of. a corrupt
practice in that he had published the offending |eaflets.
Wth certificate’ of fitness granted by the H gh Court the
appel | ant appealed to this Court. Allow ng the appeal

HELD: (i) The burden of proving that appellant had not
attained the age of 25 years on the date of has nom nation
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was on the respondent and he had failed to prove that and
hence the election of the appellant could not be set aside
on that ground.

The entry made in an official record maintained by an
illiterate Chowkidar, by somebody else at his request, does
not come within Section 35 of the Evidence Act.

(ii) The respondent had not been able to prove the
publication of the leaflets by the appellant or has agent or
by any other person with the consent of the appellant o.r of
his election agent, and hence the Election Tribunal was
right in comng to the conclusion that the comm ssion of any
corrupt practice by appellant under s. 123(4) had not been
proved.

862

JUDGVENT:
ClVIL APPELLATE JURI'SDI CTION: Givil Appeal No. 9 of 1964.

Appeal ~fromthe judgnent and order dated Septenber 9,
1964 of the Patna H gh Court in Election Appeal No. 2 of
1963.

C.B. Agarwala, LM Sarma and D.N. Mukherjee, for the
appel | ant .
Sarjoo Prasad and K K. Sinha, for the respondent No. 1.
The Judgrment of the Court was delivered by

Dass Gupta, J. The appellant Brij Mhan Singh and the
resportdent Priya 'Brat Narain Sinha were anong t he
candi dates who contested the Aurangabad Constituency seat
for the Bihar Legislative Assenbly at the General Election
held in 1962. The polling took place on February 21, 1962.
The appel |l ant received a ngjority of votes and was  decl ared
el ected. The respondent Priya Brat Babu who was the sitting
menber was defeated on April 9, 1962, he filed a petition
challenging the validity of the appellant’s election. He
prayed for a declaration that the election of the appellant
Brij Mohan Singh be declared void and that he (Priya Br at
Narain Sinha) be declared to have been duly elected to the
Bi har Legi sl ative Assenbl y from t he Aur angabad
Consti tuency. Among the grounds on which the appellant’s
el ecti on was chal |l enged were these three :--

(1) That the appell ant was born on Cctober
15, 1937 and was thus under 25 years of ‘age on
the date of filing the nom nation papers -and
therefore disqualified under-Art. 137 of the
Constitution from being a nmenber of the Bihar
Legi sl ative Assenbly;

(2) That he held subsisting contracts
under the Bihar Governnent in his  individua
and per sonal capacity and was t hus
di squalified under S. 7(d) of t he
Representati on of the People Act;

(3) That the appellant, and wth his
consent, his party-men Raneshwar Prasad Singh
and others (whose nanmes are nentioned) were
directly responsi ble for publication and
distribution of copies of leaflets containing
direct insinuations and aspersions against
t he respondent’s personal character, these
being false to the know edge of the appell ant.

The Election Tribunal held on a consideration of the
oral and docunentary evidence produced before it that none
of these or the other grounds on which the validity of the
election was challenged had been established. Accordingly,
the Tribunal dism ssed the petition.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 4

863

On appeal, the H gh Court of Judicature at Patna set
aside the judgnent and order of the Election Tribunal and
made an order setting aside the election of the appellant
Brij Mohan Singh to the Bihar Legislative Assenbly. The
Hi gh Court however refused the respondent’s prayer to be
decl ared duly el ected.

Agai nst this order of the H gh Court the present appea
has been preferred on a certificate granted by the Hi gh
Court under Art. 133(1)(b) of the Constitution

The only grounds that appear to have been pressed before
the H gh Court were the three which we have nenti oned above.
The High Court agreed with the Election Tribunal that the
allegation that the appellant held a contract wunder the
CGover nirent in his _personal capacity had not been
establ i shed. As regards the other two grounds the Hi gh Court
disagreed with the Election Tribunal. The H gh Court held
that the appell ant was bel ow t he age of 25 years on the date
of filing the nom nation and was therefore not qualified to
be a candidate for the Bi har Legislative Assenbly. The High
Court also held that the appellant had published a |eaflet
Ex. 10 contai ning attacks upon the personal character of the
respondent and was thus guilty of a corrupt practice wthin
the meaning of s. 123(4) of the Representation of the
Peopl e Act. As /already stated, the Hi gh Court set aside
the el ection of the appellant.

The findings of the High Court on the question of age
and al so on the question of publication of the docunent Ex.
10 have been chall enged before us. 1t was also urged that in
any case the panphlet Ex. 10 did not anpbunt to an attack on
the personal character of the respondent.

[After consi deri ng the evidence hi s Lordship
concluded that it was not proved that the appellant had
conmitted any corrupt practice or that he was bel ow  twenty-
five years on the date of filing of nom nation papers. On
the question whether an entry nade in an official record
mai ntai ned by an illiterate public servant, by sone one el se
at his request is relevant under s. 35 of the Evidence Act
hi s Lordship held:]

On an exam nation of the physical appearance on the
hat hchi tha and the entries nmade therein, the evidence of the
Chowki dar and the circunstances under which this docunent
was ultimately produced before the Tribunal we are inclined
to agree with the view of the Election Tribunal that this is
a genuine docunent which was naintai ned by the Chowkidar in
the discharge of his official duty. If the docunent had been
manufactured to assist the appellant we do not think it
likely that the Chowkidar woul d have refused to produce it
readi | y when summoned to do so. The fact

864
that a warrant of arrest had to be executed against himis a
convi ncing circunstance that the Chowkidar was unwilling to

produce it. W are not inpressed by the argunent of M.
Sarj oo Prasad that the omi ssion of the Chowkidar to produce
the docunent in obedience to the summons and the issue  of
warrant of arrest to secure its production were all pre-
arranged to create an atnosphere for the acceptance of the
docunent as genuine. The appellant’s |awers before the
El ection Tribunal could not possibly have been sure that the
Tribunal would in the last resort issue a: warrant of
arrest. It is not likely that they would take such risk so
that’ the docunment m ght not cone at all

In our opinion, this docunent is genuine and is the book
that was maintained by the Chowkidar for noting the births
in his Illaka during the years 1934 to 1936. The entry
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therein showing the birth of a son to Sarjoo Singh on
October 15, 1935 can however be of’ no assistance to the
appel lant unless this entry is admissible in evidence under
the Evidence Act. |If this entry had been nade by the
Chowki dar hinself this entry would have been rel evant under
s. 35 of the Evidence Act. Admttedly, however, the
Chowki dar hinself did not nake it. M. Agarwal tried to
convince us that when an illiterate public servant is unable
to make an entry hinself and he gets the entry made by
somebody el se this should be treated as an entry made by the
public servant. This argument nmust be rejected. The reason
why an entry made by a public servant in a public or other
of ficial book, register, or record stating a fact in issue
or a relevant fact has been nmde relevant is that when a
public servant makes it hinself in the discharge of his
official duty, the probability of its being truly and
correctly recordedis high. That probability is reduced to a
m ni mum when the public servant hinself is illiterate and
has to depend on sonebody el se to nmake the entry. W have
therefore cone to the conclusion that the H gh Court is
right in-holding that theentry made in an official record
mai ntai ned by the illiterate ~Chowkidar, by sonebody el se at
hi s request does not cone within s. 35 of the Evidence Act.
It is not suggested that the entry is adm ssible in evidence
under any other provision of the Evidence Act. The entry in
t he hat h-chi t ha has therefore to be | eft out of
consi derati on in coning to a conclusion about t he
appel l ant’ s age.
Appeal all owed.
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