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ACT:

El ection--challenge on the ground of inproper  reception
ref usal and rejection of votes at the time of

counting--Tribunal rejecting claimfor inspection of the
bal | ot papers--Validity--Representation of the People “Act,
1951 (43 of 1951), ss. 100, 101 and 102 and conduct of
El ection Rules, 1961. r. 93.

HEADNOTE:

The respondent challenged the election of the  appellant,
inter alia, on the ground that there had been i nproper
reception, refusal and rejection of votes at the tine of
counting and that on a true count he would have received a
majority of wvalid votes and that he was entitled to be
declared duly elected. He clained that by inspection of the
bal | ot papers he would be able to establish his case on the
aforesaid allegations and that the Tribunal was bound to
grant an order for inspection, because he had tendered the
seal ed boxes of ballot papers in evidence, and on that
account all the ballot papers were part of the record. The
Tribunal in its order stated that nothing was brought to its
noti ce which would justify granting an order for inspection

It further observed: "If in future fromthe facts that may
be brought to the notice of the Tribunal, it appears that in
the interests of justice inspection should be allowed,
necessary orders allowi ng an inspection could always be
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passed". Ther eupon, anot her application was submitted by
the respondent asking for inspection but no additiona
materials were placed before the Tribunal and no ora
evidence was led at the trial. The Tribunal rejected the
application for inspection. On appeal, the H gh Court held
that ballot papers had actually been called for from the
Returning Oficer and were before the Tribunal, and there
was nothing in the Code of Civil Procedure which prevented
the Tribunal fromallow ng inspection of the ballot papers
in the custody of the Court. The Tribunal had therefore
rejected the application for inspection wthout any adequate
reasons.

The sol e question for determ nation was whet her the El ection
Tribunal erred in declining to grant an order for inspection
of the ball ot papers which had been, pursuant to an order in
that behal f, | odged before the Tribunal in sealed boxes by
the Returning Oficer.

Hel d: By the nere production of the sealed boxes, the
bal | ot | papers did not becone part of the record and they
were not. liable to be inspected unless the Tribunal was

satisfied that such inspection was in the circunstances of
the case necessary in the interests of justice.

239
The Returning Oficer 1is not a party to an election
petition, and an order for production of the ballot papers

cannot be made under’ 0. Xl of the Code of Civil Procedure.
But the Election Tribunal is not onthat account wthout
authority in respect of the ballot papers. VWere the
interests of justice demand it, the Tribunal may call upon

the Returning Oficer to produce the ballot papers and may
permt inspection by the parties before it of ~the ballot
papers: t hat power is clearly inmplicit in SS.
100(1)(d)(iii), 101, 102 of the Representation of the People
Act, 1951 and rule 93 of the Conduct of Election Rules,
1961. This power to order inspection of the ballot papers
which is apart fromO0. XI Code of Civil Procedure may be
exercised, subject to the statutory restrictions about the
secrecy of the ballot papers prescribed by ss. 94 and 128(1)
of the Act.

Bhim Sen v. Gopali, 22 E.L.R 288, distinguished.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1064 of 1963.
Appeal by special leave fromthe judgnment and order dated
July 23, 1963, of the Allahabad H gh Court (Lucknow Bench)
in First Cvil Appeal No. 11 of 1963.

N. C. Chatterjee and J. P. CGoyal, for the appellant.

S. P. Sinha and S. Shaukat Hussain, for respondent No. 1.
January 17, 1964. The Judgnent of the Court was “delivered
by

SHAH J. - At the general elections held in February 1962, five
candi dates contested the election to the House of the People
from the Bar abanki  si ngl e- nenber consti tuency. The
appel | ant Ram Sewak Yadav-who will be referred to as Yadav-
was at the counting of votes found to have secured the
hi ghest nunber of votes and he was declared elected.
Hussain Kam| Kidwai-hereinafter called Kidwai-who was one
of the candidates at the election submtted a petition on
April 6, 1962, to the Election Cormission for an order
declaring the election of Yadav void and for an order that
he (Kidwai) be declared duly elected. The El ecti on
Tri bunal, Lucknow, to which the petition was referred for
trial dismssed the petition. 1In appeal to the Hi gh Court
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of All ahabad the order passed by the El ection
240
Tri bunal was reversed and the proceedi ngs were remanded for
trial with a direction, anong others, that the Tribunal do
gi ve reasonable opportunity to both the parties to inspect
the ball ot papers and ot her connected papers. Wth specia
| eave, Yadav has appeal ed against the order of the High
Court.
The principal grounds set up by Kidwai in support of his
petition were-
(1) that there had been inproper reception,
refusal and rejection of votes at the time of
counting, ‘and in consequence thereof the
el ection was materially affected;
(2) that there were discrepancies between
the total nunber of votes mentioned in Form 16
and Form 20;
(3) that the tendered votes were wongly
rejected by the returning officer and on that
account the el ection was materially affected,;
(4) that at the polling station No. 29,
Maj gawan in Bhitauli Unit and Kursi polling
station in Kursi Assenbly Unit, the polling
officers did not give ballot papers to the

vot ers;
(5) that the counting of votes of Bhitaul
Assenbly Unit continued- till - 8-30 p.m in

i nsufficient Iight notwithstanding the protest
| odged by the petitioner; and
(6) that  on atrue count he (Kidwai) would
have received a majority of valid votes and
that he was entitled to be ~declared duly
el ect ed.

These al |l egati ons were deni ed by Yadav.

At the trial before the Tribunal the parties led no ora

evi dence. In respect of the pleas (3), (4) and (5) the
burden of proof |ay upon Kidwai. and as no evidence was |ed
to .-substantiate the sane, those pleas failed. Again in

the view of the Tribunal, Kidwai could discharge the burden
of proof which lay upon himto establish that there were
di screpanci es , between the original and the certified copies
of Forms Nos

241
16 & 20, and as the original fornms were not called for by
Ki dwai, his second ground nust also fail. Ki dwai clai ned

that he would be able to establish his case on pleas (1) &
(6) fromthe ballot papers, and submitted that an-order for
i nspection of the ballot papers be nmade and that he be  per-
mtted to showfromthe ballot papers that the Returning
Oficer had inproperly received, refused or rejected the
votes, and that on a true count he would get the | argest
nunber of valid votes. The Tribunal rejected the applica-
tion for inspection holding that ballot papers may be
allowed to be inspected only if it is necessary in the
interest of justice and to support an order for inspection
facts nmust be brought to its notice making out a prim facie
case disclosing that errors were conmtted in the reception

refusal or rejection of votes at the tine of counting, and
unless a prim facie case was made out the Tribunal would be
justified in declining to nmake an order for inspection. The
H gh Court however held that ball ot papers had actually been
called for fromthe Returning Oficer and were before the
Tribunal, that there was nothing in the Code of Gvi

Procedure which prevented the Tribunal from allow ng
i nspection of the ballot papers in the custody of the Court,
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and that the Tribunal had rejected the application for
i nspection w thout any adequate reasons for so doing.
The only question which falls to be deternmined in this

appeal is whether the Election Tribunal erred in declining
to grant an order for inspection of the ballot papers which
had been, pursuant to its order in that behalf, |odged
before it in sealed boxes by the Returning Oficer. In

considering this question the material provisions of the
Representati on of the People Act, 1951, and the rules framed
thereunder may first be noticed. Section 80 of the Act
provides that no election shall be called in question except
by an election petition presented in accordance with the
provisions of Part VI.  Section 83(1) states what the
el ection petition shall contain. It states:

"Art election petition-

(a) shal | contain a concise statenment of the

mat eri al

facts on which the petitioner relies;

159 S. C 16

242

(b) shall set forth full particulars of any

corrupt practice that the petitioner alleges,

i ncluding as full a statement as posssible of

the npames  of the parties alleged to have

conmi’'tted such corrupt practice and the date

and place of the conm ssion of each such

practice; and

(c) shall be signed by the petitioner and

verified in the manner laid down in the Code

of Civil Procedure, 1908, for the verification

of pl eadings:
The rest of the section is not materi al
Section 90(1) prescribes the procedure to be followed by the
Tribunal. It states:

"Subj ect to the provisions of this Act and of

any rules nade thereunder, every election

petition shall be tried by the Tribunal, as

nearly as may be, in accordance with the

procedure applicable under the Code of © G vi

Procedure, 1908, to the trial of suits: "
Section 92 enunerates the powers which a Tribunal trying an
el ection petition may exerci se and the powers so enunerated
are the powers which a Court under the Code of  Cvi
Procedure, when trying a suit, nmay exercise in respect ~ of
di scovery and inspection, enforcing attendance of witnesses,
conpel I'i ng producti on of docunents, receiving evidence taken
on affidavits and issuing conm ssions for the exam nation of
wi t nesses. Rul es have been framed under the Act relating to
producti on and inspection of election papers. By rule 93 of
the Conduct of Election Rules, 1961, it is provided that:

"(1) Wiile in the custody of the “returning

of ficer-

(a) the packets of unused ball ot papers;

(b) the packets of wused ballot papers

whet her valid,

tendered or rejected;

(c) the packets of the marked copy of the

electoral roll or, as the case nmay be, the

[ist maintai ned under sub-section (1) or sub-

section (2) of section 152; and

243

(d) the packets of the declarations by

el ectors and the attestation of their

si gnat ur es;

shall not be opened and their contents shal
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not be inspected by, or produced before, any
person or authority except under the order of
a conpetent court or tribunal
(2) Al'l other papers relating to the
el ection shall be
open to public inspection subject to such
fee, if any, as the Election Conm ssion may
direct.
(3) Copies of the returns by the returning
of ficer forwarded under rule 64 or as the case
may be. under sub-rule (3) of rule 84 shall be
furnished by the chief electoral officer of
the State concerned on paynent of a fee of two
rupees for each such copy."
The rul e nakes a clear distinction between ballot papers and
other election papers: ballot papers nay be inspected only
under the order of ‘a conpetent court or tribunal, but other
documents are, subject to certain conditions, open to public
i nspection.

In this ' case, on an oral request made by Kidwai all the
bal | ot papers in seal ed boxes were l'odged with the Election
Tri bunal . Kidwai claimed in the first instance that the

Tri bunal was bound to-grant an order for inspection, because
he had tendered the sealed boxes of  ballot papers in
evidence, and on/that account all the ballot papers were
part of the record.” The Tribunal rightly rejected this
plea, to by the nmere production of the seal ed boxes pursuant
to its order the ballot papers did not becone part of the
record and they were not |iable to be inspected unless the
Tri bunal was satisfied that such inspection was in the
circunstances of the case necessary in the interests of
justice.

An el ection petition nust contain a conci se statenent of the
material facts on which the petitioner relies in support of
his case. |If such material facts are set out the Tribuna
has undoubtedly the power to direct di scovery and inspection
of docunents with which a civil court is invest-

244

ed wunder the Code of Civil Procedure when trying a su
But the power which the civil court may exercise in t
trial of suits is confined to the narrowlimts of 0. |
Code of Gvil Procedure. Inspection of documents under
I, Code of Civil Procedure may be ordered under rul e 15, of
docunents which are referred to in the pleadings or
particulars as disclosed in the affidavit of docunments of
the other party, and under rule 18(2) of other documents in
the possession or power of the other party. The  Returning
Oficer is not a party to an election petition, and an order
for production of the ballot papers cannot be made  under
0.11 Code of CGivil Procedure. But the Election Tribunal is
not on that account without authority in respect- of the
bal | ot papers. In a proper case where the interests of
justice demand it. the Tribunal may call upon the Returning
Oficer to produce the ballot papers and may perm t
i nspection by the parties before it of the ballot papers.
That power is clearly inplicit in ss. 100(1)(d)(iii), 101,
102 and rule 93 of the Conduct of Election Rules, 1961
This power to order inspection of the ballot papers which is
apart from0.11 Code of Civil Procedure may be exercised,
subject to the statutory restrictions about the secrecy of
the ball ot paper prescribed by ss. 94 and 128(1).

An order for inspection may not be granted as a nmatter of
course: having regard to the insistence upon the secrecy of
the ball ot papers, the Court would be justified in granting
an order for inspection provided two conditions are ful-

t.

he
I,
0
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filled:

(i) that the petition for setting aside an

el ection con-

tains an adequate statenent of the materia

facts on which the petitioner relies in

support of his case; and

(ii) the Tribunal is prima facie satisfied

that in order to decide the dispute and to do

conpl ete justice bet ween t he parties

i nspection of the ballot papers is necessary,
But an order for inspection of ballot papers cannot be
granted to support vague pleas nade in the petition not
supported by mmterial ‘facts or to fish out evidence to
support such pleas. The case of the petitioner nust be set
out with pre-
245
ci sion supported by averments of material facts. To estab-
lish a case so pleaded an order for inspection may undoubt -
edly, if the interests of justice require, be granted. But
a nere allegation that the petitioner suspects or believes
that there has been an inproper —reception, refusal or
rejection of votes will not be sufficient to support an
order for inspection.
It must be renenbered that the rules franmed under the
Representati on of the People Act, 1951, set up an elaborate
machinery relating to the stage of counting of votes by the
Returning O ficer, and provide anple opportunity to the can-
didate who has contested the election or his agents to
remain present and to keep an eye on any inproper action
which rmay be taken by the Returning Oficer. Rule 53
provides for the admissionof only certain classes of
persons to the place fixed for counting and  anongst such
persons are expressly included candidates,” their ‘election
agents and counting agents, who may watch the counting
subject to the directions which the returning officer may
gi ve. Rule 55 deals with the procedure for scrutiny and
opening of ballot boxes. The Returning Oficer has to
satisfy hinself that "none of the ballot boxes has in fact
been tanpered with" and before any ballot box is opened at
the counting table, the counting agents present at that
table are allowed to inspect the seal affixed thereon and to
satisfy thenmselves that it is intact. I f—the Returning
Oficer is satisfied that any ballot box has in fact been
tampered with, he is prohibited fromcounting the ballot
papers contained in that box and he has  to follow the
procedure prescribed in that behalf in s. 58 Cause (1) of
rule 56 provides for the scrutiny and rejection ~of ball ot
papers. Clause (2) sets out detailed provisions relating
to, cases in which the Returning Oficer shall reject a
bal | ot paper By cl. (3) it is provided that before rejecting
any ballot paper under sub-rule (2), the returning  officer
shall allow each counting agent present a reasonabl e
opportunity to inspect such ballot papers. The Returning
Oficer has then to record on every ballot paper which he
rejects the grounds of rejection. Al the rejected ballot
papers are required to be put in one bundle. Rule 57 deals
with the counting of votes. Each ballot paper which is not
rejected is counted
246
as one valid vote. The Returning Oficer has to make the
entries in aresult sheet in Form 20 after counting of the
bal | ot papers contained in all the ballot boxes used at the
polling stations. Cause (3) of rule 57 enacts an el aborate
set of rules about the entries to be made in respect of the
counting and scrutiny of the ballot papers. By rule 60
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counting has to be continuous, and rule 63(1) provides that
after the conpletion of the counting, the Returning O ficer
shall record in the result sheet in Form 20 the total nunber
of votes polled by each candi date and announce the result.
By cl. (2) of rule 63 it is provided that after such
announcement i s nmade, a candidate or his election agent may
apply in witing to the Returning Oficer for’ a recount of
all or any of the ballot papers already counted stating the
grounds on which he demands such recount. The Returning
Oficer nust decide the application and record his reasons
in support of his decision and he may allow the application
in whole or in part or may reject it if it appears to himto
be frivolous or unreasonable. After the total nunber of
votes polled by each candidate has been announced, the
Returning Oficer nust conplete and sign the result sheet in
Form 20 and after such formis conpleted no application for
recount rmay be entertained. Under rule 64 the declaration
of the result of the election is nade by declaring elected a
candi dat e 'who has secured the largest nunber of valid votes,
and the Returning Oficer is required to conplete and
certify the return of election

There can therefore be no doubt that at every stage in the
process of scrutiny and counting of votes the candidate or
his agents have an opportunity of remmining present at the
counting of votes, 'watching the proceedi ngs of the Returning
O ficer, inspecting any rejected votes, ‘and to demand a are-
count . Therefore a candidate who seeks to challenge an
election on the 'ground that there has been i mpr oper
reception, refusal  or rejection of votes at the time of
counting, has anple opportunity of acquainting hinself wth
the manner in which the ballot boxes were scrutinized and
opened, and the votes were counted. He has al'so opportunity
of inspecting rejected ball ot papers, and of demanding a re-

count. It is in the light of the provisions of s. 83(1)
whi ch require a concise statenent of material facts
247

on which the petitioner relies and to the opportunity which
a defeated candidate had at the time of counting, of
wat ching and of claimng a recount that the application for
i nspection nust be consi dered.

In the petition filed by Kidwai the material allegations in
support of the claimthat there had been inproper reception
refusal or rejection of votes were contained in paragraphs
6(H, 6(K and 12. |In paragraph 6(H) it was averred that
nunerous ball ot papers cast in favour of the petitioner were
wongly included in the "bundles of the respondents.” In
paragraph 6(K) it was averred that due to "a deficiency in
the supply of sealing ink, marks on sone ballot papers,
though not quite clear, yet the marks clearly indicating the
intention of the voters, were wongly rejected as invalid by
the returning officer." In paragraph 12 it was averred that
"the petitioner is confident that if the votes actually cast
in favour of the petitioner are counted as votes of the
petitioner and if the inproperly accepted votes which  have
been counted in favour of other respondents are taken out,
and if the ballot papers are correctly sorted, counted and
bundl ed. the respondent No. 1 will be found to have polled
| ess votes as conmpared to . . . petitioner. The petitioner
further submits that the result of the Election has been
materially affected by the inproper acceptance and refusa
of votes and by the incorrect sorting, counting and bundling
of ballot papers." These avernents in the petition for
setting aside the election on the ground of inproper
acceptance or rejection of votes were vague, and did not
conply with the statutory requirements of s. 83(1)(a).
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Paragraph 12 is deficient in the recital of material facts
which nmust be deened to be within the knowl edge of the
petitioner, and nmerely asserts that if the votes actually
cast in favour of the petitioner are counted, the tota
nunber of valid votes found in his favour woul d exceed the
nunber of votes received by Yadav. Having regard to this
infirmty the Tribunal was justified in declining to nake an
order for inspection of the ballot papers unless a prim
facie case was nmade out in support of the claim The
Tri bunal has undoubtedly to exercise its discretion if it
appears to be in the interests of justice, but t he
di scretion has manifestly to be exercised having regard to
the nature of the allegations made. The Tribunal would be
Justifiedir
248
refusi ng an order where inspection is claimed with a viewto
fish out materials in support of a vague plea in the case
set out in the petition. The Tribunal was conscious of the
true principle: it stated in. its order dated August 25,
1962, that nothing was brought to.its notice which would
justify granting an order for inspection prayed for by the
petitioner at that stage. The Tribunal further observed:

"I'f infuture fromfacts that may be brought

to the notice of the Tribunal, it appears that

in the interests of justice inspection should

be allowed, necessary orders allow ng an

i nspection could al ways be passed"”
Rel ying wupon these observations another application was
submtted by Kidwai ‘asking for inspection but no additiona
materials were placed  before the Tribunal. As we have
al ready observed Kidwai | ed no real evidence at the trial
In his second application for inspection he nerely " averred
that "the petitioner was al nbst sure” that on inspection and
scrutiny of ballot papers, the allegations contained in the
various paragraphs would be proved. The allegation of
Ki dwai that he was satisfied that on inspection and scrutiny
of ballot papers he would be able to denobnstrate that there
had been wong counting on account of inproper reception
refusal or rejection of votes was wholly insufficient to
justify a claimfor inspection. He had to place before the
Tri bunal evidence prina facie indicating that an-order for
i nspecti on was necessary in the interests of justice, which
he failed to do.
Reliance was placed before this Court and the H-gh Court
upon the decision of this Court in BhimSen v. ~Gopali and
others(1l) in support of the plea that nere absence of parti-
culars will not furnish a ground for declining to grant ins-
pection and that a defeated candidate is entitled to
establish his case that void votes had been <counted and
included in the votes of the successful candidate from the
evi dence collected frominspection of the ballot papers. In
Bhim Sen’s case(1l) a petition was filed for setting aside an
election of a candidate in a reserved seat in a double
menber constituency. The principal ground in support of the
petition
(1) 22 E.L.R 288.

249

was that it was incunbent upon the Returning Officer to go
into each case of double voting in order to reject one of
the two votes cast in contravention of s. 63(1) of the
Representation of the People Act, and that the Returning
Oficer having failed to discharge his duty to reject ball ot
papers cast in contravention of s. 63 the petitioner
believed that the successful candidate "could receive nany
void votes." The ballot boxes were opened and it was found
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that 37 void votes were counted in favour of the successfu
candidate and in view of the disclosure nmade by the
i nspection of the ballot papers the petitioner applied for
| eave to amend the petition by adding a specific avernent
that 37 void votes had in fact been counted in favour of the
successful candidate and that the words "alleges"” and "did"
be substituted respectively for the words "believes" and
“coul d". Along with the petition for leave to anend he
filed a list giving the particulars of the void votes. This
application was allowed by the Tribunal but the order was
reversed by the High Court on the ground that the Tribuna
had erred in allowing the anendnment. 1In appeal to this
Court it was held that in a case |like the one before the
Court, definite particulars about the nunber and’ nature of
the void votes that had been counted could only be supplied
after inspection of the ballot papers, and the election
petition as originally presented nmust therefore be regarded
as having furnished the material particulars, and the
amendnment ‘petition must be treated nerely as an application
for clarification of the pleadings. W do not think that
Bhim Sen's case(1l) |lays down any general principle that a
party is entitled without naking allegations of nateria
facts in support of his plea to set aside an election to
claiman order for inspection of the ballot papers and seek
to supply the lacuna in his petition by showing that if al
the votes are scrutinized again by the Tribunal it my
appear that there had been inproper reception, refusal or
rejection of votes at the tine of counting. To support his
claim for setting aside the election the petitioner has to
make precise, allegations of material facts which having
regard to the elaborate rules are or nust be deened to be
within his knowl edge. The nature of the all egations nust of
course depend’ upon the facts of each case.. But if materia
facts are not

22 E. L.R 288.

250

stated, he cannot be permitted to make out a case by fishing
out the evidence froman inspection of the ballot papers.
In Bhim Sen’s case(1) the Court was primarily concerned with
t he question whet her amendment of the petitionto set aside
an election should be granted. It —was alleged by the
def eat ed candi date that there had been contravention of the
provisions of s. 63 (1 ) of the Act by the Returning Oficer
and the election was materially affected on that ~account.
The applicant had stated that he believed  that t he
respondents had received nany votes which were voi d. VWhen
the ball ot box was opened it was found that anobng the votes
credited to the successful candidate were 37 votes which
were void. Thereafter the applicant applied to  substitute
the words " alleges" for "believes" and "did" for “could".
In that case the Court was not concerned to deci de- whet her
the order for inspection was properly made: the propriety of
the order granting inspection does not appear to have ever
been questi oned. The principal question raised in the
appeal was whet her the amendnent of the petition should, in
the circunstances, be granted and the observation of the
Court that "definite particulars about the nunber and nature
of the void votes that had been counted could only be
supplied after inspection of the ballot papers" was not
intended to be a general statenment of the | aw that whenever
an allegation is nade in a petition to set aside an el ection
that void votes have been included in the counting of votes
received by a successful candidate, definite particulars
with regard to the said void votes nay only be supplied
after the ballot papers are inspected, and that a defeated
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candi date may claiminspection of the ballot papers without
nmaking any specific allegations of nmaterial facts and
without disclosing a prima facie case in support of the
cl ai m made.

In our view the H gh Court was in error in interfering wth
the exercise of discretion by the Election Tribunal which
proceeded wupon sound principles. The appeal therefore is
allowed and the order of the H gh Court is set aside. The
order of the Tribunal is restored with costs in this Court
and the High Court.

Appeal al | owed.

(1) 22 EL.R 288

251




