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ACT:

Madr as Shops and Establishnents Act (36 of 1947) ss.4(1)(a)
and 51-Position of / managenent-Wat is practice-Wit of
certiorari--lssue  of-H gh Court-Jurisdiction to decide on
facts.

HEADNOTE:

The appel | ant was appoi nted by respondent as Road Engi neer
After some tinme, he was pronoted as Operations Assistant.
There was some misunderstanding between him and t he
respondent in 1957. Wile he was drawing Rs. 1000 p.m, he
was asked to take | eave. When he reported for duty, he was
not allowed to join duty as Operations Assistant ‘but/ was,
asked to take up the post of the Senior Qper ations
Supervisor carrying a salary of Rs. 900. As he refused to
take up the new post, his services were term nated w thout
conplying with the provisions of Section 41,(1). Ho filed
an appeal before the Additional Conm ssioner under s. 41 of
the Madras Shops & Establishnments Act, 1947. H's contention
was that the order ternminating his services was invalid.
The contention of the respondent was that  the Additiona
Conmi ssioner had no jurisdiction to deal with the appeal as
the appellant was a person enployed in a position of
managenent and hence the provisions of the Act were not
applicable to him Under Section 51 O the Act, the
Conmi ssi oner of Labour decided that the appellant -was not
enpl oyed under the respondent in a position of managenent.
The respondent filed a wit petitionin the Mdras Hi gh
Court chall enging the order of the Conmm ssioner of Labour.
When the cast was taken up by the Additional Commi ssioner
the respondent contended that the appellant was an enpl oyer
as defined in the Act and not an enployee. That contention
was rejected by the Additional Comm ssioner who also set
aside the order of termnation of services of appellant.
The respondent filed a wit petition challenging the order
of the Additional Comm ssioner

The two wit petitions were heard together by a Single Judge
of the Madras High Court and were dism ssed on the ground
that the question involved was one of fact. However ,
Letters Patent Appeals were accepted by the Division Bench
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of the Madras High Court. It is against the order of the
Division Bench that the appellant canme to this Court after
obtaining a certificate fromthe Hi gh court. Allowing the
Appeal s,

1031

Held (i) The H gh Court was not right in comng to the,
conclusion that the inpugned order suffered fromany error
of law which was apparent on the face of the record and
there was no justification for interfering with that order
The order of the Conm ssioner was an el aborate and well
considered order. The Comm ssioner had taken into account
the or a | and docunentary evidence and had al ready exam ned
the probabilities of the case. He had laid down certain
tests to determne as to whether a person was in a position
of nmanagenent and al so applied themto the facts of the
case.
(ii)The appellant was not enployed in a position of nmanage-
ment and as such did not fall within the exenption of s.
4(1) (a).

In order to determ ne whether a person is in a position of
managenent _or not, the factors to be considered are whether
the, person had power to operate on the Bank account,
whet her he could make paynents to third parties and enter
into agreenents with them on behal f of the enpl oyer, whether
he was entitled to represent the enployer to the world at
large in regard to the dealings of “the enployer wth
strangers, whether he had authority to supervi se the work of
the clerks enmployed in the establishment, whether he had
control and charge of the correspondence, whether he could
make comm tnments on behal f of the enpl oyer, whether he coul d
gr ant leave to the nenbers of the staff and hol d
di sci plinary proceedi ngs agai nst them and whether he had the
power to appoint nenbers of the staff or punish them The
sal ary drawn by an enpl oyee may have no significance and may
not be material though it may be treated theoretically as a
rel evant factor.
(iii)lt could not be nmintained that because s. 51 /provided
that the order of Conm ssioner of Labour on the ‘questions
falling within his jurisdiction was final and could not be
agitated in any court of law, H gh Court was not conpetent
to deal with the wit petition filed agai nst those orders.
In wit proceedings if an error of |aw apparent on the face
of the record is disclosed and a wit is issued, the usua
course to adopt is to correct the error and send the case
back to the Special Tribunal for its decision in~ accordance
with law. It is inappropriate for the H gh Court exercising
its wit jurisdiction to consider the evidence for itself
and reach its own conclusion in matters which have been |eft
by the legislature to the decision of specially constituted
Tri bunal s.
Rai Brij Raj Krishna v. S. K Shaw and Bros., [1951] S.CR
145, The Col oni al Bank of Australasia v. Wllan, 5 P.C 417,
Parry & Co. Ltd. v. Comercial Enployees Association,
Madras, [1952] S.C.R 519, Nagendra Nath v. Comm ssioner - of
Hlls Division, [1958] S.C.R 1240, Syed Yakoob v. K _S.
Radhakri shnan [ 1964] 5 SSCR 64, P.T. Chandra .
Comm ssioner for Wrknen' s Conpensation, Midras, [1958] 1
L.L.J., 55 and The Salem Sri Ramaswam Bank Ltd., Salem v.
The Additiona
1032
Conmi ssi oner for Wrknmen' s Conpensati on, Chepauk, Madras and
an other, [1956] 2 L.L.J. 254, referred to.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal Nos. 581 and 582
of 1963.

Appeal s fromthe judgnent and order dated February 18, 1960
of the Madras High Court in Wit Appeals Nos. 139 and 140 of
1959.

K. K. Venugopal and A G Ratnaparkhi, for the appellant (In
both the appeal s).

S. Govind Swani nathan, P. Ram Reddy, A V.V. Nair and R
Thi agar aj an, for respondent (In both the appeals).

Decenmber 16, 1963. The Judgnent of the Court was delivered
by

GAJENDRAGADKAR J. - These two appeal s raise a short question
about the validity of the wit of certiorari which has been
ordered to be issued by the Division Bench of the Madras
H gh Court in allowing a Letters Patent Appeal preferred
before it by the respondent - Ms. Standard Vacuum Q|
Conpany, Madras. The appellant \T. Prem Sagar was appoi nted
by the respondent as its Road Engi neer at Madras on the 5th
February, 1951. In January, 1952, he was pronpoted as
Qperations.  Assistant on a salary of Rs. 450 p.m, and as
such, he was placed on probation for a period of six nonths.
At the end of six nonths, the respondent declared that he
had conpl eted his probation satisfactorily. In Cctober,
1957, as a result of sone m sunderstandi ngs between him and
the respondent, he was again placed on probation from 1st
Oct ober, 1957 for a period of six nonths in the sane post of
Operations Assistant. At the end of this period,, the
appel l ant received a letter fromthe Operations Manager of
the respondent informng himthat he had done his wirk as a
probati oner satisfactorily. Even so, it was al leged that he
did not show capacity for growh with the organi sati on and
on that account, he was offered the I ower post’ of ' Senior

Qperations Supervisor. It appears that this post was
specifically created for the appellant
1033

and it carried a salary of Rs. 900. At this tine, as
Qperations Assistant the appellant was drawing Rs. /1,000
p.m The appellant was then asked to take | eave which was
due to him and when on returning fromhis | eave he reported
for duty, the managenent refused to allow himto-join duty
as an QOperations Assistant. The appellant was not prepared
to take the post of the Senior Operations Supervisor, wth
the result that on the 2nd May, 1958, the nanagenent of the
respondent terminated the services of the appellant with
effect from30th April, 1958.

The appellant then filed an appeal before the Addl .
Conmi ssi oner for Workmen’s Conpensation under 's. 41 of . the
Madras Shops and Establishnments Act, 1947 (No. 36 of = 1947)
(hereinafter called the Act). By this application, the
appel | ant conpl ai ned that the order term nating his services
was invalid inasmuch as it had been passed w t hout conplying

with the mandatory provisions of s. 41 of the Act. Bef ore
the Addl. Conmi ssi oner for Wbrkmen's, Compensation, the
r espondent filed a petition alleging that the Addl .
Conmi ssi oner had no jurisdiction to deal with t he

appellant’s appeal in view of the fact that the appellant
was a person enployed in the respondent’s Head Ofice at
Madras in a position of managenent, and so, the provisions
of the said Act were inapplicable to him The respondent
t hereupon noved the Commi ssioner of Labour under s. 51 of
the Act to determine this question. Under the said section

the Conmi ssioner of Labour is conpetent to decide questions
of status and that is why the respondent noved the
Conmi ssi oner of Labour




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 11

The Conmi ssioner recorded the evidence | ed by the respondent
as well as the appellant, and on the 12th January, 1959 he
pronounced his decision that the appellant was enployed
under the respondent and he was not in a position of
managenent .

The respondent then noved the Madras High Court by Wit
Petition No. 521 of 1959 challenging the order of the
Comm ssi oner of Labour. Mean-

1034

whi | e, the  Additional Conmi ssi oner for Wor kimen’ s
Conpensation took up the appeal for hearing. At this tinme,
the order passed by the Comm ssioner of Labour under s. 51
had been pronounced and the said order was binding between
the parties and was final. In view of the said order, the
respondent took up an-alternative plea before the Addl.
Conmi ssi oner and urged that the appellant could not invoke
the provisions of s. 41 of the Act, because he was an
enpl oyer as defined under the Act and not an enpl oyee. The
Addl . | Conm ssi onerover-ruled this contention and held that
the Act applied. ~On the nerits, he made findings in favour
of the —appellant, rejected the contentions raised by the
respondent agai nst the work of the appellant and its quality
and in the result, set aside the order of term nation passed
by the respondent on the 2nd May, 1958. This order was
chal | enged by the /respondent by preferring a wit petition
No. 573/1959 before the Madras Hi gh Court. That is how the

two wit petitions canme to be filed: In both these wit
petitions, the respondent inpleaded the appellant as well as
the Comm ssioner of Labour and the Addl. Commissioner for

Workmen’ s Conpensation, Madras. ~ These two latter officers
are respondents 2 & 3 in the present appeals, whereas the
enpl oyer, the Standard Vacuum G| Conpany is respondent No.
1. We are describing the enployer Conpany as the respondent
in the course of this judgnent.
The two Wit Petitions were heard together by Balakrishna
Ayyar J. The learned Judge was inclined to take the view
that the appellant was in a position of managenent / and in
that sense, he did not agree with the conclusion of the
Comm ssi oner of Labour. Even so, he held that the question
i nvol ved was one of fact and it was not open to himto issue
a wit of certiorari to correct the -conclusion of the
Conmi ssi oner even if he thought that the said conclusion was
not right. On that view,. he refused to issue a wit in
favour of the respondent in WP. No. 521 of 1959 and as a
consequence, the said wit

1035

petition as well as WP. No. 573 of 1959 were dism ssed. It
is common ground that if the respondent’s claimfor a wit
of certiorari made in WP. No. 521 of 1959 fails, its  claim
for quashing the order passed by the Addl. Comm ssioner for
Wor kmen’ s Conpensati on cannot be uphel d.
The decision of Bal akri shna Ayyar J. was chal |l enged by the
respondent by preferring an appeal under the Utters ' Patent
before a Division Bench of the Madras Hi gh Court. The
Di vi sion Bench canme to the conclusion that Bal akrishna Ayyar
J. had taken an unduly narrow vi ew about the scope of the
H gh Court’s jurisdiction under Art. 226 and it held that
the finding made by the Commi ssioner about the status of the
appel l ant suffered froman error of |aw which was apparent
on the face of it. That is why the said Bench issued a wit
of certiorari correcting the finding of the Conm ssioner and
consequently allowed both the wit petitions filed by the
respondent . It is against these decisions that the two
present appeals have been brought to this Court by the
appellant with a certificate issued by the H gh Court.
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Before dealing with the main points in controversy between
the parties. it would be relevant to refer to the materia
provisions of the Act. The Act received the assent of the
CGovernor-Ceneral on the 2nd February, 1948 and cane into
force on the 10th February, 1948. It has been passed with
the object of providing for the regulation of conditions of

work in shops, comercial establishnents, restaurants,
theaters and other establishments, and for certain other
pur poses. Section 2 of the Act prescribes definitions.
Section 2(3) defines a comercial establishnent. It is

unnecessary to refer to this definition because it is comon
ground that the respondent’s office at Madras where the
appel | ant was enpl oyed at the material tine is a commercia
establ i shnent under the Act. Section 2(5) defines an
enpl oyer as meani ng a person owni ng, or having charge of,
t he busi ness of an establishment and in-

1036
cludes ~the Manager, ‘Agent or other person acting in the
general managenent or control of an establishment. It wll

be seen that the definition of the word enpl oyer" includes
persons who —own the establishnent or have charge of the
busi ness of the establishnment as well as persons who act as
the Manager or Agent of the said establishment, or are
ot herwi se acting in the general managenent or control of it.
The control or managenent which is associated with persons
falling wunder the definition of enployer is the genera
managenent or control of the said establishnment; it is a
ki nd of overall nmnagenent or control and not nmanagenent or
control of sections or departnents or sub-sections or sub-
di visions that function under the establishnent.

Section 2(12) defines a person enployed. Since in the
pr esent appeals we are concerned wth a conmer ci a
establishment, it is necessary to read s. 2(12) (iii). It

provides that a person enployed neansin the case of a
conmer ci al establishnent other than a clerical department of
a factory or an industrial undertaking, a person wholly or
principally enployed in connection with the business of the
establishnent, and includes a peon. The test which has to
be applied in determning the question as to  whether a
person is enployed in a conmercial establishnent is whether
he is wholly or principally enployed in connection with the
busi ness of the said establishment. As soonas it is shown
that the enploynent of the person is either wholly or
principally connect ed with t he busi ness of t he
establishment, he falls within the definition.

That takes us to the exenptions prescribed by s. 4. W are
concerned in the present case with the exenption prescribed
by s. 4(1)(a). The said provision lays down ‘that nothing
contained in this Act shall apply to persons enployed in any

establishnent in a position of nmanagenent. One ~of the
points in dispute between the parties is when a person can
be said to be enployed in the position of nanagenent? | f

the appellant is such a person, then, of course, s. 41

1037

would not apply to himand the view taken by the Division
Bench woul d be right.

The next section to consider is s. 41. This section
provi des the procedure which has to be followed in
di smi ssing enpl oyees to whomthe Act applies. Section 41(1)
| ays down that no enpl oyer shall dispense with the services
of a person enployed continuously for a period of not |ess
than six nmonths, except for a reasonable cause and without
giving such person at |east one nobnth's notice or wages in
lieu of such notice, provided, however, that such notice
shal | not be necessary where the services of such person are
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di spensed with on a charge of msconduct supported by
sati sfactory evidence recorded at an enquiry held for the
pur pose. Sub-section (12) confers right of appeal on the
person dealt w th under sub-section (1), and sub-section (3)
provi des that the decision of the appellate authority shal
be final and binding on both the enployer and the person
enployed. It is comon ground that the term nation of the
services of the appellant which has given rise to the
present proceedi ngs has not conplied with s. 41(1); so that
if it is shown that the appellant is an enpl oyee under S.
2(12)(iii) and not an enployer under s. 2(5) and if it is
further proved that he is not a person enployed in the
respondent’s establishnment in a position of nanagenent, then
the termination of his services is invalid and the order
passed by the addl. Conmi ssioner for Wrknmen' s Conpensation
is correct. It is only if the respondent can show that the
appellant is either an enmployer or falls wthin t he
exenption  prescribed by s. 4(1)(a) that the wit petitions
filed by it can succeed.

There is one nore section to which reference nust be nade
before we proceed to deal with the nmerits of the present
appeals. That is section 51.  This section provides, inter
alia, that if any question arises whether all or any of the
provisions of the Act apply to an establishment or to a

person enployed therein , it shall be decided by the
Comm ssioner of Labour and his decision thereon shall be
final and

1038

shall not be liable to be questioned in any court of |aw

The Commi ssioner is. thus constituted into a Tri buna
enmpowered to deal with questions therein specified, and the
statute provides that the decision of the Comm ssioner shal
be final on those points.

The first question which falls to be considered is: what
are the limts of the Hi gh Courts’ jurisdiction in issuing
a wit of certiorari in respect of orders |like the one

pronounced by the Comm ssioner in the present case? M.
Venugopal contends that in dealing with this question in the
present appeals, we nust bear in mnd the specific provision
of s. 51 which provides that ‘the decision of t he
Conmi ssi oner of Labour on the questions falling within his
jurisdiction under the said section shall be final and shal

not be liable to be questioned in any court of Ilaw He
concedes that a provision |like this cannot take -away the
jurisdiction conferred on the High Courts under Art. 226 of
the Constitution, and so, it would not be open to  him to
contend that because s. 51 provides that the said  questions
will not be agitated in any court of law the High Court. was
i ncompetent to deal with the wit petitions filed by the
respondent agai nst the Commissioner’s orders. He, however,
urges that in deternmining the lints of the H gh  Court’s
jurisdiction and the scope of its interference under Art.

226, it would be material to renmenber that the statute has
provided that the decision of the Conm ssioner shall - be
final.

In support of this argunent, he has referred us to the
decision of this Court in Rai Brij Raj Krishana and another
v. S.K Shaw & Brothers(1). In that case, this Court was
dealing with the scheme of the Bihar Buildings (Lease, Rent
and Eviction) Control Act (No. 111 of 1947) and the
provisions of S. 11 in particular. Fazl Ali J. who spoke
for the Court observed that the Act has set up a conplete
machi nery for the investigation of the natters nentioned in
it wupon which the jurisdiction of the Controller to order
eviction of a tenant depends, and it expressly
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(1) [1951] S.C.R 145.

1039
nakes his order final and subject only to the decision of
the Commissioner. It is in the background of this position

that the question which arose for the decision of the Court
was whether in such a case, the validity of the order could
be questioned in a regular suit brought before a civi

court. |In answering this question, a distinction was drawn
between facts which are collateral and the proof of which
confers jurisdiction on the special tribunal, and facts the
decision of which on the merits has been left to the
jurisdiction of the Tribunal. 1In regard to the latter
category of cases, the Court accepted the view expressed by
Sir Janes Colville in the Colonial Bank of Australasia v.
Wllan(1). Sir Janes Colville had observed in that case
that "the authorities establish that an adjudication by a
Judge having jurisdiction over the subject-matter is, if no
def ect appears on the face of it, to be taken as concl usive
of the facts stated therein; and that the Court of Queen's

Bench wil'l not on certiorari ' quash such an adjudication on
the ground that any such fact, however essential, has been
erroneously found." Proceeding to deal wth the dispute

before it on this basis, this Court held that even if the
Controller may be  assuned to have wongly decided the
guestion of non-paynent of rent, which by no neans was
clear, his order cannot be questioned in a civil court. It
woul d be noticed that though Fazl Ali J. has discussed the
position in regard to the jurisdiction of the H gh Court
under Art. 226, the issue arose in an appeal brought from a

sui t instituted for ~the purpose of chal | engi ng the
Controller’s findings and conclusions. The distinction made
between. jurisdictional facts which are Collateral and the

proof of which confers jurisdiction on the special ‘tribuna

and facts which are left to the decision of the tribunal on
the nerits is, however, well-settled and is not open to
doubt or dispute. In that sense, M. Venugopal may be right
in contending that the question about the status of the
appel | ant has been left to the decision of the Conm ssioner
of Labour under s. 51, and so, the High Court can correct
t he

(1) 5 P.C. 417 at p. 443.

1040

error commtted by the Commssioner in dealing w.th the
qguestion of status only if the said error-is an error of |aw
apparent on the face of the record.

M. Venugopal has then relied upon the observations nade by
this Court in the case of Parry & Co. Ltd. vs. Conmrer ci a

Enpl oyees’ Associ ation, Madras(1l). |In that case, Mikherjee
J. stated that no certiorari is available to quash a
deci sion passed with jurisdiction by an inferior tribunal on
the nmere ground that such decision is erroneous, and be has
further added that it was conceded by M. Isaacs that in
spite of the relevant statutory provisions the superior
Court is not absolutely deprived of the power to issue a
wit, although it can do so only on the ground of either a
mani fest defect of jurisdiction in the tribunal that nmade
the order or of a manifest fraud in the party procuring it.
The argunent is that these observations suggest that it is
only errors in respect of jurisdiction or errors in orders
produced by fraud that can be corrected by a wit of
certiorari. It may be conceded that the observation nmade by
Mukherjee J. on which M. Venugopal relies does, prina facie
| end sone support to his argunent; but we do not think that
this observation can be read as laying down a categorica

and unqual ified proposition that wunless an error of
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jurisdiction is established, or fraud proved, no wit of
certiorari can be issued.

In fact, after the judgrment of this Court was pronounced in
the case of Parry & Co. Ltd. (1), the question about the
jurisdiction of Hi gh Courts in issuing wits of certiorar
under Art. 226 has been frequently considered and there is
consensus of opinion in the judgnents delivered by this
Court eversince that a wit of certiorari can be issued
where the order of the inferior tribunal is showmn to suffer
froman error which is at)-parent on the face of the record.
As was observed by this Court in Nagendra Nath V.
Conmi ssioner of Hlls Division.(2), "it is clear from an
exam nation of the authorities of this Court.
(1) [21952] S.CR 519 at P. 525. (2) [1958] S.CR
1240, 1269, 1270.

1041
as also of the Courts in England, that one of the grounds on
which the jurisdiction of the High Court on certiorari may
be invoked, is an error of |aw apparent on the face of the
record and not every error either of law or fact, which can
be corrected by a superior Court, in exercise of its
statutory powers as a Court of appeal of revision." It is,
of course, difficult and indeed it would be inexpedient to
lay down any general test to determine which errors of |aw
can be described as errors of |aw apparent on the face of
the record, vide Syed Yakoob v. K.S. ‘Radhakrishnan &
Os.(1). Therefore, we are not prepared to accept M.
Venugopal 's contention that since there is no error of
jurisdiction in the present case-and no allegation of fraud,
the High Court was not justifiedin issuing a wit. 1In our
opinion, if the Comm ssioner’s order is shown to suffer from
the infirmty of an error of |aw apparent on face of the
record, the High Court would be justified in issuing a wit
notwi thstanding the fact that s. 51 of the Act purports to
make t he Comm ssioner’s order final
That takes us to the question as to whether the High Court
was right in holding that the Conm ssioner’s order /suffered
from such an infirmty. Two points were urged in'the wit
proceedings by the respondent when it challenged t he
validity of the Commi ssioner’s order. ~The first contention
was that the appellant is not an enpl oyee of the respondent
and does not fall under s. 2(12) which defines a person
enpl oyed for the sinple reason that he cones under the cl ass
of persons included in the definition of the wor d

“enpl oyer". The argunment was that the appellant beingin a
position of nmanagenment, was really holding the status of a
manager in a limted sense and was thus an enployer. In

support of this argunment, it was pointed out ‘that severa
provi sions of the Act were not applicable to the  appellant,

and so, it would be futile to describe him as a person
enpl oyed by the respondent. |In fact, the argunent ‘was that
t he

(1)[1964] 5 S.C.R 64.

|/ SCl/ 64-66

1042

salary paid to the appellant cannot be said to be wages, and
so, s. 29 itself was inapplicable to him It is unnecessary
to consider whether the salary paid to the appel |l ant anmpunts
to wages or not, because, in our opinion, the argunent that
the appellant was in the position of an enployer is so
clearly unsustainable that it is hardly necessary to exam ne
it in detail. Even so, it may incidentally be observed that
the definition of wages prescribed by s. 2(18) is wde
enough to take in the case of the appellant’s salary.

Simlarly, it was urged that s. 31 which provides for the
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wages for over-tinme work, as well as ss. 32 and 33 woul d not

be applicable to the appellant. Assumi ng that sone
provisions of the Act will not apply to the appellant, we do
not see how it follows that the appellant beconmes an
enpl oyer under s. 2(5). |If he is not an enpl oyer under s.

2(5 ), he is obviously a person enployed under s. 2(12),
subj ect, of course, to the decision of the question as to
whet her his case falls under the exenption provided for by
s. 4(1) (a). Now, the definition of the word "enployer"
contained ins. 2(5) clearly requires that the person who
can be called an enmpl oyer should have the general managenent
or control of the establishnment. The appell ant was enpl oyed
at the Head Ofice of the respondent at Madras and it s
nobody’'s case that he was having any control or genera
managenent of the said establishnent. I ndeed, we are
inclined to think that the plea raised by the respondent in
this formfor the first tinme inthe wit proceedings before

the Hi.gh Court-that the appellant was an enployer, is a
frivolous plea. This plea had not been raised in this form
ei t her before the Addl. Commi ssi oner for Wor kmen’ s

Conpensation or the Comni ssioner for Labour.

That takes us to the question as to whether the appellant
is an enployee whose case falls wunder the category of
exenpt ed cases provided for by s. 4(1)(a). Section 4(1)(a)
refers to persons enployed in any ,’.establishnent in a
position of nanagenent, and so, the question is when can a
person be said to have
1043
been enpl oyed by the respondent in a position of nanagenent.
It is difficult to | ay down exhaustively all the tests which
can be reasonably applied in deciding this guestion
Several considerations would naturally be  relevant in
dealing with this problem It may be inquired whether the
person had a power to operate on the bank account or ' could
he make payments to third parties and enter into agreenents
with them on behalf of the enployer, was he entitled to
represent the enployer to the world at large in regard to
the dealings of the enployer with strangers, did’ he have
authority to supervise the work of the clerks enployed in
the establishment, did he have control and charge of the
correspondence, could he make conmtments on behalf of the
enpl oyer, could he grant |eave to the menbers of the staff
and hol d disciplinary proceedi ngs agai nst them has he power
to appoint nenbers of the staff or punish them, these -and
simlar other tests may be usefully applied in ~determ ning
the question about the status of an enployee in relation
to the requirements of s. 4(1)(a). The salary drawn by
the enpl oyee may have no significance and may not be
material though it nmay be treated theoretically as a
rel evant factor, vide Chandra (T.P.) v. Conm ssioner for
Worknmen’s Conpensation, Madras & Anr(1). and The Salem Sri
Ramaswanm Bank Ltd Sal emv. The Additional Conmi ssioner for
Wor kmen’ s Compensati on, Chepauk, Madras & Anr(1).

At this stage, it is necessary to examne how the
Conmi ssi oner of Labour approached this question. He began
the discussion of this problemby referring to the two
-Madras decisions just cited by us and said that as decided
by the Madras High Court, it would be necessary to find out
whether the appellant was in a position of nanagenent
"because he was in charge of correspondence of the branch

was supervising the work of the clerks enployed in the
Branch, was operating on the bank account, was naking
paynments, was entering into agreenents with third parties on
(1) [21958] 1 L.L.J 55.

(2) [1956] 2 L.L.J 254.
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behal f of the Company and was granting | eave to the staff of
the Branch." Thus, it would be seen that in addressing

hinmself to the question raised for his decision, the
Conmi ssioner applied tests to which no exception can be
taken. Having set out the tests which had to be applied, he
consi dered the evidence led by the parties before himand be
recorded his conclusions clearly and categorically in his
order. He held that the appellant had no power of appoint-
ment of |abour, had no power to take disciplinary action
against them had no power to grant |eave to persons
subordinate to him had no discretionin the matter of
incurring expenditure of his own accord as the expenditure
had to be sanctioned by the General Mnager; had no power of
attorney to enter into agreenents with third parties on
behal f of the Conpany; his work was subject to the overal
supervi sion of the Operations Manager; he bad no power to
bi nd the Company by his acts; he could not operate upon the
Co.’ s bank account; he could not lay down policy for the Co.
and that. be had to obtain the approval of the Operation
Manager on alnost all natters. ~Having discussed the whole
of the evidence and recorded definite findings, t he
Conmi ssi oner no doubt observed in the course of his order
that "it cannot, therefore, be said that the respondent was
exerci sing managerial powers in relation to the Head Ofice
of the Company where he was enployed,™ and in t hat
connection, he added that one of the questions which had to
be consi dered by him was whet her the powers exercised by the
appel | ant were nmanagerial with reference to the Head Ofice
of the Conpany. It .is on these two statenments which the
Comm ssioner nmade in the course of his order ‘that the
Di vi si on Bench has rested its decision and has recorded its
finding that the order passed by the Conmm ssioner of ' Labour
is onits face patently and manifestly erroneous.
The Division Bench considered the rel evant judicia
deci sions bearing on the question about the extent  of the
High Court’s jurisdiction in entertaining
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petitions for wits of certiorari and held that if the error
in the judgnent of the Conmi ssioner of Labour was shown to
be an error of |aw which was nmanifest on the face of the
record, it would be justified in issuing awit. This view
i s undoubtedly correct. The Hi gh Court was also right when
it held that the question about the status of the -appellant
being a mxed question of fact and law,~ if it clearly
appeared fromthe inpugned order that in dealing with the
status of the appellant a patently erroneous legal test was
applied, that also would-justify the( interference of. the
Hi gh Court under Art. 226. It is in that connection /that
the High Court has observed that the manifest error in the
i mpugned order lay in the fact that the Commi ssioner
"thought that it is only when an enployee is exercising
managerial powers in relation to the head office of the
Conpany where he was enployed that he can be said to  be
enployed in a position of managenent within the neani ng  of
s. 4(1)(a) of the Act". It would be noticed that this
conclusion is based on the two statenments in the inpugned
order to which we have al ready advert ed.

M. Swam nathan for the respondent has fairly conceded that
when the Comm ssioner enunerated the tests which had to be
applied in dealing with the status of the appellant, he
conmitted no error of law, but be strongly urged that having
laid down the proper tests, the Conm ssioner went wong in
appl yi ng the said tests because he seens to have
concentrated on the main question as to whether t he
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appel l ant was clothed with nanagerial powers in regard to
the affairs of the Head Ofice of the Conmpany at Madras
where he was enpl oyed, and that he contends constitutes a
mani f est and patent error flaw in the conclusion recorded by
the Conmi ssioner. W are not inpressed by this argument. The
order pronounced by the Conm ssioner is an elaborate and
wel | -considered order. He has taken into account the ora
evi dence, the docunents produced before himand has also
exam ned t he
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probabilities of the case. |In appreciating the effect of
the two statenents on which so rmuch reliance has been pl aced
by M. Swam nathan and which, in substance, was the sole
basis of the decision of the Division Bench, we have to bear
in mnd the fact '.bat the said two sentences represent only
one of the many reasons given by the Comm ssioner in support
of his conclusion, and that reason al so was gi ven by him and
probably had to be given by him because it appears that one
of the contentions raised by the respondent before the
Conmi ssioner was that the appellant was clothed with
manageri al _functions and duties.” In-'the application nade by
the respondent wunder s. 51 before the Comissioner, the
respondent had specifically averred in paragraph 3 that the
appel l ant was an enpl oyee in the position of managenent and
"his duties and functions were nmanagerial". That being so,
the Comm ssioner naturally had to consider this aspect of
the mtter and so, he observed that he appellant did not
have managerial functions, duties or authorities. It would
we think, be unfair to hold that the whole approach of the
Conmi ssioner was vitiated by the fact that he ’concentrated
on the question about managerial functions and authority and
did not apply the other tests which have been expressly set
out by himin the earlier part of his order. Therefore, we
do not think that the Division Bench was right in coning to
the conclusion that the inpugned order suffers from any
error of law which is apparent on the face of the record.
Incidentally, we ought to point out that even if the
Di vi sion Bench was right in holding that the inpugned / order

shoul d be corrected by the issue of a wit of certiorari, it
woul d have been better if it had not made its own findings
on the evidence and passed its own order in that behalf. In

wit proceedings if an error of |aw apparent on the face of
the record is disclosed and a wit is issued, the  usua
course to adopt is to correct the error and send the case
back to the special Tribunal for its decision in~ accordance
with
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I aw. It would, we think, be inappropriate for the  High
Court exercising its wit jurisdiction to consider’ the
evidence for itself and reach its own conclusions in natters
whi ch have been left by the legislature to the decisions of
specially constituted Tribunals.

In the result, the appeals are allowed, the orders passed by
the High Court inthe tw wit petitions filed by the
respondent are set aside and the said wit petitions -are
ordered to be disnmissed with costs.

Appeal s al | owed.




