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ACT:

Industrial Dispute-Clerical and subordinate staff-Age of
retirement - Reducti on of grades-Wage structure-Conditions for
re- exam nati on- Revi si on of wage scal es- Princi pl es--Res
judicata-Applicability-Conparable character of industria
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HEADNOTE

Industrial disputes arose between the respondent and its
enpl oyees the appellants. The appellants denanded the
reduction of the existing five grades into two grades,
increase in the scales of pay, privilege and nedical |eave

and increase of the existing age of retirement which was 55.
The Tribunal rejected all the denmands of the appellants, but
allowed an increase of Rs. 10 in the initial salary of al
grades. In appeal by special |eave:

Hel d: The age of retirenent in case of the respondent’s

wor kmen shoul d be increased to 58. Tinme has now “cone for
increasing the age of retirenment in the case of clerica
staff and subordinate staff generally from55 to 58.

Guest, Keen WIlliams Private Ltd. v. P.J. Sterling, (1960.)
1 S.CR 348 and Wrknen of Ms. Jessop & Co. Ltd. v. Ms
Jessop & Co., [1964] I.L.L.J. 451 1961, foll owed.

(ii)In the present case having regard to the genesis and the
manner in which these grades have functioned since 1949, it
is not necessary to make any adjustnents in the grades by
reduci ng their nunber.

(iii)The question as to the revision of wage scales

must be examined on the nmerits in each individual case.
Technical considerations of res judicata should not be
all owed to hanper the discretion of industrial adjudication
The principle of gradual advance towards the |iving wage
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which industrial adjudication can never ignore, itself
constitutes such a special feature of i ndustria

adjudication that it renders the application of t he
technical rule of res judicata singularly in appropriate.
If the paying capacity of the enployer increases or the cost
of living index shows an upward trend, or there are other
anonalies, mstakes, or errors in the award fixing wage
structure, or there has been a rise in the wage structure in
conparabl e industries in the region, industrial enployees
woul d be justified in making a claimfor the re-exam nation
of the wage structure and if such a claimis referred for
i ndustrial adjudication, the Adjudicator would not normally
be justified in rejecting it solely on the ground that
enough tine has not passed after the nmaking of the award, or
that material change in
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rel evant circunstances ~had not been proved. It is, of
course / not possible to |lay down any hard and fast rule in
the matter. The question nust be exam ned on the nerits in
each case

Burn & Co. Ltd. v. Their Wrkpen (1959) 1 L.L.J. 450 and
James Finley & Co. Ltd.~ Enployees Union, Calcutta v. Ms.
Janes Finley & Co. Ltd. Calcutta, 1957 L. A C. 154, referred
to.

In dealing with industrial matters, industrial adjudication
should not normally encourage technical pleas and having
regard to the fact that cases are conducted before the
Tribunal nmany tines by laymen, the significance or the
i mportance of the argunment that a particular question is not
put to a particular witness shoul'd never be exagger at ed.
(iv)In dealing with the conparabl e character of —industria
undert aki ng, industrial adjudication does not nornmally rely
on oral evidence alone. This question is considered in the
['i ght of material facts and circunstances which are
general |y proved by docunentary evidence. The total capita
i nvested by the concern, the profits made by the concern the
di vi dends pai d, the nunber of enployees, the standing of the
concern in the industry, these and other natters have to be
exam ned in determ ning whether one concern s conparable
with another in the matter of fixing wage, and these
guestions cannot be decided nmerely on the i nterested
testinony of either the workmen or the enployer and his wt-
nesses.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 820 of 1962.
Appeal by special |leave fromthe award dated June 29, ~ 1961,
of the First Industrial Tribunal, Wst Bengal in Case No.
VI11-608 of 1960.

P. K. Sanyal and P. K Mikherjee, for the appellants.

B. Sen, S. Ghosh and B.N. Ghosh, for the respondent No. 1.
Novermber 7, 1963. The Judgnent of the Court was delivered
by

GAJENDRAGADKAR  J. - An i ndustrial dispute bet ween t he
respondent, Ms Balner Lawmie & Co., and its enployees, the
appel l ants, has given rise to the present appeal by specia

| eave. The dispute related to four demands made by the
appellants and it was referred for adjudication by the
Government of West Bengal to the Industrial Tri buna

constituted under section 7A of the Industrial Disputes Act,
1947. These denands were: grades
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and scales of pay, privilege |eave, nedical |eave and
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retiring age. In regard to the claimof the appellants for
reduci ng the existing five grades into two grades organi sed
on a rational and scientific basis, the Tribunal held that,

on t he whol e, . the gr ades seemned to function
satisfactorily, and so, no case had been made out for their
amal gamati on. The demand for increase in the scales of pay
was substantially rejected by the Tribunal, but it held that
the appellants should be given sone relief by increasing the
initial salary of all the grades by Rs. 10. The clainms for
privilege leave and nedical |eave were rejected by the
Tribunal; it held that the mere fact that two concerns in
the neighbourhood had agreed to give nmore than 21 days’

privilege leave, was no justification for changing the
present rule as to privilege |eave which governed the
appel l ants, and as to nedical |eave, the Tribunal held that
the construction which the respondent was placing on the
relevant rule containedin Exbt. F was inadmssible, and
so, there was no necessity for introducing any rule that the
production of a medical certificate from any medi ca

practitioner should suffice. ~The Tribunal then exam ned the
appel l ants’ claimas to the retirenment age and it held that
the existing age of retirement which was at 55 needed no
change. An award was accordingly passed in the light of the
findings recorded by the Tribunal on the four demands made
by the appellants. / It is this award whichis chall enged by
the appel |l ants before us.

In respect of the age of retirenment, the approach adopted by
the Tribunal appears to be unsatisfactory. This question
has been considered by this Court on several occasions. In
Guest, Keen, Wlliams  Private Ltd. v. P.J. Sterling.&
Os.(1) this Court has discussed in a general  way the
consi derations whi ch are relevant and mat eri al in
determ ning a proper age for superannuation in industria

enpl oyments. As has been observed by this Court recently in
the case of Wrkmen of Ms Jessop & Co. Ltd. v. Ms Jessop &
Co. & Os. (2)

(1) [1960] 1 S.C R 348.

(2) [1964] 1 L.L.J. 451
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we feel that the tinme has now cone for increasing the age of
retirement in the case of clerical staff and the subordinate
staff generally from 55 to 58. It appears that the
attention of the Tribunal was not drawn to the relevant
decisions of this Court; otherw se, the Tribunal would not
have rejected the appellants’ claim In fact, in the
present appeal, M. Sen for the respondent has agreed that
the, age of retirenment should be increased from55 to 58.
We accordingly reverse the order passed by the Tribunal in
that behalf and direct that the age of retirenent in the
case of the respondent’s worknmen should be 58 and not 55 as
fromthe date of this judgnent.

That takes wus to the question about the reduction 'of the
grades fromb5 to 2. M. Sanyal for the appellants contends

that generally two ’'grades are adopted by i ndustria
concerns and he urges that the presence of five grades is
both unscientific and inexpedient. It nay be conceded that

two or three grades are generally adopted by industria
concerns’ but in the present case, it is necessary to bear
in mnd the previous history of the creation of these grades
and to take into account the fact that these five grades
have, on the whole, satisfactorily functioned in the concern

of the respondent. |In the award pronounced between the
parties, in 1949, these five grades were evol ved. Fl oor nen
who are nmentioned in the award correspond to Grade | which

is described as the Sub-grade in the respondent’s concern.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 7

Then we have the remining four grades described as Junior
Grade, Senior Gade, Section Head G ade and Supervisor
Grade. These correspond to the four grades Nos. 11, 111, |V
& Vin the respondent’s concern. Since 1949, these grades
have been numi ntai ned by the respondent. That is the genesis
of the 5 grades.

It cannot be seriously disputed that the enpl oyees working
in the Sub-grade which is Gade | are entrusted wth a
distinctly inferior type of wrk and they cannot be

integrated with Gades Il or IlIl. Then as to Grades 11 and
111, it is significant that there is autonmatic pronotion
fromone to the other
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(Annexure D). This automatic pronotion is, of course,

subject to the condition that the Cderks concerned have
satisfactory service records and it is granted on the clear
under st andi ng that ‘they would continue to undertake G ade 11
duties.” It also appears that a C erk who joined the conpany
in Gade 1 and was placed in Gade 11 prior to the abolition
of Grade 1, or on the date when this G ade was abolished,
would be _automatically pronoted and fitted in the next
hi gher Grade, subject to the conditions nmentioned in the

rul e. Thus, it is clear that between G ades 11 and 111
whi ch m ght have been anal gamated into one Grade, there is
automatic pronotion. This nethod has the advantage of

enabling the enployer to recogni se outstanding nerit in a
Clerk working in the | ower grade by pronpting him straight-
away to the higher grade. The appellants have not suggested
that such promotions in recognition of outstanding service
and efficiency have never been given, nor have they alleged
that they have been given for inproper reasons. As to
Grades IV and V, they are in the nature of selection grades
and the work entrusted to the enployees inthe two grades is
of such a distinctive character that it woul d be
unreasonable to think of amalgamating theminto one grade.
Therefore, we are satisfied that  having regard to the
genesi s of the five grades which prevailed in the
respondent’s concern and the manner in which these grades
have functioned since 1949, it is not necessary to make any
adj ustnment s in the grades by reducing their nunber .
Accordingly, we think the Tribunal was right in refusing to
accept the demand of the appellants to reduce the grades
fromfive to two.

The next question to consider is one in regard to the
increase 'in the scales of pay. The Tribunal has rejected
this claimon the ground that no material change had been
proved in the relevant circunstances since the scales were
previously fixed. It appears that when the grades were
first determined by an award in 1949, they operated for
three years; then a revision
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was made in 1952 and anot her revision was effected in | 1955.
By these revisions, nodification has been mnmade in the
maxi mum salary payable to the enployees in the different
grades, but the mninmumremained unchanged. That is why the
Tribunal has made an ad hoc addition of Rs. 10 to the

mnimum salary in the respective grades. The Tri buna
thought that this nodification wuld neet the ends of
justice. The other reason given by the Tribunal for

rejecting the claimis that the plea of the high increase in
the cost of living on which the appellants relied was not
val id, because dearness allowance was paid to the appellants
under the Bengal Chanbers of Conmerce Fornula and that, the
"tribunal thought, answered the appellants’ contention about
the rise in the cost of living. The appellants also relied
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on an agreenent between the parties and urged that by virtue
of the said agreenent, they were entitled to claim a
revi sion of the wage scal e, because four conparabl e concerns
in the region had in the meanwhile revised their wage
scal es. The Tribunal was not inpressed by this plea either
It is these findings recorded by the Tribunal that need to
be exam ned in the present appeal

Taking the first argunent that there has been no change in
t he circunstances, the Tribunal has relied upon t wo
decisions in support of the viewthat wunless a materia
change in circunstances is proved, there can be no change in
the wage structure. In Burn & Co. Ltd. v. Their Wrkmen &
Os. (1), this Court has observed that in the absence of
anything to show that between 1950 and 1955 when the present
i ndustrial dispute was referred for adjudication, circum
stances had so altered to nake the existing scales of pay
and grades unreasonabl e or inadequate to neet the conditions
prevailing at the ¢tine the industrial dispute had been
referred to the Tribunal, it nmust be held that any revision
of the ‘existing wage-scales or grades was unjustified.
Simlarly, in Janmes Finlay & Co. Ltd. Enpl oyees’  Uni on,
Cal cutta v. Ms. Janmes

(1) [21959] 1 L.L.J. 450.
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Finlay & Co. Ltd., “Calcutta(l), the Labour Appel | ate
Tri bunal observed that though the principles of res judicata
bad no application to adjudication on industrial disputes,
on principle, a previous award shoul d not be changed, except
on justifiable grounds. The ~ Appel l ate Tribunal t hen
proceeded to observe that some of the grounds on which the
award can be changed are: change of circunstances, principle
of gradual advance to the living wage; anonmaly, nistake or
error in the last award involving hardship to either party
or bot h.

VWiile dealing with the question about the revision of | wage

scales, it 1is necessary to renenber that the technica
considerations of res judicata should not be allowed to
hanper the discretion of industrial adjudication:. It is

undoubtedly true that wage scales are devised and wage
structures constructed as matters of long-term policy, and
so, industrial adjudication would naturally be reluctant to
interfere with the wage structures without justification or
in alighthearted nanner. Wen a wage structure is franed,
all relevant factors are taken into account and normally it
should remain in operation for a fairly long period; but it
woul d be unreasonable to introduce considerations  of res
j udi cata as such, because for various reasons whi ch

constitute the special characteristics of i ndustria
adjudication the said technical considerations would be
i nadmi ssi bl e. As the Labour Appellate Tribunal itself has

observed, the principle of gradual advance towards the
i ving wage whi ch industrial adjudication can never ignore,
itself constitutes such a special feature of industria
adj udi cati on that it renders the application of the
technical rule of res judicata singularly inappropriate. |If
the paying capacity of the enpl oyer increases or the cost of
l'iving shows an upward trend, or there are other anomalies,
nm stakes or errors in the award fixing wage structure, or
there has been a rise in the wage structure in conparable
industries in the region, industrial enployees would be
justified in making a claimfor the re-exam -

(1) [21957] L.A C 154.
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nati on of the wage structure and if such a claimis referred
for industrial adjudication, the Adjudicator would not
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normally be justified in r rejecting it solely on the ground
that enough tine has not passed after the naking of the
award, or that material change in relevant circunstances bad
not been proved. It is, of course, not possible to |ay down
any hard and fast rule in the matter. The question as to
revision nust be exam ned on the nerits in each individua
case that is brought before an adjudicator for his
adj udi cati on.

Then as to the rise in the cost of living, the Tribunal has
no doubt observed that having regard to the fact that
dearness allowance is paid to the appellants’ wunder the
Bengal Chambers of Commerce formula, the appellants’ plea
was not valid; but it does not appear that the Tribunal has
considered the question as to whether the said fornula
af fords conpl ete neutralisation to the enpl oyees agai nst the
rise in the cost of living.. W propose to express no
opinion on this point, but we are concerned to point out
that wunless the Tribunal had exam ned the matter carefully
and bad cone to the definite conclusion that the formula in
guestion gave nearly conplete neutralisation against the
rise in the cost of living, it woul d be unreasonable to hold
t hat because the Chamber fornula is adopted by t he
r espondent for paynent —of dearness allowance to its
enpl oyees, the conplaint of the appellants that there has
been a rise in the/'cost of living and so, their wage struc-
tures should be revised, has no substance. This is a matter
which has to be carefully exam ned before any conclusion is
reached in a satisfactory way.

That | eaves another  Point to be considered and it has
reference to the agreenent between the parties on which the
appel lants relied. In 1955, when by agreenent  the wage
scal es were revised, the parties agreed that the pay scales
then introduced woul d renai n unchal | enged "unl ess anended by
any Mercantil e Omi bus Tribunal or any | egi sl ation
prescribing higher rates of pay, or in the event of any
substantial enhancement of scales of pay being effected

general |l y
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in other Mercantile Firms of Balner Lawmie & Co. /Ltd.’s
standing,. or in the event of any extraneous - circumstances
ari sing resul ting in a general denand for further

enhancenent of the scales of pay." The appellants contended
that wage scal es had been recently revised by the I[nperia

Tobacco Co. Ltd., Shaw Wallace Co., Voltas Co. and Tata lron
& Steel Co., and in support of this plea, they exam ned four
wi tnesses who proved the revised scales of wages. The
argunent was that these concerns are comparable concerns and
since there has been a revision of wage scales in these
concerns, the appellants were entitled to claima revision
of their wage scales in accordance with the terns of the
agreenment. After the appellants led their evidence-in proof
of the fact that the four concerns had revised their pay
scales, the respondent examned sonme wtnesses on its
behal f. Amongst these witnesses was Kamal Prasad Sircar.
In his evidence he nentioned the nanes of six firms which

according to him were conparable with the firm of the
respondent. Anongst these firms, he did not include any of
the four firms referred to by the appellants. The Tribuna

took the view that since Sircar was not cross-exam ned on
the question as to whether any of the said four firns are
conparable to the respondent’s concern, the plea of the
appellants that the said firnse are conparable nust be
rejected. In our opinion, the reason given by the Tribuna

in rejecting the appellants’ claimis wholly wunsatisfactory
and the approach adopted by it in dealing with this natter
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i nappropri ate. In dealing wth i ndustri al matters,
i ndustri al adj udi cation should not nornmally encour age

technical pleas and having regard to the fact that the cases
are conducted before the Tribunal many tinmes by |laynen, the
significance or the inportance of the argument that a
particular question is not put to a particular wtness
should never be exaggerated. Besides, the Tribunal has
over|l ooked the fact that though evidence was led by the
appel l ants in respect of the four concerns obviously on the
ground that they were conparabl e concerns, Sircar did not
positively take the oath that they were not conparable
concerns, and so, it would
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not be reasonable to nmake a finding agai nst the appellants
on the ground that Sircar was not asked any question about
it.

Besides, it is necessary to enphasise that in dealing wth
the conpar abl e~ character of i ndustri al undert aki ngs,
i ndustrial adjudication does not wusually rely on ora
evi dence ‘alone. This question is considered in the |ight of
materi al facts and circunstances which are generally proved
by docunentary evidence.” Wat is the total capital invested
by the concern, what is the extent of its business, what is
the order of the profits made by the concern, what are the
di vidends paid, how nany enployees are enployed by the
concern, what is its standing in the industry to which it
bel ongs, these and other nmatters have to be examined by
i ndustrial adjudication in determning the question as to
whet her one concern is conparable with another in the matter
of fixing wages. Now, it is obvious that these questions
cannot be decided merely on the interested testimony either
of the worknmen, or of the enployer and his wtnesses.
Unfortunately, the Tribunal has |ost sight of this inportant
feature. Therefore, we are satisfied that the Tribunal was
in error in refusing to consider the nerits of t he
appel lants’ claimin regard to the nodification and increase
in the wage scal es.

In regard to the appellants’  grievance in respect of
privilege | eave and nedi cal |eave, we see no substance.

The result is, the award rejecting the appellants’ claimfor
nodi fication and revision of the wage scales is set aside
and the matter is sent back to the Tribunal for disposal  of
this issue in accordance with law. Parties would be at
liberty to I|ead additional evidence in support of their
respective cases. The order nmade by the' Tribunal giving ad
hoc increase of Rs. 10 in the initial salaries fixed for
different grades is confirmed. The other directions given
by the award in respect of the other claims made by the
appel lants are also confirmed. Having regard to the  fact
t hat

1 SCl/64-23

354

the appellants have succeeded in respect of the retirenent
age and that an order of remand has been passed by wus in
their favour for a reconsideration of their claim as to
revision of the wage scales, we direct that the respondent
shoul d pay the appellants their costs in this Court.

Award partly set aside and case renmanded.




