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ACT:

Indian Railway Act, 1890, s. 26--Construction of--Suit
for refund of Wharfage and demurrage charges--If barred--"
Whar f age" and "denurrage" nmeaning of--1f term nals.

HEADNOTE

Suits were fil ed against the Union of India representing
the Western Railway for the refund of ampbunts collected by
the Western Railway as wharfage and denurrage charges from
the appellants. It was alleged in the plaint that Railway
notifications and rul es under which the Railway had charged
the wharfage at two annas to four annas per naund per day
were illegal and wultrarites and that in any  view the
rail way had no power under the rules to collect charges from
appellant-firm for the "free tinme" wunder the head of
wharfage charges. The respondent pleaded that Cvil Court
had no jurisdiction to entertain the suits-and ~that rules
were not ultra rites and noney was not collected agai nst the
rul es. Suits were dismissed by the trial court on the
ground that they were barred under s. 26 of (the |Indian
Rai |l ways Act. Revisions were also disnissed by the /High
Court. The appellants cane to this Court by Special  Leave.
Accepting the appeal s,

Held, that s. 26 of the Indian Railways Act is not a bar
to the maintainability of a suit for the refund of what fage
or demurrage charged in excess. The bar under s. 26 is not
conprehensive. It is limted by the opening words "Except as
provided in the Act" in the section. Two conditions nust be
conplied with before applying s. 26. The rail way
admini stration should have done an act or omitted to do an
act in contravention of the provisions of Chapter V of the
Indian Railways Act and the Act should provide a remedy in
respect of that act or omission. |In the present case, the
Act does not provide for any renedy for an aggrieved party
to approach the Tribunal appointed under s. 34 of the Act
for the refund of the anmount collected in excess by the
Rai lway Administration by way of wharfage or denurrage.
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The Tribunal has no jurisdiction to decide whether the rules
enpowering the administration to collect wharfage or
denurrage charges are ultra vires or the anpbunts collected
are in excess of what is |leviable under the rules.

VWarfage and denurrage are charges in respect of goods
unl oaded from wagons and kept at the station and also in
respect of the goods kept on a platform of +the station
beyond the free tine allowed for clearance under the rules.
The sai d charges
149
can certainly be described as charges in respect of the
station and are termnals wthin the neaning of the
definition of the termin the Act.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION. Civil Appeals Nos. 149
to 154 of /1959.

Appeal s~ by special |eave fromthe judgnent and order
dated February 25, 1958 of the forner Bonbay H gh Court at
Raj kot in Civil Revision Applications Nos. 46, 49,55, 57, 58
and 59 of 1958.

S. P. Sinha, Shahzadi Mohiuddin and ML Khowaja, for the
appel | ants.

N.S. Bindra and R N. Sachthey, for the respondents.

Cct ober 21, 1963. The Judgnment of the Court was delivered by

SUBBA RAO J.--These six appeals filed by special |eave
raise a conmobn question, namely whether the suits flied
against the Wstern Railway for the refund of anobunts
collected fromthe appellant firmas wharfage or  denurrage
would lie in a Gvil Court.

Cvil Appeals Nos. 152 and 153 of 1959 arise out of the
suits filed for the recovery of the anpunts collected from
the appel lant-firm by way of derurrage and the other appeals
are filed for the recovery of anobunts collected from the
said firmby way of wharfage charges. It would be enough if
we gave the particulars of the claimin one of the suits,
for it was stated at the Bar that the claims for refund were
simlar in all the other suits. Excepting the plaint in
Cvil Suit No. 109 of 1957, the other plaints are not placed
before us. W are, therefore, proceeding on the assunption
that the relevant allegations in all the plaints are
simlar, particularly as the assertion of |earned counse
for the appellants to the said effect was not questioned by
| ear ned counsel for the respondent.

Cvil Suit No. 109 of 1957 was filed by the ~appellants
in Cvil Appeal No. 149 of 1959 for recovery of a sum of Rs.
295 from the Union of India representing the Wstern
Rai | way. The appellants are
150
a firm doing business in Surendranagar. The said firm
received a consignnent of 125 bags of rice booked -from
Bel anganj to Surendranagar railway station. At the tine  of
effecting delivery of the said consignnent, the Station
Mast er at Surendranagar recovered a sumof Rs. 275-7-O from
t he appel lant-firm as wharfage charges. It is alleged in
the plaint that the railway notifications and rules under
which the railway had charged the wharfage at two annas to
four annas per nmaund per day were illegal and wultra vires
and that in any viewthe railway had no power wunder the
rules to collect charges fromthe appellantfirm under the
said rules for the "free time" under the head of wharfage
char ges. On those allegations the suit was filed for the
refund of the amount collected by the said railway. The
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def endant denied either that the rules were ultra vires or

that it collected the anount contrary to the rules. It
pl eaded that the <civil court had no jurisdiction to
entertain the suit. Simlar suits were filed in respect of
other amounts and sinmilar contentions were raised. The

| earned Civil Judge dismssed all the suits on the ground
that they were barred under s. 26 of the Indian Railways
Act, 1890 (Act | X of 1890), hereinafter called the Act. The
said firmin all the suits preferred revisions against the
judgrment of the Civil Judge to the H gh Court of Bonbay at
Raj kot . The High Court agreed with the view of the G vi
Judge and di smi ssed the revisions. Hence the appeals.

The only question raised before us is whether s. 26 of
the Act is a bar against the maintainability of the said
suits in a civil court for refund of the said anobunts
collected from the appellant-firmby way of wharfage and
denurrage char ges.

To ~appreciate the contentions of the parties it is
necessary to notice the relevant sections of the Act. At the
outset it may be nmentioned that in the present appeals the
amounts were col |l ected between the years 1953 and 1955 and,
therefore, we will be ignoring the |ater anendnments made in
the Act for the purpose of the present enquiry.

151

Secti on 3(14) “term nal s" i ncl udes
charges in respect of ~stations, si di ngs,
wharves, depots, warehouses, cranes and ot her
simlar matters, and of ‘any services rendered
thereat ."

Section 26.- "Except as provided in this
Act, no suit shall be instituted or proceeding
taken for anything done or any om ssion nade
by a railway admnistrationin violation or
contravention of any provision of this Chapter
(Ch. Vv."

Section 32. "The Central Government may,
by general or special order, fix the rates of
term nal and other charges for the ‘whole or
any part of a railway, and prescribe the
conditions in which such rates will apply.

Secti on 34. (1) There shall be a
Tribunal called the Railway Rates Tribunal
for the purpose of discharging the functions
herei nafter specified in this Chapter.

Section 41. (i) Any conplaint that a
rail way adm ni stration--

(c) is levying charges  (other t han
standardi sed term nal charges) whi ch are
unr easonabl e,
nmay be made to the Tribunal, and the Tribuna
shall bear and decide any such complaint in
accordance with the provisions of this
Chapt er.

Section 45. Nothing in this Chapter
shall confer jurisdiction on the Tribunal in
respect of scales of charges levied by a
railway administration for the carriage of
passengers and their | uggage, parcel s,
mlitary traffic and traffic in rail way
materials and stores, and demurrage charges,
except on a reference nade to the Tribunal by
the Central Government.

Secti on 46A. The decision of t he
Tri bunal shall be by a majority of the nmenbers
sitting and shall be final
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Provided that where a single nenber of the Tribunal has
heard and decided any natter, he may, ,in his discretion

give leave to any party to appeal to the Full Bench; and if
an appeal is filed in pursuance of such | eave, the decision
of the Full Bench or of a majority of the nenbers thereof,
as the case may be, shall be final
Section 46B. The Tribunal may transmt
any order made by it to a Gvil Court having
local jurisdiction and such Gvil Court shal
execute the order as if it were a decree.
Section 46C. In this Chapter, unless
there is anything repugnant in the subject or
cont ext, - -
(d) "dermurrage" nmeans the charge levied
after the expiry of the free tine allowed for
| oadi'ng orunl oading a wagon.

The schenme of the said provisions is clear. The Centra
Governnment fixes the rates of termnal and other charges for
t he whol e or ~a part of a railway. |If a rail way

admi ni stration |evies charges other than the standardised
term nal charges which are unreasonable, an aggrieved party
may file a conplaint against the administration before t he
Railway Rates Tribunal.” The decision of the Tribunal is
final. In regard/'to “denurrage charges nentioned in s. 45
of the Act, the Tribunal has no jurisdiction to entertain a
claimin respect thereof, except by areference made to the
Tribunal by the Central Governnment.  Section 26 bars the
jurisdiction of ordinary civil courts to entertain a suit or
a proceeding for anything done or any om ssion made by the
railway adm nistration in violation or contravention of any
of the provisions of Chapter V. I'n regard to such
viol ation, an aggrieved party can only proceed in the manner
provi ded by the Act.

The short question, therefore, is whether the said
clains for refund are covered by the bar inposed by s. 26 of
the act. As s. 26 bars the jurisdiction of civil courts, its
provi sions must be strictly construed. The bar is i'n respect
of anything done or an oni ssion

153
made by the railway administration in vi ol-ati on or
contravention of any provisions of Chapter V of the Act.  |If

the opening words "Except as provided in this Act" in s. 26
of the Act are ignored, the bar appears to be conprehensive,
for it may take in its sweep any dereliction of duty by the
railway adm nistration in respect of matters covered by the
provisions of the said chapter. But such an. intention to
give a blanket licence to the railway admnistration to
contravene the provisions of Chapter V of the Act shall not
be attributed to the Legislature unless the section is/ very
clear to that effect. The opening words "Except as provided
in this Act" |Ilinmit the operation of the bar. I't can
reasonably be interpreted to nean that the bar of a suit is
l[imted to matters in respect whereof the Act has provided a
renmedy. So construed, before we apply the provisions of _s.
26 of the Act, two conditions shall be conplied wth,
nanmely, (i) the railway administration shall have done an
act or onitted to do an act in contravention of the
provisions of Ch. V and (ii) the Act has provided a renmedy
in respect of that act or omission. It was argued that the
charges levied by the railway adm ni stration under the heads
of "wharfage" and "demurrage" are "terminals" in regard
whereof rules were framed by the Governnent under s. 32 of
the Act, that the conplaint of the appellants was that the
rates were collected in excess of those prescribed under the
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rules and that, therefore, s. 26 bars a suit for recovery of
t he same.

The first question, therefore, is whether wharfage and
denurrage charges are "ternminals". "Terminals" has been
defined by s. 3(14) of the Act to include charges in respect
of stations, sidings, wharves, depots, warehouses, cranes
and other simlar natters, and of any services rendered
thereat. Under s.32 of the Act the Central Governnent may,
by general or special order, fix the rates of termnal and
other charges for the whole or any part of a railway, and

prescribe the conditions in which such rates will apply. In
order to find out whether wharfage and
154

denurrage charges cone under the definition of "termnals",
it is necessary to ascertain the neaning of the words
"whar f age" and "denurrage" as understood by the Act and the
rul es made thereunder. There is no definition of
"wharfage". in the Act. But s. 46C(d) defines denurrage to
nean the charge levied after the expiry of the free tine
al l owed. for |oading or unloading a wagon. But the rules,
presunably made under the Act, give a clear idea of the
nmeaning of these words.. The relevant rule is r. 85 and it
reads:

"The actual wharfage and denurr age
rules locally in force on different railways
are published in each Railway's Tariffs and
may be ascertai ned on application at stations.

The foll owi ng wharfage and denurrage rules were in force
on the B.B. & CI. Railway, which is now named as the
Western Railway. Causes (A) and (B) thereof give the rates
of wharfage and demurrage and cl ause (C) defines "denurrage"
and "wharfage". Cause (C) reads:

(i) When wagons required to be unl oaded by
consi gnees are not unloaded within the free
time of six ‘day-tight hours, after being
pl aced in position for unloadi ng, denurrage as
per clause (B) (ii) above will be charged for
such time above six daylight hours, as the
goods remain in the wagon, and whar f age at
the rate notified as applicable at the station
will be charged if the goods are not renoved
from the railway prem ses by the end of the
day fol |l owi ng that on which t hey are
unl oaded. "

(ii) When wagons requiring to be unloaded
by consignees are unloaded within the free
time of six daylight hours, after being placed
in position for unloading, wharfage at. the
rate notified as applicable at the station

will be charged if the goods are not  renoved
fromthe railway premni ses by
155

the end of the day follow ng that on which the

free time of six daylight hours, expires.
Demurrage is therefore a charge levied on the goods not
unl oaded from the wagons within the free tinme of six
daylight hours and wharfage is the charge levied on goods
not renoved fromthe railway prem ses after the expiry of
the free tine allowed for that purpose, Indeed s. 46C(d) of
the Act, which was inserted by Act 65 of 1945, has
practically adopted the definition of the word "denurrage"
given in the said rule. VWharfage and denurrage are,
therefore, charges levied in respect of goods retained in
the wagons or in the railway premises beyond the free tine
al l owed for clearance under the rules.
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The question is whether such charges are "termnals" as
defined in the Act. The expression "terninal charges" was
defined for the first time in the Indian Railways Act, 1890.
It was taken fromthe definition in s. 55 of the English
Rai | way and Canal Traffic Act, 1888. Term nal charges are
of two categories: (1) charges for services, and (2)
charges for accommodation and appliances which facilitate
busi ness. The "service terminals" conprise of remuneration

for the handling of goods at the termnal station i.e.
where the railway enployees are engaged in wei ghi ng,
| oadi ng, unl oadi ng, etc. As distinguished from this

"service term nals" there are "station term nals" which
are charges for providing accommpdation incidental to the
busi ness of a carrier, such as "working charges, repairs,

renewal s, insurance of station buildings, sidings, sheds,
pl at f or s, war ehouses, cranes, hydraulic power, fixed
appl i ances etc." Bot h-denmurrage and wharfage would fal

within the head of "station termnals", because they are
charges levied for the use either of the wagon or of the
pl atform' or goods-shed after the transit or conveyance is
conpl ete ~andis not incidental to the conveyance as such

Charges levied in respect of stations are included in the
definition of "term nals" under the Act. As the wharfage
and dermurrage are charges in respect of goods unl oaded from
wagons and kept at 'the

156

station, and also in respect of goods kept on platforns of
the station, the said charges could certainly be described
as charges in respect of the station. If so, it follows
that the said charges are "term nal s" wthinthe neaning of
the definition of the said expression in the Act.

Let us now see whether any renedy is provided by the Act
for an aggrieved party to ask for a refund of the charges
collected on the ground nentioned in~ the plaint. The
Tri bunal constituted under s. 34 of the Act has jurisdiction
to decide whether the charges levied by the rail way
adm ni stration other than the standardi sed term nal / charges
were unreasonable. The Act does not provide for any renedy
for an aggrieved party to approach the Tribunal for a'refund
of the amount collected by the railway adninistration by way
of wharf age or demurrage on the ground that the rules
enpowering the said adm nistration to do so are ultra vires
or that the ampbunts so collected are in excess of wharfage

or dermurrage |eviable under the rules. If the i nmpugned
charges are standardi sed termnal charges, the dispute in
regard thereto fails outside s. 41 of the Act. If they are
charges other than the standardised term nal charges, the
jurisdiction of the Tribunal is confined only to the
guestion of its reasonableness. It has no jurisdiction to
deci de whet her t he rul es enpower i ng t he rail way

adnm nistration to levy a particular charge are ultra vires
or whether the railway administration collected amounts in
excess of the charges which it can legally levy under a
rul e. If so, it is clear that no provision has been made
under the Act giving a renedy to an aggrieved party to ask
for a refund of ampbunts, such as those alleged to have been
collected from the appellants. Section 26, therefore,
cannot be a bar against the maintainability of the suits
filed by the appellants.

We do not propose to express our viewin this case, as
it has not been argued before us, whether the denurrage

char ges in question fell wthin the neaning of t he
expression "denurrage charges" in
157

s. 45 of the Act and, if so, whether the jurisdiction of the
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Tribunal could only be invoked in the manner prescribed
t her eunder.

For the foregoing reasons we hold that both the High
Court and the trial Court went wong in dismssing the suits
on the ground that s. 26 of the Act was a bar against their
mai ntai nability. We, therefore, set aside the judgment of
the Hi gh Court as well as that of the trial Court and remand
the suits to the trial Court for disposal in accordance with
I aw. We shoul d not be understood to have expressed any
opinion on the other questions raised in the suits. The
respondent will pay the costs of the appellants here.

The costs of the courts below will abide the result.
Suits remanded.




