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1

Leave granted.
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2.

This appeal is directed against a judgnent and
order dated 31st of January, 2008 passed by a

| earned Judge of the Hi gh Court of Delhi at

New Del hi in CM (Main) No. 50 of 2005

whereby an application filed under Article 227
of the Constitution at the instance of the

| andl or d/ respondent was al |l owed and t he

order passed by the Additional Rent Contro

Tri bunal , Del hi dated 5th of Novenber, 2004

all owi ng-the tenant’s appeal and setting aside
the order dated 18th of May, 2004 passed by

the Rent Control ler, Del hi was set aside

wher eby the Hi'gh Court had all owed the
application filed by the |andl ord/ respondent
under Section 15(7) of the Delhi Rent Control
Act, 1958 (in short ‘the Act’) and rejected the
application for condonati on of del ay in
depositing the rent under Section 151 of the

Code of Civil Procedure (in short, "the Code")




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 29

of the tenant and consequent thereupon, the
def ence of the tenant was struck out.

3. The facts in brief are as follows : -
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The | andl ord/ respondent has filed an eviction

petition in respect of Property No.2076, Katra

Roshan Dol a, Kinari Bazaar, Del hi (hereinafter

referred to ‘prem ses in question’) against the
tenant/appellant inter alia on the grounds of

non- paynment of rent and subletting before the

Rent Controller, Delhi. In the eviction petition

an order was passed under Section 15(1) of the

Act by the Rent Controller, Delhi on 15th of

March, 11989 directing the original appellant,

Shanti Prasad Jain (since deceased) to pay or

deposit rent @Rs. 105/- per nmonth with effect

fromlst January, 1985 and to continue to pay or

deposi t at t he sai d rate by 15t h of each
succeedi ng nonth. Shanti Prasad Jain died on

23rd of May, 1997. During his lifetine, there was

no dispute that the rent was not regularly paid in
conpliance with the aforesaid order of the Rent
Controller. One of t he heirs and | egal

representatives of the deceased tenant Shanti
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Prasad Jain nanel y, Suni | Kumar Jain,
thereafter filed an application for inpleadnent in
the aforesaid eviction petition in the year 1995
during the lifetinme of Shanti Prasad Jain before
the Rent Controller seeking inpleadnment on the
ground that he was a menber of the HUF of

Shanti Prasad Jain and that he was running the

busi ness in the nane and style of Ms Vardhman
Jewel s (India) as a nmenber of the HUF and t hat

he was not a sub-tenant in respect of the

prem ses in _question. Thi s application was

al l owed by an order dated 1st of Septenber, 1995
by the Rent Controller, Delhi. Agai nst the
af oresaid order, the |andl ord/respondent filed a
Cvil Revision Case No. 1043 of 1995 before the

Hi gh Court at Del hi and the High Court had only
stayed the eviction proceeding till the di sposal of
the Revision Case. It is not in dispute that after
the death of Shanti Prasad Jain (since deceased),

the rent was not deposited in conpliance with
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the aforesaid order passed under Section 15(1) of
the Act. The admitted position in respect of the
deposit of rent and default and bel ated paynent
of rent was as follows :-
1) Rent for the period from23rd May, 1997 to August, 1999
was deposited on 2/9/1999.
2) Rent for the period from Septenber, 1999 to Septenber,
2000 was deposited on27th of March, 2000.
3) Rent for the period from Cctober, 2000 to March, 2003 was
deposited on 27t h-of Septenber, 2002. Be it nentioned here
that deposit-of rent for-the period from Cctober 2000 to
March, 2003 was, however, nade at the time when the
respondent had already filed an application under Section
15(7) of the Act before the Rent Controller, Delhi for striking
out the defence of the tenant.
4, In view of the aforesaid default and del ayed
paynment of rent for the aforesaid period, an application
under Section 15(7) of the Act for striking out the

def ence of the appel | ant s was filed by the
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I andl or d/ respondent on 3rd of January, 2003. Thi s
application under Section 15(7) of the Act filed by the
respondent was opposed by the appellants on the

ground that the rent upto 31st of January, 2003 was

al ready deposited before noving the application under
Section 15(7) filed by the respondent and therefore the
respondent was not entitled to any relief on the
application under Section 15(7) of the Act. It may be
mentioned herein that no plea was made out by the
appel l ants that they were advi sed by their |earned
counsel not to deposit therent in conpliance with the
order passed under Section 15(1) of the Act as at that
time, they were not brought on record in the eviction
proceedi ng. As noted herein earlier, the application for
striking out the defence of the appellants was filed on
3rd of January, 2003 and after about a year or so, the
appel l ants filed an application for condonation of delay
in depositing the rent for the period as mentioned
herein earlier on the ground that 'they were advi sed by

their | earned counsel who appeared for the origina
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tenant, Shanti Prasad Jain (since deceased) not to
deposit the rent because they were not brought on
record in the eviction proceeding at that point of time
and that the appellants used to deposit the nonthly

rent regularly with the clerk of the | earned counsel for
the appellants or their predecessor in interest but it
was not known why such deposits were not nade.

Believing that the counsel or his clerk would be taking
steps to nake the deposit of rent, no enquiry was made
by themeither fromthe clerk or fromthe counsel as it
was taken by themthat the order passed was duly
conplied with. In the said application for condonation
it was further allegedthat since the eviction proceeding
was stayed by the High Court in Cvil Revision Case No.
1043 of 1995 and that on the death of the origina
tenant, application was filed for inpleadment of the
heirs and | egal representatives of the deceased tenant,
whi ch was all owed only on 21st of October, 2002 in the
af oresaid Revision Petition, the cause shown in the

application under Section 151 for not depositingthe
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rent in conpliance with the order passed by the Rent
Controller nmust be accepted to be sufficient cause for
condoni ng t he same.

5. The Rent Controller, Delhi by an order dated 18th

of May, 2004 had rej ected t he application for
condonati on of delay in depositing the rent for the
period as nentioned herein earlier as it was found by

the Rent Controller that no satisfactory explanation was
given by the heirs-and legal representatives of the
deceased tenant as to why the rent was not deposited
nonth by nmonth by 15th of each succeedi ng nonth as

per the order passed under Section 15(1) of the Act. It
was al so held that ‘'therent for the period nentioned
herein earlier was deposited collectively for three years
in two installments which would clearly show that the
order was not conplied with willfully by the heirs and

| egal representatives of the deceased: Consequent
thereupon, the Rent Controller rejected the application
for condonation of delay filed by the appellants and

all owed the application filed under Section 15(7) of the

10
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Act directing the defence of the appellants to be struck
out .

6. Feel ing aggrieved by this order of the Rent

Control ler, an appeal was taken by the appellants

before the Additional Rent Control Tribunal, Delh

whi ch cane to be registered as MCA No. 302 of 2004

whi ch was al | owed by t aki ng a Vi ew t hat
notw t hst andi ng the fact that the succession was not

hel d i n abeyance and took effect imedi ately upon the

dem se of 'the original tenant Shanti Prasad Jain and in
view of the definition of "tenant" under the Act which

i ncludes heirs and | egal representatives of the tenant,
there was no obligation on the heirs and | ega
representatives of the deceased tenant to conply with

the order passed under Section 15(1) of the Act unti

the heirs and | egal representatives of the deceased

t enant wer e br ought on record in t he evi ction
pr oceedi ng. The Additional Rent Control Tribuna

further held that since in the revision case before the

H gh Court challenging the order of inpleadnent, the

11
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Hi gh Court had stayed all further proceedi ngs pending
before the Rent Controller on 1st of Septenber, 1995,

the Rent Controller was not justified in striking out the
defence of the appellants. It was against this order of
the  Additional Rent Cont r ol Tri bunal , t he
| andl ord/ respondent filed an application under Article
227 of the Constitution before the Hi gh Court of Del hi

at New Del hi. The Hi gh Court, by the inpugned order

inter alia, held that the Additional Rent Contro

Tri bunal had gone wong in failing to appreciate that

the application filed by Sunil Kunmar-Jain, one of the
heirs and | egal representatives of the deceased tenant
seeki ng i npl eadnment as a party respondent on the

ground that he was a nmenber of HUF of | ate Shanti

Prasad Jain and the inpl eadnent application of Suni

Kumar Jain, as HUF, was allowed by the Rent

Controller on 1st of Septenber, 1995 and that in view of
the fact that the Hi gh Court had only stayed all further
proceedings in the Cvil Revision Case, but had not

grant ed st ay of operation of t he or der al | owi ng

12
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i npl eadnent, it was held that the Additional Rent
Control Tribunal was not correct in holding that nerely
because t he f or mal or der bri ngi ng t he

representatives of late Shanti Prasad Jain was not

passed, t he obl i gation of hi s heirs and
representatives to pay rent stood suspended till they
wer e br ought on record as heirs and

representati ves of the deceased tenant. The inpugned
order of the Hi gh Court also disclosed that the liability
of the heirs and | egal representatives of the deceased
tenant to pay or deposit rent in conpliance with the
order passed under Section 15(1) of the Act did not
absol ve the heirs and l'egal representatives of the
deceased tenant of their obligation to continue to pay
rent after the dem se of the tenant. So far as the
application filed by the appellants for condoning the
delay in deposit of rent was concerned, the H gh Court
agreed with the order of the Rent Controller rejecting
the said application and thereby the defence of the

appel l ants was struck out under Section 15(7) of the

13
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Act. Feeling aggrieved by the inpugned order of the

H gh Court, the appellants have cone up by way of a
speci al |eave petition which on grant of |eave was heard
in presence of the | earned counsel for the parties.

7. Havi ng heard the | earned counsel for the parties

and after exam ning the inpugned order including the
orders passed by the Additional Rent Control Tribunal
Del hi and Rent Controller, Del hi and considering the
materials on record, we are of the viewthat in the facts
and circunstances of the present case and in view of

the nature of the explanation offered by the appellants
in their application for condonation of delay, which was
not accepted either by the Rent Controller or by the

Hi gh Court in the inpugned order, we do not find any
ground to interfere with the inpugned order of the Hi gh
Court allowing the application for striking out the

def ence of the appellants under Section 15(7) of the Act
and rejecting the application for condonation of delay in
depositing the rent for the periods nmentioned herein

earlier.

14
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8. Lear ned counsel appearing on behal f of the
appel l ants, at the first instance, contended that the
liability of the appellants to deposit rent in conpliance
with the order passed under Section 15(1) of the Act
woul d only arise when the appellants were brought on
record in the eviction proceeding. Therefore, according
to the |l earned counsel for the appellants, no duty was
cast upon the appellants to conply with the order

passed under section 15(1) of the Act till the appellants
were brought on record in the eviction proceeding. If
this position-is accepted, and the court finds that the
expl anati on offered by the appellants for not depositing
the rents in conpliance with the order passed under
Section 15(1) of the Act nust be accepted, the question
of striking out the defence of the appellants under
Section 15(7) of the Act cannot arise at all.

9. Lear ned counsel for t he appell ants further
contended that although sone delay in depositing the

rent in conpliance with the order (of the Rent

Controller, Delhi under Section 15 (1) of the Act was

15
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conmitted either by the original tenant Shanti Prasad
Jain, since deceased, or by his heirs and | ega
representatives, namely, the appellants, even then, the
entire anmobunt was deposited either by the origina

tenant during his life time or by the appellants after

t hey wer e br ought on record in t he evi ction
proceedi ng, the H gh Court ought to have used its

di scretion in favour of ‘the appellants by not striking
out the defence and all owed the application for
condonati on of delay in the natter of deposits under
Section 15(1) of the Act. Therefore, |earned counse
for the appellants contended that the H gh Court was

not justified in not taking a lenient view of the matter
and in not accepting the explanation given by the

appel lants in their application for condonati on of delay
in depositing the rentsin conpliance with the order
passed under Section 15(1) of the Act. It was further
contended by the | earned counsel for the appellants

that in the facts and circunstances of the present

case and in view of the admtted fact that the rents

16
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were deposited in their entirety, the explanation
offered by the appellants in their application for
condonati on of delay, ought to have been accepted

and the application for striking out the defence under
Section 15(7) of the Act ought to have been rejected.
10. These subni ssions of the | earned counsel for the
appel l ants were contested by the | earned counsel for
the respondent. Learned counsel for the respondent

had drawn our attention to the order of the Rent
Controller, Delhi as well as of the H gh Court and al so
of the Additional Rent Control Tribunal to show that
even if deposits were made either by the origina

tenant (since deceased) or after the heirs .and | ega
representatives were brought on record in the eviction
proceedi ng, the default was comitted by depositing
rents not within the tine contenpl ated under Section
15(1) of the Act and no proper explanation was given

by the appellants for not depositing the rent in time as
it would be evident fromthe record that neither the

clerk of the | eaned counsel for the appellants nor the

17
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| earned counsel for the appellants came forward to
support the case of the appellants in their application
under Section 151 of the Code. It was al so contended

by the | earned counsel for the respondent that on the
death of the tenant, the succession of his heirs and

| egal representatives to the tenancy of the deceased
tenant inmredi ately cane into being and, therefore, it
was the duty of the heirs and | egal representatives of
the deceased tenant to conply with and deposit rents

in conpliance with the order passed under Section 15
(1) of the Actalthough they were not brought on

record in the eviction proceedi ng. According to the

| earned counsel for the respondent, even if it can be
presumed that after the death of the original tenant
Shanti Prasad Jain, that is, on 23rd of My, 1997 til
the heirs and | egal representatives were substituted
and brought on record in the eviction proceedi ng on
23rd of Cctober, 2002, even after 23rd of Cctober, 2002
the substituted appellants had failed to conply with

the order passed under Section 15(1) of the Act.

18
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Therefore, the | earned counsel for the respondent
contended that the High Court having acted within its
jurisdiction and found that the explanation offered by
the appellants in their application for condonation of
del ay was not acceptable, the question of interfering
with the inmpugned order of the Hi gh Court striking

out the defence under Section 15(7) of the Act and

al so rejecting the application for condonation of del ay

in deposit of rent woul d not arise.

11. We have carefully exam ned the subm ssions so
made by the | earned counsel for the parties and

exam ned the inmpugned judgnment as well as the

orders passed by the Additional Rent Control Tribuna
and the Rent Controller, Delhi and al so the avernents
made in the application for condonation of del ay and
the averments made by the | andl ord/respondent in

the application under Section 15(7) of the Act and
after carefully examning the same, we are of the view

that the | earned counsel for the respondent was fully

19
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justified in submtting that no interference is needed
in respect of the inpugned judgnent of the High

Court. Reasons are as follows : -

12. The appellants were guilty of negligent default in
depositing the rent in conpliance with the order of the
Rent Controller, Delhi, under Section 15(1) of the Act.
From a bare reading of the avernents nmade in the
application for condonation of delay, it would be
evident that the appellants could not provide any

expl anation or justification for such willful default and
in fact they have nade contradi ctory statenents in

their application for condonation of delay which was

not the defence taken by themin the objection filed to
the application under section 15(7) of the Act filed by
the respondent. From a bare reading of the response

to the application under Section 15(7) of the Act filed
by the appellants, it is clear that the appellants had
never pleaded that they were acting of the basis of

advi se given by the | earned counsel nor was it

nentioned that the appellants had given the rent

20
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regularly to the |l earned counsel or his clerk as was
subsequent |y pl eaded in t he application for
condonation of delay filed by themafter nore than one
year of the filing of the application under Section 15(7)
of the Act. It also appears fromthe record that the
application for condonation of delay was filed when

the hearing of the application under Section 15(7) of

the Act was concluded and the nmatter was adj ourned

for orders on 16th-of February, 2004 and since on 16th

of February, 2004, the |earned Judge was on | eave

and the matter was again deferred to 23rd of February,
2004, only at that stage, that is, on 23rd of February,
2004, the application for condonation of delay was

filed at the instance of the appellants. In view of the
above, it can be safely concluded that the application
for condonati on of delay was a bel ated one and
afterthought attenpt was nade to explain the willfu
default. That apart, as noted herein earlier, in the
application for condonation of delay, the appellants,

for the first tine, contended that they were advised by

21
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their counsel that they were not obliged to conply with

the order under Section 15(1) of the Act, till the

appel I ant s wer e br ought on record. VWer eas
contradictory stand was taken by themthat rent was

submitted regularly to their | earned counsel through

their clerk to assure that it was duly deposited. That

apart, neither any affidavit fromthe | earned counsel or
fromhis clerk was filed regardi ng deposit of rent with

them nor any details of deposit of nmoney given to the

| ear ned counsel t hrough hi s clerk was gi ven.
Therefore, in-our view, the explanation, apart from

bei ng an aft ert hought, was clearly bogus and
unwort hy of any credence. As noted herein earlier, the

order passed under Section 15(1) of the Act was

passed by the Rent Controller, Del hi on 15th of March

1989 directing the original tenant to pay or deposit

rent at the rate of Rs.105/- per nonth w.e.f. 1st of
January, 1985 and to continue to pay or deposit the

rent at the aforesaid rate by 15th of each succeedi ng

nonth. It al so appears fromthe record that in the year

22
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1995, one of the sons of the deceased tenant Shanti
Prasad Jain, who is now appellant No.2, had filed an
application for inpleadnent in the eviction petition on
the ground that he was a nenber of HUF of the

original tenant Shanti Prasad Jain and he was in fact
runni ng a business in the nane and styl e of

M s. Vardhman Jewel (India) as a nmenber of the HUF

and was not a sub-tenant in respect of the prenises

in question. As noted herein earlier, the aforesaid son
nanel y, Sunil Kumar-Jain, was inpleaded by an order

dat ed 1st of Septenber, 1995 agai nst whi ch, a revision
petition was filed by the landl ord/respondent before
the Hi gh Court which only stayed all further
proceedi ngs in the eviction proceedi ng. ‘As noted

herein earlier, Shanti Prasad Jain, the original tenant
died on 23rd of May, 1997 and after his death, the rent
was adnmittedly not paid in conpliance with the order
dated 15th of March, 1989 under Section 15(1) of the
Act. Therefore, in view of our discussions nade herein

above, we do not find any possible ground to interfere

23
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with the judgnent of the High Court. Wiile rejecting
the expl anation offered by the appellants in the
application for condonation of delay which was duly
consi dered by the H gh Court and the Hi gh Court

cane to a positive finding in the follow ng manner : -

"The application seeki ng condonati on of

del ay was not supported by the affidavit of
the counsel who is alleged to have received
the rent fromthe respondents fromtine to
time and failed to deposit the sanme in the
Court and is al so alleged to have tendered
the advice that the rent need not be paid or
deposited till the respondents are brought on
record. No action appears to have been taken
agai'nst the counsel before the Bar Counci
conplai ni-ng about hi s aforesaid conduct. |
may note that though it was stated by the
respondents in their reply to the application
under Section 15(7) of the Act that they had
taken action against the counsel, no details
t hereof were furnished before the Lower

Court and none have been furni shed even

bef ore ne. Thus, the respondents have failed
to di scl ose what acti on has been taken by

t hem agai nst their erstwhile counsel. This
belies their stand with regard to the | egal
advi se allegedly given by their counsel and
al so the stand that they had tendered the
rents regularly to their counsel who failed to
deposit the same in court."”

24




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 25 of 29

13. In view of the aforesaid findings of the H gh Court
and in view of our discussions nade herei nabove, we

are of the viewthat the H gh Court was fully justified
and within its jurisdiction to reject the application filed
by the appellants for condonation of delay in the matter
of deposit of rent in conpliance with the order passed
under Section 15(1) of the Act, even if the entire

amount of rent defaulted by the appellants or by their
predecessor-in-interest was subsequently deposited in

the office of the Rent Controller

14. In this connection, we may refer to two deci sions
of this Court in the case of Jain Mdtor Car Co. Delh

vs. Swayam Prabha Jain(Snt.) by Anr. [1996 (3) SCC

55] and Aero Traders (P) Ltd. vs. Ravinder Kumar

Suri [2004 (8) SCC 307]. So far as Jain Mtor Car case
(supra) is concerned, this Court has held that striking
out the defence under Section 15(7) of the Act in paying
or depositing the rent in conpliance with the order
passed under Section 15(1) of the(Act is discretionary in

nature and in appropriate cases having regard to the

25
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facts and circunstances, it is open to the Rent

Controller to exercise his power to condone the delay in
deposit of rent. It was also held in that decision that
the Rent Controller at the same tinme is entitled to strike
out the defence if the Rent Controller finds that default
in deposit of rent was willful default and, therefore, the
Rent Controller is conferred with the power to exercise
his discretion to strike out the defence under Section
15(7) of the Act. So far-as Aero Traders (P) Ltd. case
(supra) is concerned, a Three-Judge Bench of this Court
simlarly laid down that the power to strike out the

def ence under Section 15(7) of the Act was discretionary
in nature. Keeping/'in mnd the principles lLaid down by
this Court in the aforesaid two decisions, which clearly
say that the power of the Court either to strike out the
def ence under Section 15(7) or to reject the application
for condonation of delay in deposit of rent was

di scretionary in nature, we exam ned the impugned

order of the H gh Court and the statements nade in the

applications and the findings arrived at by the Hi gh

26
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Court, we do not find any ground that the Hi gh Court

had failed to exercise its discretion in favour of the
tenant for not condoning the delay in depositing the

rent and therefore, it was open to the H gh Court not to
use its discretion in favour of the tenant in rejecting the
application for condonation of delay and accordingly,

the discretion used by the H gh Court in favour of the

| andl or d/ respondent to strike out the defence under

Section 15(7) of the Act was perfectly justified.

15. That apart, the High Court in the inpugned order

has al so considered that the appellants had failed to
explain as to why the deposits nade for the period from
23rd of May, 1997 to 27th of Septenber, 2002 were so

deposi ted bel at edl y and deposi ted the same in
| unpsum only on three occasions.

16. In view of such discretion having been exercised

by the High Court as well as the Rent Controller in

favour of the |andl ord/respondent which, in our view,

cannot be held to be arbitrary or ‘unjust, we are unable

27
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to interfere with the inmpugned judgnment of the High
Court.

17. Bef ore we conclude, we nmay al so take into
consideration the maintainability of the appeal before
this Court as we find that the appellants had failed to
i npl ead one Shri Prakash Chandra Khatri and Shri

Mahesh Chand Khatri, owners of the property in

guesti on having purchased the sanme from Respondent

No.1 as respondents despite the fact that the said
parties were inpleaded in the eviction proceedi ng before
the Rent Controller as well as in the H gh Court from
whi ch the appeal ari ses.

18. For the reasons aforesaid, we do not find any nerit
in this instant appeal and the appeal is thus dism ssed.

There will be no order as to costs.

[ TARUN CHATTERJEE]
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New Del hi ;

April

15, 2009.

[ AFTAB ALAM

29




