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ACT:

Houses and Rents-Statutory Tenant and Contractual / tenant-
D fference-Right of sub-letting-Bonbay Rents, Hotel and
Lodgi ng House Rates Control (Amendnent) Ordinance, 1959- Bom
bay Rents, Hotel and Lodgi ng House Rates Control Act, 1947,
ss. 12, 14 and 15.

HEADNOTE

The respondents granted to one Maneklat for five years a
| ease of the ground and the first floor of a building naned
Anand Bhawan in the town of Ahmedabad. After the expiration
of the period of the lease, a suit was instituted by the
respondents agai nst Maneklal for a decree in ejectment and
the realisation of arrears of rent. The suit was -decreed.
However, Maneklal sublet a part of the premises in his
occupation to the appellant after the institution of the
suit against himbut before the promul gation of the Bonbay
Rents, Hotel and Lodging House Rates Control (Amrendnent)
Or di nance, 1959. In execution of the decree, t he
respondents obtai ned possession of the first floor but were
obstructed as to the rest by the appellant and two others
who claimed to be sub-1essees from Manekl al and thereby to
have acquired rights of tenancy of the ground floor upon
determ nation of the tenancy of Manekl al

The appellant filed a suit for a declaration that it was not
bound to deliver possession of the premses in its
occupation in execution of the decree passed agai nst
Manekl al and for an injunction restraining the respondents
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formenforcing the decree. The trial Court refused to grant
the interiminjunction against the respondents. The | ower
appel | ate court also refused to issue t he interim
i njunction. The High Court dism ssed the appeal of the
appel l ant on the ground that a statutory tenant re-
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mai ning in possession after determnation of its contractua
tenancy was in |aw not conpetent to sublet the premises in
whole or in part and a person clainmng to be a sub-tenant
from a statutory tenant could not effectively plead the
protection of s. 14 of the Bonbay Rents, Hotel and Lodging
House Rates Control Act, 1947 as anended by the Ordi nance of
1959. The appellant cane to this Court by Special Leave.
Hel d (per Hi dayatullah and Shah, JJ. Sarkar, J. dissenting)
(i) Maneklal was a statutory tenant and as such had no right
to sublet the prem ses and the appellant acquired no right
of a tenant on the determnation of the right of Maneklal by
virtue of 's. 14 of the Bonbay Rents, Hotel and Lodgi ng House
Rates Control “Act, 1947 as anended in 1959.

(ii)The ‘appellant was bound by the decree obtained by the
respondents agai nst Maneklal and it could not take advantage
of the Transfer of Property Act and the Indian Registration
(Bonbay Anendment) Act, 1939.

By s. 15(1), all transfers and assignments of interests in
the premses and sub-letting of premi ses by tenants are,
subject to any contract to the contrary,  nade unl awful
This provision applies only to contractual tenants and not
to statutory tenants who have no interest in the property.
A statutory tenant cannot sublet the premses because
subletting involves —a transfer of the right to enjoy
property for a certain period-in consideration of price paid
or pronised and a statutory tenant has nerely a  persona
right to resist eviction. Section 15(2) is in the nature of

an exception to s. 15(1). It~ applies to contractua
t enanci es. It protects subtenants of contractual tenants
and renoves the bar against subletting inposed by s. 15(1)
as well as by contract, provided the transferee is in

possession of the prenmises at the comencenent of the
O di nance.

A statutory tenant is a person who remains in-occupation of
the premses let to himafter the determ nation of or the
expiration of the period of the tenancy. He has no estate
or interest in the prem ses occupied by him He merely
enjoys the protection of the lawin that he cannot be turned
out so long as he pays the standard rent and permtted
increases, if any, and performnms the other conditions of the
t enancy. Hs right toremain in possession ~after the
determ nati on of the contractual tenancy is personal. It is
not capable of being transferred or assigned and devolves on
his death only in the manner provided in the Act. Oh the
other hand, the right of a contractual tenant is an estate
or interest in the prem ses and in the absence of a contract
to the contrary, is transferable and the prem ses may be
sub-let by him

Roe v. Russel, [1928] 2 K. B. 117, Lewis v. Reeves, [1951] 2
Al E. R 855, Krishna Prasad Bose v. Sm Saraj ubal a Dassi
A l.R 1961 cal. 505 and Solonon v. Owell, [1954] 1 Al E
R 874, referred to.
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Per Sarkar, J. (1) The word 'tenant’ in s. 13(1)(c) of the
Bonbay, Rents, Hotel and Lodgi ng House Rates Conrtol Act,

1947 includes not only contractual tenants but al so
statutory tenants and a statutory tenant has the power to
subl et . There is no justification for the view that sub-

letting by a statutory tenant of a part of the deni sed
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premses results in a parting with possession of the
prem ses or that such parting deprives himof the protection
of the Act. Section 13(1)(e) of the Bonmbay Act inplies that
a statutory tenant can sublet a part of the prenises
lawfully. Section 15 of the Bonbay Act deals not only wth
contractual tenants but also with statutory tenants. The
result is that the sub-letting by Maneklal of the prenises
must be held to have been | awf ul

(ii)The appellant was not bound by the decree obtained by

the respondent against Maneklal. It is true that a sub-
tenant under the general |aw of l|andlord and tenant is bound
by the decree obtained by the | andl ord against the tenant
for possession, though he was not nade a party to the suit,
but where a statue |like the Bonbay Act gives sub-tenant a
right to continue in possession even after determ nation of
the tenancy of the statutory tenant, the sub-tenant is not
bound by the decree and his tenancy does not cone to an end
with the tenancy of the superior tenant. A decree obtained
by a landlord against his tenant does not give hima right
to evict a subtenant |ike the appellant who is entitled to
the benefits of s. 14 of the Act.

Section 52 of the Transfer of Property Act cannot be
resorted to by the respondents in the present case to evict
the appel | ant.

Baker v. Turner, [1950] A. C. 401, Keeves v. Dean, [1924] 1
K. B. 685, Roe v. Russel, [1928] 2 K B. 117, Canpbell wv.

Lill, (1926) 135 L. T. 26, Vevindramuthu Pillai v. Mya
Nandan, (1920) 1. L.R 43 Mad. 696-and Yusuf v. joytish
Chandra Banerji, (1932) 1. L. R Cal. 739, referred to.
JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeal No. 168 of 1963.
Appeal by special Leave fromthe judgment and decree dated
May 1, 1962, of the CGujarat H gh Court in Appeal from Order
No. 46 of 1962.

.M Nanavati, 1. B. Dadachanji 0. C Mathur and Ravi nder
Narain, for the appellant.

S.T. Desai, M M Shah and I. N Shroff, for the res-
pondent s.

Septenber 5, 1963. A K Sarkar, J. delivered a dissenting
opi nion. The judgment of M Hidayatullah and J. C. Shah
jj. was delivered by Shah, J.

SARKAR J.-In ny opinion this appeal should succeed. The
respondent | andl ords dem sed certain premises to
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Manekl al Mafatlal for a termof five years from March 5,
1950. The tenant continued in possession after the expiry
of the termunder the protection fromeviction given by the
Bonbay Rents and Lodgi ng House Rates (Control) Act, 1947
whi ch cane into force on February 2, 1948. On April 27
1956, the landlords filed a suit against hi m f or
eviction for non-paynent of rent and obtai neda decree

on June 22, 1960. While this suit was pending the tenant

sub-let a part of the demi sed prenmses to the appellant. In
execution of the decree the |landlords got possession of a
small part of the prenmses which was in the actua

occupation of the tenant. As to the rest, the sub-tenants
in possession including the appellant resisted eviction

The appellant in fact filed a suit against the |andlords
claimng that wunder s. 14 of the Act it had wupon the
determ nation of the interest of the tenant in the prenises
by the decree agai nst himbecorme their direct tenant of the
portion sub-let to it and asking for a permanent injunction
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restraining the landlords fromevicting it. In that suit
the appell ant nmade an application for an interim injunction
but the application was rejected by the trial Court and an
appeal therefrom by the appellate Court. The appel | ant
then noved the Hi gh Court of Gujarat in revision and the
Hi gh Court confirmed the orders of the Courts bel ow hol ding
that after the expiry of the termthe tenant had no power of
sub-letting and the appellant, therefore, was not a sub-
tenant and it was not entitled to any injunction. The
correctness of this judgment of the High Court is challenged
in this appeal

The protection under which the tenant in this case stayed on
after the expiry of his lease was given by sub-s. (1) of s.
12 of the Act which provides that a |landlord shall not be
entitled to the recovery of possession of any premses so
long as the tenant pays rent and observes and perfornms the
conditions of thetenancy as provided in the section. The
tenant ~contenplated -in sub-s. (1) of s. 12 -is plainly a
tenant whose had cone to an end. The Act at various places
uses the word "tenant" as including such a person and also
defines the word "tenant" in s. 5(11) (b) as including "any
person renaining, after the deternination of the lease, in
possession, wth or without the assent of the |landlord, of
the prem ses | eased to such person . . . . "’
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Such a person has been called a statutory tenant and | shal
al so use that description for econony of expression

The | andlords contend that though by virtue of s. 12(1) of
the Act the tenant could not be evicted after the expiry of
his | ease, yet he had then lost all interestin the dem sed
prem ses and coul d not, therefore, sub-let the sane. How it
nmay be that under the general |aw of |andlord and tenant, a
tenant has no right to sub-let -after the expiry of the
| ease but we have here a statute which has altered that |aw

in many ways. The power of ~tenant to sub-let cannot
therefore be decided by referenceto the general |aw of
| andl ord and tenant but the Act nust be examined to /see how
it affects that power. In ny opinion such a power /in a
statutory tenant is contenplated by the Act and in
particular by cl. (e) of sub-s. (1) of s. 13. ~That ~section
| ays down t he circunstances in whi ch a | andl ord

notwi thstanding the bar in s. 12(1), can get a decree in

ej ectment against the tenant and the part of it to which

wish to refer is in these terns :

S. 13. (1) "Notwi thstandi ng anything contained-in this Act
but subject to the provisions of section 15, a

landl ord shall be entitled to recover possession of any

prem ses if the Court is satisfied-

(e)that the tenant has, since the comng into operation of
this Act, wunlawfully sub-let the whole or part ‘of the
prem ses or assigned or transferred in any other manner his
interest therein;"

This «clause plainly contenplates a tenant sub-letting —and
this is not in dispute. But it is said that the tenant here
referred to is one whose | ease has not expired-whom!| will
for short call a contractual tenant-as to whose power to
sub-let there is no question. The reason given in support
of this viewis that a statutory tenant having no interest
in the premses cannot certainly assign or transfer his
interest in the denised prem ses and, therefore, the word
“tenant" in c¢l. (e) of s. 13(1) nust in relation to
assignment and transfer by a tenant be understood as a
contractual tenant. That being so, and as it is wunlikely
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that the word had been used in different neanings in the

897

same clause, it nust nmean only a contractual tenant in
relation to sub-letting also.

I amunable to accept this contention. The word "tenant"
has been given various neanings by the definition clause in

the Act. Al'l those nmeanings nust be given to that word
wherever it occurs in the Act unless the context otherwi se
requires. If a statutory tenant cannot transfer or assign

his interest-as to which | express no opinion-cl. (e) of s.
13(1) cannot, of course, be contenplating himas doing so.
That, however, would not show that definition of "tenant" as
a statutory tenant woul d not be avail able for deciding what
kind of tenants were contenplated by cl. (e) when it said
that a tenant unlawfully sub-letting would be Iliable to
evi ction. In all —other ,clauses in s. 13(1) the word
"tenant" clearly includes both a statutory and a contractua
tenant ~and, therefore, the section contenplates the word
“tenant" being usedin ,nore than one sense. The fact that
the clausetalks of ,a contractual tenant alone assigning
does not provide a context preventing-- the word "tenant"
when it tal ks of the tenant sub-letting, as bei ng understood
in the sense of a statutory tenant.

Anot her contention ‘advanced draws its force from the word
"sub-let". It proceeds on the basis that the word " sub-
let" can only nean transfer of an estate. It is said -that
cl. (e) by using the word "sub-let" indicated that it did
not contenplate a statutory tenant as he could not sub-Iet
for he had no interest in the dem sed prenises. No
authority has been brought to our attentionin support of
the contention that letting or sub-letting necessarily neans
transfer of estate or property and | do not think that it is

wel | founded. Deci sions of Courts in England to which

will later refer, have held that a statutory tenant who has
no estate or property in the demised prem ses, can sub-let.
When the clause tal ks of a statutory tenant sub-letting, it
may not be contenplating transfer ,of property. The Act
undoubtedly creates rights in the tenant in respect of the
property. He can maintain an ,action for trespass against
any one including the landlord, illegally depriving him of

the possession of property. He ,has at |east this interest
in the property that he can require possession of, it to be
delivered to him It is not as if his

898

right is one only of a personal action in danages. The sub-
letting contenplated in cl. (e) of s. 13(1) may be of’ this

statutory right in the property. It would be noanswer to
this to say that the right inpersonal, for the right would
not be personal in the strict sense if it can be sublet. In

Baker v. Turner(1) Lord Porter approved of the observation
of Scrutton L. J. in Keeves v. Dean(2) about a “statutory
tenant that "Parliament has certainly called hima tenant,

and he appears to me to have sonmething nmore than a persona

ri ght against his |andlord".

Then it was said that under the clause unlawful subletting
as also unlawful assignnment and transfer were grounds for
eviction and if the clause inplied a power in the statutory
tenant to lawfully sub-let it also nust equally inply in him
a power to, lawfully assign or transfer his interest in the
tenancy. It was contended that since it was inpossible for
a statutory tenant to assign or transfer any interest in the
prem ses as he had none, it would follow that he could not
lawfully sub-let either. |In the first place, | do not think
that the word "unlawfully" in the clause applies to
"assigned or transferred"; | think as the clause stands it
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applies only to sub-letting. The Act furthernore nowhere
states what is an unlawful assignnent or transfer of a

tenant’s interest. |t would undoubtedly have done so if it
cont enpl at ed unl awful assignnment or transfer. It is
significant that it specifically talks of [|awful and

unl awful sub-letting in ss. 14 and 15. Nor can it be said
that the unlawful assignnent or transfer contenplated by cl
(e) is one which is against the terms of the contract of
tenancy, for it would be unnecessary to provide that an
unl awful assignnent or transfer by a contractual tenant,
that is, an assignnment or transfer which is contrary to the
terns of the contract of tenancy, would justify an order for
possession as in such a case the protection against eviction
under s. 12(1) woul d have been | ost by non-observance of a
condition of the tenancy. Therefore, it seems to nme that
the present contention of the landlords wholly | acks
f oundat i on.

But assunme | amwong; that cl. (e) contenplates unlawfu
assi gnment or transfer of a tenant's interest in the

1 [1950] A~ C 401, 416.

2 [1924] 1 K. B. 655, 644,
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demi sed prem ses. A statute can well authorise a statutory
tenant to assign or transfer his interest in the dem sed
prem ses. I ndeed, s. 17 of the English Rent Act of 1957
provides for the transfer of a statutory tenancy. It cannot
be said that assignments or transfers of statutory tenancies
are inconceivable. It has to be renenbered that there is no
authority for the proposition that a statutory tenant has no
interest in the dem sed prem sesand this is at the basis of
the theory, which | think is m sconceived, that a 'statutory
tenant cannot transfer his tenancy. It is true that he has
no estate or property in the dem sed preni ses, but that is a
different matter. He has none the less an interest, a right
in the prem ses occupied by him which he may be enpowered
to transfer. Lastly, | amunable to agree that because a
statutory tenant cannot transfer, assuming that to’ be so
that would show that the word "tenant” in cl. (e)  nust be
understood as referring to a contractual tenant  only. I
think the word nust have the neanings given .in the
definition including the nmeaning of a statutory tenant
unl ess the context otherw se indicates. No such indication
can be said to be present nerely because the word in one
part of the clause refers to a contractual tenant only.

In Roe v. Russel, (1) the Court of appeal in England held
t hat s. 4(1)(h) of the Rent and Mort gage I nt erest
(Restrictions) Act, 1923 which provided that no ~order for
ejectment of a tenant froma dwelling house shall be  nmde
unless "(h) the tenant wi thout the consent of the |[|andlord
has.......... assigned or sub-let the whole of the dwelling-
house or sub-let part of the dwelling-house, the “renai nder
being already sub-let", indicated that a statutory  tenant
had the power to sub-let a part of the prem ses. In . this
case it had been held that the statutory tenant had no
estate or property as a tenant at all but had a purely
personal right to possess, but that did not <create any
difficulty in the way of the Court holding that he had power
to sub-let. Al subsequent cases in England have accepted
that Roe v. Russel (1) has laid down the law correctly. I
entirely agree wth that view In Campbell wv. Lill,(2),
which is an earlier case and which took the same view as Roe
v., Russel, (1) the argunment that s.

1[1928] 2 K. B. 117.

(2) (1926) 135 L. T. 26.

900
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4(1)(h) of the English Act of 1923 dealt only wth con-
tractual tenants was expressly rejected on the ground that
the word neant both contractual and statutory tenants
t hroughout the section and it would be contrary to al

canons of interpretation to give it a restricted nmeaning
only incl. (h). | wish also to observe that the English
provision mnmde an assignnment by a tenant a ground for
eviction but none the less the word "tenant" was nentioned

as referring to a statutory tenant. It was not said that
since the tenant contenpl ated was one who could assign, it
nmust have been that a contractual tenant only was
contenpl ated. These argunents, it will be remenbered, were

al so advanced in this case.

Now the simlarity between s. 13(1)(e) of the Bonbay Act and
s. 4(1)(h) of the English Act is obvious. |If the English
provision inplied that a statutory tenant could sub-let part
of the prem ses, there would be no reason for saying that s.
13(1) (e) of _the Bonbay Act did not inply a power in a
statutory tenant to sub-let |lawfully for what was penalised
was only ‘an-unl awful subletting. There is, therefore, sone
support for the viewthat 1 have taken. The |earned judge
in the Hgh Court did not question the correctness of the
decision in Roe v. Russel (1) but sought to distinguish it
from the present -case-on grounds which | have earlier
di scussed. I find that case indistinguishable for the
purpose of interpreting s. 13(1)(e) of the Bonbay Act.
Indeed if cl. (e) of 's. 13(1) did not contenplate subletting
by a statutory tenant as the |landlords contend, the result
would be npost anomalous. Therefore, in ny view, the Act
provi des a context which indicates that the word " tenant™
in that clause had been used as including a statutory
tenant. Suppose a statutory tenant does actually sublet and
he and his sub-tenant are content- to carry out. their
bargai n, as happened in the present case, then the |[|andlord
would not be able to take advantage of s. 13 (1) (e) and
evict the tenant if the contention of the landlords in this
case 1is correct, for, ex hypothesi, the sub-letting by the
tenant was ineffective and, therefore, as good as not ' nade
at all. The result would be that a contractual ten,ant sub-
letting would forfeit the protection under s. 12(1)

1[1928] 2 K B. 117.
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while a statutory tenant in fact doing so would still be
entitled to the protection of the Act. This would put a
statutory tenant in a better position than the contractua
tenant. An interpretation of the Act which |eads to such a
result would be nost unnatural and it is one that | am
unabl e to accept.

It is not contended that such an anonmal ous result/ was
intended but it is said that even if the word "tepant" in
cl. (e) of s. 13(1) is understood as referring to a con-
tractual tenant only, there is no anonaly, for the statutory
tenant would by sub-letting render hinself |iable to
evi ction under other provisions of the Act though not under
s. 13(1)(e). It was contended that a statutory tenant is
entitled to protection only solong as he remains in
possessi on and by sub-letting the statutory tenant would be
forfeiting his right to protection under s. 12(1) of the
Act . Therefore it was said that a statutory tenant sub-
letting would not be in a better position than a contractua
tenant doi ng so.

I amunable to accede to the proposition that a statutory
tenant sub-letting a part of the prem ses has so parted with
t he possession thereof as to forfeit his claimto protection
under s. 12(1). It has to be remenbered that in the present
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prem ses bar sub-letting. In Roe v. Russel(1l) it was said
at p. 134, "when an individual is placed, as the statutory
tenant undoubtedly was, in the position of having an
exclusive personal possession of his premses, he is

necessarily in a position in which he can place a third
person in actual possession of a part of the prem ses, while
retaining possession of the remminder, and that totally
i rrespective of whether his own right to excl usi ve
undi sturbed possession is purely personal or amunts to
something of the nature of an estate or interest in the
prem ses. In Canpbell v. Lill(2) it was said, "The policy
of the statute is to give protection only to persons in
occupation within the neaning of the statute and it ained at
persons who had parted wth possession and such parting is
deenmed to have taken placeif the tenant assigns or sub-lets
the whole of the prem ses or sub-lets part of them the
remai nder bei ng al ready sub-let. In the present case

(1) [1928] 2 K. B. 117.

2 [1926] 135 L. T. 26.
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the tenant sub-let a portion only and remained in pos-
session of the remainder. |In these circunstances, | think

the tenant is protected.”

Both these cases’ show that wunder the English Act, a
statutory tenant cannot be said to have parted with pos-
session by sub-letting part of the demised  prenises. It
woul d appear that under the Bonbay Act thereis even |ess
reason for saying that a statutory tenant sub-letting a part
of the dem sed prem ses has gone out of possession of them
for I find nothing in that Act which justifies the viewthat
in order to be entitled to protection the statutory tenant
must hinself be in possession of the entire prenises. On
the other hand, the English Increase of 'Rent and Mbrtgage
Interest (Restrictions) Act, 1920 by sub-s. (1) of s. 15
provided that "a tenant who by virtue of the provisions of
this Act retains possession of  any dwelling-house........

shall, so long as he retains possession, observe and be
entitled to the benefit of all the terns and conditi ons of
the original contract of tenancy". Notwithstanding this the

view in England has been that parting w th possession of a
portion of the dem sed prem ses by way of sub-letting -does
not deprive a tenant his protection under the Act. | do not
find any such express provision in our Act regarding a
statutory tenant’'s possession of the premises. If the Act
contenpl ated a statutory tenant sub-letting-and that is the
basis on which | amexamning the effect of sub-letting
under s. 12(1) it cannot by providing that by doing so, he
woul d be so far out of possession as to cease to be entitled
to the protection of the Act. Such an interpretation of the
Act would result in one part of the Act contradicting
another and would be wholly unacceptable. I find no
justification in any case for the view that subletting by a
statutory tenant of a part of the dem sed premi ses results
in a parting with possession of the prem ses or that such
parting deprives himof the protection of the Act. | think
that s. 13(1)(e) clearly indicates that a statutory tenant
has the power to sub-let.

I now set out s. 14 of the Act on which the claim of the
appel  ant is based.

S.14. "Were the interest of a tenant of any premises is
determ ned for any reason, any sub-tenant

903

to whomthe prem ses or any part thereof have been lawfully
sub-l et before the conmencenment of the Bombay Rents, Hote
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and Lodgi ng House Rates Control (Amendnent) O dinance, 1959
shall, subject to the provisions of this Act, be deened to
becomre the tenant of the landlord on the sane terns and
conditions as he would have held fromthe tenant if the
tenancy had conti nued. "

It is not in dispute that the sub-letting took place before

the date nmentioned in this section. It was contended that
t he word "interest" in the section showed t hat it
contenpl ated only sub-letting by a contractual tenant. | am
unable to agree for reasons earlier set out. As | have

already said, a statutory tenant has an interest in the
prem ses and when the section talks of the interest of a
tenant being determ ned, it obviously neans in the case of a
statutory tenant, determined by a decree or by such a tenant

giving up the protection of the Act. In this case the
interest of the tenant was determ ned by the decree that was
passed against him | may here state that the Ordinance

mentioned in the section came into force on May 21, 1959.

I, therefore, find that the appellant becamre a subtenant
before the date mentioned in s. 14 .and the interest of the
tenant who sub-let to it had been determ ned. The appell ant

has however still to provethat "the prem ses had been
lawfully sub-let to it. The only provision in the Act which
declares a sub-letting to be unlawful is s. 15. That

section is in these terns :
S.15. (1) Notwi thstanding, anything contained in any
law, but subject to any contract to the contrary, it shal
not be lawful after the coming into operation of this Act
for any tenant ‘to sub-let the whole or any part of the
prem ses let to himor to assign or transfer
in any other nanner his interest therein
Provided that the State Governnent nmay, by notification in
the Oficial Gazette, permt in any area the transfer of
interest in premses held under such leases or class of
|eases and to such extent as my be specified in the
notification.
(2) Notwi t hstanding anything contained in any judgment,
decree or order of a Court or any contract,
904
the bar against sub-letting, assignment or  transfer of
prem ses contained in subsection (1) or in any contract
shal I, in respect of such sub-lessees, —assignees or
transferees as have entered into possession despite the bar
before the commencenent of the Bonbay Rents,
Hot el and Lodgi ng House Rates Control -(Anend-
ment) Ordinance, 1959 and as continue in
possession at such comrencenent, ~ have no
effect and be deened never to have had any
effect.
It is said that the section is confined only to contractua
tenancies. The argunent is that sub-s. (1) makes subletting
by contractual tenants after the date nentioned unlawfu
excepting where the contract otherw se provides and' that
sub-s. (2) saves fromthis illegality certain varieties  of
sub-lettings by the tenants. It is however not in dispute
that if the section applies to sub-lettings by statutory
tenants, then the present sub-letting to the appellant would
be saved by sub-s. (2).
It is said that the words "but subject to any contract to
the contrary” in sub-s. (1) of s. 15 show that that section
was intended to refer to sub-lettings by contractual tenants

only. It seems to nme that even if those words are
applicable only when a contractual tenant sub-lets, as to
which | have sone doubts, that would not lead to the

conclusion that the tenant there referred tois only a con-
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tractual tenant. Those words would only be applicabl e where
a covenant permitting sub-letting is contained in the |ease.
Take a case of a contractual tenant where the | ease contains
no covenant permitting himto sub-let. 1In such a case those
words woul d have no application even though the tenant is a
contractual tenant. Therefore where there is no contract
about granting of sub-leases, the section may still be
applicable and in such a case there would be no reason to
support the viewthat it is concerned with a contractua

tenant only. The section would have to be interpreted in

such a case without reference to the words in question. It
woul d then surely apply to a statutory tenant who, as | have
said, can sub-let. It cannot therefore be said that s. 15
deals only with a contractual t enant .

But what happens if s. 15 does not apply to a statutory
tenant? It was said that that would then show that
905

a statutory tenant cannot at all sub-let. |If apart from s
15, the /proper reading of the Act is, as | have wearlier
said, that a statutory tenant has the power to sub-let, | do

not see- that this section would provide a ground
sufficiently strong to outweigh all the considerations which
have led ne to that view. ~The only result then, if s. 15
applies to a contractual tenant alone, would be that a sub-
letting by a tenant woul d not have been nmade unl awful by the
secti on. If that i's so, then also the appellant’s claim
under s. 14 woul d becone unchal | engabl e. Whatever view is
taken of s. 15, it is inmpossible to say that the section
makes the sub-letting to the appellant in the present case
unlawful . It is unnecessary to go into any question of the
Act contenplating a sub-letting which was unlawful for rea-
sons other than those mentioned in it, for it has not been
contended that the sub-letting in the present case was for

any such reason unlawful. The result is that the sub-let-
ting to the appellant nmust be hel'd to have been | awf ul
One other matter remains to be dealt with. It was said, and

this is not in dispute, that  the sub-letting to the
appel l ant took place after the |andlords had filed /'their
suit against the tenant which resulted in a -decree for
ejectment to which | have earlier referred. It was con-
tended that the appellant was, therefore, bound by the
decree in view of s. 52 of the Transfer of Property Act.” On
behal f of the appellant it was said that that section was
anended so far as Bonbay was concerned by Bonmbay Act 14 of
1939 and the anended section required certain notice to be
given before the sub-letting could be affected by the
principle of lis pendens stated in the section. 1 do not
think it necessary to deal with this contention for in ny
view, even s. 52 as it stands in the Transfer of Property
Act w thout any anmendnent does not affect the sub-letting in
this case.

The first thing that | wish to point out is that, that
section does not nake any transfer of property illegal.
Therefore, the section does not justify the view that the
subletting to the, appellant, assuming it was a transfer  of
property, as to which doubts may legitinately arise, was. in
any way unlawful or invalid. |If any authority is needed for
this proposition, reference may be nade to Veyin-

58-2 S C I ndial 64
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dramuthu Pillai v. Maya Nandan. (1) Al that s. 52 does is to
provide that pending a litigation concerning property, the
property cannot be transferred so as to affect the rights of
any party thereto under the decree that may be passed in the
suit. The only effect then of the section is that the
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rights of the decree-hol der under the decree are not to be
af fected by the transfer.

Now the rights of a landlord who gets a decree for
possession of property against his tenant are those nmen-
tioneEd in 0. 21, r. 35 of the Code, nanely, to obtain de-
l[ivery of it "if necessary, by renoving any person bound by
the decree who refuses to vacate the property". It is true
that a sub-tenant under the general law of Ilandlord and
tenant is a person bound by the decree obtained by the
 andl ord against the tenant for possession, though he was
not nade a party to the suit. The reason for this is that
the sub-tenant’s right to remain in possession cane to an
end wth the determination of the tenancy of the tenant
see Yusuf v. lyotish Chandra Banerji(2). Were however a
statute |ike the Act in the present case gives the sub-
tenant a right to continue in possession even after the
determ nation of -the tenancy of the superior tenant, he
woul d not be a person bound by the decree for his tenancy
has not 'come to an end with the tenancy of the superior
t enant . A~ sub-tenant to whomthe prenmises were lawfully
sub-let, ~would wunder s. 14 of the Act be such a person
That being so, a decree obtained by a |andlord against his
tenant does not give-himaright to evict a sub-tenant who
is entitled to the benefit of s. 14. Section 52 could not
be resorted to by the landlords in the present case to evict
the appel |l ant.

I would for these reasons allow the appeal

SHAH, J.-A |ease of the ground and the first floors of a
bui |l ding named ' Anand Bhavan’ in the town of Ahmedabad was
granted by the trustees of the trust nanmed "Anandji Kal yanji
Pedhi " to one Manekl al, for five years comrenci ng from March
5, 1950 at a nonthly rental of Rs. 2,000/. A suit
instituted by the trustees in the Court of Small ' Causes
(which is the Court conpetent under

(1) (21920) I.L.R 43 Mad. 696. (2) (1932) |I.L.R 59 cal
739.
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s.28 of the Bonbay Rents, Hotel ‘and Lodgi ng House Rates
Control Act 57 of 1947-hereinafter called ’'the Act’-to
entertain the suit) against Maneklal after the expiration of
the period of the I ease for a decree in ejectnment” and for
arrears of rent was decreed on June 22, 1960. In execution
of the decree the trustees obtai ned possession of the first
floor but were obstructed as to the rest by a private
limted conpany called-"Anand Nivas Private Ltd."-and two
others who clainmed to be sub-lessees from Mneklal and
thereby to have acquired rights of tenancy of the ground
fl oor upon the determnation of the tenancy of Mnekl al
Anand N vas Private Ltd-which will hereinafter  be called
"the Conpany’'-filed Suit No. 2814 in the Court of /Snall
Causes at Ahmedabad for a declaration that it was not ' bound
to deliver possession of the premises in its occupation in
execution of the decree in the suit filed by the trustees
agai nst Maneklal and for an induction restraining the
trustees from enforcing the decree. The Conpany’ s
application for an injuction restraining the trustees from
obt ai ning possession in enforcement of the decree obtained
by them against the tenant was dism ssed by the Court of
First |Instance. |In appeal against that order the District
Judge, Ahmedabad refused an interim injuction restraining
the trustees fromexecuting the decree pending the hearing
and disposal of the appeal. The H gh Court of Qujarat was
then noved against that order by a petition invoking its
revisional jurisdiction. At the hearing, die petition was,
by order of the Court, converted into an appeal from order




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 20

refusing to grant an injuction. The High Court dism ssed
the appeal holding that a "statutory tenant" remaining in
possession after determination of his contractual tenancy
was in law not conmpetent to sublet the prem ses in whole or
in part and a person claimng to be a sub-tenant from a
statutory tenant could not effectively plead the protection
of s. 14 of the Act as anended by Ordinance Il of 1959 or
Bonbay Act 49 of 1959. Wth special |eave, the Conpany has
appealed to this Court.
The Conpany sets up its claimto protect its possession on
the, plea that it had acquired die , rights of a
908
tenant by virtue of s. 14 of the Act. This plea is
supported on two grounds :
(i)that the contract of tenancy in favour of the tenant
expressly authorised himto sublet, and the tenant having
lawfully sublet the prem ses the Company acquired on the
determ nation of the interest of the tenant the rights of a
tenant under the | andlord; and
(ii)in —any event, on the -determnation of the statutory
tenancy of the tenant by virtue of Ordinance IIl of 1959
i ssued by the CGoveronr —of Bombay, retrospectively amending
s. 15 of the Act the Conpany acquired the
rights of a tenant under the |andl ord.
In the view of the H gh Court clause (i) of the |ease
restricted "the ordinary rights of the tenant to sublet
under s. 108(j) of the Transfer of Property Act", and cannot
be interpreted as conferring any right on the tenant to sub-
let, because it "postulates the existence of a right to
sublet, and provides for restrictions on the exercise of
such right". Wether the covenant in the | ease authorised
or recognised the power of subletting in thetenant. before
the period of the | ease expired, need not be decided in this
appeal . It is common ground that after the expiration of
the period of the | ease, no extension of or fresh | ease was
granted to the tenant, and he could set up only such rights
as the Act granted or recogni sed.
Sub-section (1) of s. 12 of the Act provides

“"A landlord shall not be entitled to the recovery of
possessi on of any prenises so long as the tenant pays, or is
ready and willing to pay, the anobunt of the standard rent

and permtted increases, if any, and observes and perfornms
the other conditions of the tenancy, in so far as they are
consistent with the provisions of this Act."

For the protection of tenants the clause ~inposes a pro-
hi biti on agai nst the I andl ord agai nst recovery of possession
of the premi ses demsed to a tenant so | ong as he pays or is
ready and wlling to pay the standard rent and permtted
i ncreases and also observes and performs t he ot her
conditions of the tenancy consistent with the provisions of
the Act. A person remaining in occupation of the  prem ses
let to himafter the deternination of or ex-

909

piry of the period of the tenancy is conmmonly though in | aw
not accurately, called a "statutory tenant. Such a person
is not a tenant at all: he has no estate or interest in the
prem ses occupied by him He has nerely the protection of
the statute in that he cannot be turned out so long as he
pays the standard rent and permtted increases, if any, and
performs the other conditions of the tenancy. His right to
remain in possession after the determ nation of t he
contractual tenancy is personal: it is not capable of being
transferred or assigned, and devolves on Ms death only in
the manner provided by the statute. The right of a |essee
from a landlord on the other hand is an estate or interest
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in the premises and in the absence of a contract to the
contrary is transferable and the prem ses nay be sublet by
hi m But with the determination of the |ease, wunless the
tenant acquires the right of a tenant holding over, by
acceptance of rent or by assent to his continuing in
possession by the landlord, the ternms and conditions of the
| ease are extinguished, and the rights of such a person
remai ning in possession are governed by the statute al one.
Section 12(1) of the Act nmerely recognises his right to
remain in possession so long as he pays or is ready and
willing to pay the standard rent and pernitted i ncreases and
performs the other conditions of the tenancy, but not the
right to enforce the terms and conditions of the origina
t enancy after it is determ ned. On a matter of
interpretation of s. 12(1) the decisions of the King s Bench
Division of the Hgh Court in England, viz. Roe .
Russel (1) and Lewis v. Reeves(2), on which reliance was
pl aced ~ by the appellant are of |ittle assistance. Those
cases ‘were decided on the interpretation of the relevant
provi sions ~of the Increase of Rent and Modyrtgage |Interest
(Restriction) —Act, 1920 (10 & 11, Go. 5 Ch. 17), and
particularly of s. 15(1)-.

In Roe v. Russel (1) the question whether a statutory tenant
of a dwel i ng-house hol ding upon terns which do not prohibit
subletting, may sublet part of the dwelling house, fell to
be determ ned, and the Court held that ‘a right to sublet a
part of the prem ses provided the renai nder was not already
subl et could be clained by a

(1) [21928] 2 K. B. 117.

(2) [1951] 2 AIl E.R._855.
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statutory tenant relying upon the "terns and conditions" of
the original contract of tenancy. A similar viewwas also

taken in Lewis v. Reeves(l). |In that case the widow of a
statutory tenant remaining in _possession, sublet a part of
the premses in her occupation. It was held that on the

death of the wi dow the sub-tenant becane the direct tenant
of the landlord, because subletting of a part of the
prem ses by the w dow of a statutory tenant who acquired al
the rights under s. 12(1)(g) of the Rent Act (10 & 11 Geo. 5
Ch.17) was | awf ul
But these cases were decided on the interpretation of  s.
15(1) of the Act of 1920, which insofar as it is relevant,
provi ded :
"A tenant who by virtue of the provisions of this Act
retains possession of any dwelling-house to which this Act
applies shall, so long as he retains possession, observe and
be entitled to the benefit of all the terns and conditions
of the original contract of tenancy, so far as the sane are
consistent with the provisions of this/ Act,
and * * *
The terms of s. 15(1) of the Increase of Rent and Mortgage
Interest (Restriction) Act, 1920, differ materially from
sub-s. (1) of s. 12 of Bonbay Act 57 of 1947. Whereas a
tenant who retains possession, and is protected by virtue of
the provisions of the English Rent Act is entitled, so |ong
ashe retai ns possession, to the benefit of all the terns
andconditions of the original contract of tenancy so far
asthey are consistent with the provisions of the Act, the
Bonbay Act nerely grants conditional protection to a
statutory tenant and does not invest himwith the right to
enforce the benefit of any of the terns and conditions of
the original tenancy. This difference in the phraseol ogy of
the two enactnents is vital to the matter under discussion
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and we are wunable to hold-assuming that the tenant was
entitled to sublet the prem ses under the terns of the
| ease-that he <could, relying upon s. 12(1), exercise the
right to sublet granted under the | ease after he becane a
statutory tenant. The first ground on which the claim was
founded by the Company must therefore fail

(1) [1951] 2 AIl. E. R 855.
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The second ground on which the Conpany clainmed to be a
| awful tenant of the trustees cannot al so be sustai ned. In

the Hi gh Court it was conmon ground between the parties that
the tenant continued to remain in possession after March 5,
1955 of the premses leased to him not because of any
renewal or grant of a fresh tenancy, but in virtue of the
protection afforded to himby, the Act as a ’'statutory
tenant’. As a statutory tenant he had no estate or interest
capabl e of being assigned or transferred, and his statutory
right to occupy could not in |aw be sublet, because a | awfu
subletting postulates a right: to enjoy the property and a
right to transfer the sane to another. There can be no
subl etting when there is no right in the prem ses especially
when the statutory tenancy ceases when the tenant parts with
possessi on. The decision of the Calcutta Hgh Court in
Krishna Prosad Bose v. Sm Sarajubala Dassi(1l) on which
reliance was placed by the Conpany in support of its plea
that a statutory tenant is entitled to sublet the premses
in his occupation does riot assist the argunent. The West
Bengal Premnmises Rent Control (Tenporary Provisions) Act,
1950, recognises the right of a statutory tenant to sublet.
Secti on 12(1) of the West~ Bengal Act provides t hat
notw t hst andi ng anything to the contrary in any other Act or
law, no order or decree for the recovery of ~possession of
any premses shall be made by any court in favour of the
 andl ord against a tenant, including a tenant whose ' |ease
has expired. By the proviso it is enacted that nothing in
the sub-section shall apply to any suit for a decree for
such recovery of possession against a tenant who has subl et
the whole or a najor portion of the prem ses for nore than
seven consecutive nonths provided that if a tenant who has
sublet the major portion of the premises agrees to possess
as a tenant the portion of the prem ses not -sublet on
payment of rent fixed by the Court, the Court shall pass a
decree for ejectnent fromonly a portion of the prem ses
sublet and fix proportionately fair rent for the portion
kept in possession of such tenant. By sub-s. (2) of s. 13
it is provided, in so far as it is material, that where any
prem ses or any part thereof have been or has been subl et by
a tenant of the first degree, if the tenancy of such tenant
(1) A I.R 1961 Cal. 505.
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is lamfully determ ned otherwi se than by virtue of “a decree
in a suit obtained by the landlord by reason of any of the
ground specified in clause (h) of the proviso to sub-section
(1) of section 12, the sub-lessee shall be deemed to be a
tenant in respect of such prem ses or part, as the case my
be, holding directly under the landlord for the tenant whose
tenancy has been determined. In Krishna prosad Bose’'s
case(1) Sinha, J., set out certain principles governing the
position of a statutory tenant of which the seventh set out
below is materia

"Although a statutory tenant has no estate, and although his
right is a personal right, he can sublet, provided the right
of subletting can be spelt out from the Rent Act in
operation, weither fromits express terms or by necessary
i mplication. The sub-tenant will get only such rights as
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are conferred by the statute"

and observed that the right of the statutory tenant to
subl et was clearly recognized by s. 13(2), and the right of
a sub-tenant to become a direct tenant under the owner in

certain circunmstances was expressly provided for. W are
not concerned in this case to deci de whether the provisions
of the Act were correctly interpreted by the Court: 'it may

be sufficient to observe in this case that the Court in
Krishna Prosad’'s case (1) held that the right of a statutory
tenant to sublet was recognised by the statute which
af forded hi m protection.
But it was urged that by Ordinance Il of 1959 a right to
subl et premises in the occupation of a statutory tenant was
invested retrospectively since the comencenent of the
parent Act. It is common ground that the tenant purported
to sublet a part of the prenmises in his occupation after the
trustees instituted a suit in ejectnent against him and
before ~Ordi nance 111 of 1959 was promul gated. The Conpany
has «clainmed the right of a subtenant on the second ground
relying. ‘upon the Ordinance, ,and it would be necessary to
consi der the material statutory provisions as anmended by the
O di nance.
Section 5(11) as amended defines a "tenant" as meaning
(1) A I.R 1961 Cal . 505.
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"any person by whom or on whose account rent is payable for
any prem ses and incl udes-
(a) such sub-tenants and other persons as have
derived title wunder a tenant before t he
comencenment of the Bonmbay Rents Hotel and
Lodgi ng House  Rates Contr ol (Amendnent)
Or di nance, 1959;
(a ) any person to whominterest in premses has
been transferred under the proviso to sub-
section (1) of section 15;
(b) any person renumining, after the determ nation  of the
| ease, in possession, with or without the assent of the
landlord, of the premses |leased to such person or M
predecessor who has derived title before the commencenent of
t he Bonbay Rents, Hotel Lodging House Rates Contro
(Amendrent) Ordi nance, 1959;
(c) any nenber of the tenant’s famly residing with him at
the time of his death as may be decided in default of
agreenment by the Court."
The expression "tenant"” in the different clausesis defined
to mean a contractual tenant or a statutory tenant or both.
In the principal definition the expression "tenant" neans
only a person who is a contractual tenant because rent is
payable by a contractual tenant and not by a statutory
tenant . By cl. (a) sub-tenants and ot her persons who have
derived title under a tenant before the commencenent of the
Ordinance 111 of 1959 woul d be regarded as tenants. These
woul d be subl essees, transferees or assignees of contractua
tenants. Simlarly by cl. (a) persons to whominterest in
prem ses has been transferred in virtue of a notification
issued by the State Governnent permitting in any area the
transfer of interest in prem ses held under such | eases or
class of |leases and to such extent as nmay be specified in
the notification, would be transferees of contractua
tenants. C ause (b) contenplates a tenant hol ding over and
a statutory tenant alike; it takes in a person remaining in
occupation with or without the assent of the landlord, when
the premises were let to himor to Ms predecessor before the
comencenment of the Ordinance. Cause (c) includes in the
definition the nmenbers of the fanmily of a tenant-statutory
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as my
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be decided in default by agreement by the Court. Havi ng
regard to the plurality of its meaning, the sense in which
the expression is wused in different sections, and even
cl auses, nust be ascertained fromthe context of the schene
of the Act; the | anguage of the provision and the object
i ntended to be served thereby.

In sub-s. (1) of s. 12 which inposes a prohibition against a
| andl ord recovering possession of prem ses, the expression
"tenant" nust of necessity mean a statutory tenant and not a
contractual tenant, for unless the contractual tenancy is
determ ned, the landlord has no right to recover possession

Section 13(1)(e), in sofar as it is material, provides that

"Not wi t hst andi ng anyt hi ng contained in this Act, but subject
to the provisions of section15 a landlord shall be
entitled to recover possession of any prenmises if the Court
is satisfied-
(e) that the tenant has, since the com ng into operation of
this Act, wunlawfully ~sublet” the whole or part of the
prem ses or assigned or transferred in any other manner his
interest therein;"
In this clause the expression "tenant"  apparently-neans a
contractual tenant, for it authorises alandlord to recover
possession of premises if the tenant has unlawfully assign-
ed, transferred his.interest in the prem ses or has unlaw
fully sublet the premises. A statutory tenant has no inte-
rest in the prem ses occupied by him and he has no estate
to assign or transfer. To read the clause as neaning that
an assignnment or transfer of any premises which attracts
liability to weviction would be only in respect of  a con-
tractual tenancy whereas subletting which invites that
penalty may be in respect of  tenancies-contractual and
statutory alike, would be to attribute to the Legislature an
intention to inpute two different ‘neanings to the expression
" tenant" in cl. (e) of s.  13(1). By cl. (e) the
Legi sl ature has recognised the right of a landlord to re-
cover possession if the tenant has w thout being so autho-
rised by contract, sublet in whole or in part the prenises,
or assigned or transferred in any other manner his interest
t herein. The adverb "unlawful ly" qualifies all the three
ver bs-subl et, assigned and transferred. That is clear from
915
the terns of s. 15(1) which prohibits "subject to any con-
tract to the contrary" subletting of prenm ses or ~assignnent
or transfer of interest therein
Section 15(1) provides :
"Notwi t hst andi ng anyt hing contai ned in any |aw, but ~ subject
to any contract to the contrary, it shall not be Ilawfu
after the coming into operation of this Act for any  tenant
to sub-let the whole or any part of the
premses let to himor to assign or transfer
in any other nmanner his interest therein
Provided that the State Government may, by notification in-
the Oficial Gazette, pernit in any area the transfer of
interest in premses held under such |leases or class of
leases and to such extent as may be specified in the
notification."
By cl. (1) of s. 15 all transfers and assignments of
interest in the premises, and subletting of premses, by
tenants are, subject to any contract to the contrary, nade
unl awf ul . The clause however saves contracts to the
contrary and to be effective can operate only in favour of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 17 of 20

contractual tenants. A statutory tenant having no interest
in the property, it was plainly unnecessary to prohibit
transfer of what was ineffective. Nor can there be letting
of the premses by a statutory tenant, for letting
postul ates a transfer of the right to enjoy property made
for a certain tine, express or inplied, in consideration of
price paid or promsed and a statutory tenant has nerely a
personal right to resist eviction. Section 15(1) therefore
applies only to contractual tenants. The proviso to the
clause also furnishes an indication to that effect for the
exenption which the Provincial Government may grant can only
be in respect of Ileases or a class of |lease.(. Sub-
section(2) is in terns an exception to sub-s.(1). It
provi des t hat
"Not wi t hst andi ng anyt hing contained in any judgnment, decree
or order of a Court or-any contract. the bar against
subl etting, assignnent or transfer of premises contained in
subsection (1) or in any contract shall, in respect of such
sub- | essees , assignees or transferees as have entered
into possession despite the bar before the
conmencenent - of the Bonmbay Rents, Hotel and
Lodgi ng House Rates Control (Amendnent) Ordi-
nance, 1959 and as continue in possession at

such
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comrencenent, have no effect and be deenmed never to have had
any effect."

The exception clause could nanifestly not apply to statutory
tenancies when the principal -clause applied only to-
contractual tenancies. The effect of the clause is to vali-
date assignnents, transfers-and sub-tenancies granted by
contractual tenants, despite the prohibition contained in
sub-s. (1) or even in the contract of tenancy, and this
validation is effective, notw thstanding any j udgrent ,
decree or order of a Court. The sub-section is plainly
retrospective, and protects  sub-tenants of contractua
tenants and renoves the bar against sub-letting by sub-s.
(1) as well as by contract, provided that the transferee is
in possession at the comencenent of the O dinance.

The argunent that by restricting the operation of s.
13(1)(e) to contractual tenants subletting by statutory
tenants would be protected, is without force, Sections 12
and 13(1) have to be read together. Cause (e) of s. 13(1)
entitles a landlord to obtain possession, wher e a
contractual tenant has during the subsistence of the tenancy
subl et the prem ses or assigned or transferred his interest
therein. Where a statutory tenant has purported to sublet
the prem ses, or has purported to assign or ‘transfer. his
interest therein, and in pursuance of such a transaction
parted wth possession, he would forthwith forfeit the
protection which the statute accords to himby s. 12(1).

In the light of this legal position the claimof the Conpany
founded on s. 14 may be considered. The section enacts :
"Where the interest of a tenant of any prem ses is
determned for any reason, any sub-tenant to whom the
prem ses or any part thereof have been l|awfully subl et
before the comencenent of the Bonbay Rents, Hotel and
Lodgi ng House Rates Control (Anendnent) Ordinance, 1959,
shal |, subject to the provisions of this Act, be deened to
becomre the tenant of the landlord on the same terms and

conditions as he would have held fromthe tenant if the

tenancy had continued. "
There is abundant indication in the section that it applies
to contractual tenancies alone. |In the first instance it
speaks of the interest of the tenant and determ nation of
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that interest. It then invests a sub-tenant to whom the

prem ses have been lawfully sublet before the date of the
O dinance with the rights of a tenant of the landlord on the
same terns and conditions as he would have held from the
tenant if the tenancy had continued. The subletting to be
| awful nust be permitted by contract, or validated by sub-s.
(2) of s. 15. The object of s. 14 is to protect sub-
t enant s. By that section forfeiture of the rights of the
tenant in any of the contingencies set out in s. 13 does not
in all cases destroy the protection to the sub-tenants. The
protection which a sub-tenant is entitled to claim against
his own landlord (that is the head tenant) becones on
determ nation of the head tenancy avail able to him against
the head |andlord, but-the condition on which such a claim
may be sustained is that there is a |lawful subletting. A
statutory tenant is, as we have already observed, a person
who on determ nation of his contractual right, is permtted
to remain /in occupation so | ong as he observes and perforns
the conditions of the tenancy and pays the standard rent and
permtted increases. Hi s personal right of occupation is
i ncapabl e of being transferred or assigned, and he having no
interest in the property thereis no estate on which
subletting may operate. ~If it be assumed that a statutory
tenant has the right of subletting, some  very surprising
consequences may ensue. A statutory tenant by parting wth
possession of the prem ses would forfeit all- rights in the
prem ses occupied by him but he would still, if s. 14 s
construed as suggested by the Conmpany, be able to create an
interest in the person inducted in the prem ses not
derivatively but independently, for the statutory tenant had
no interest in the premses and the protection granted by
the statute is by the very act of transfer of possession
exti ngui shed. Again even though the  sub-tenant of a
statutory tenant nmay not be protected, because the bar
agai nst such subletting is not effectively renmoved by s.
15(2), he would still be entitled to claimthe rights of a
tenant under s. 14 on determnation of the tenancy of the
head tenant. Having regard to these considerations’ there
can be little doubt that a sublessee froma statutory tenant
under the Act acquires no right of a tenant in the prem ses
occupi ed by him

918

Even wunder the Increase of Rent and Mortgage |Interest
(Restriction) Act, 1920, protection was accorded to the sub-
tenant of a part of the prem ses occupied by a statutory
tenant : when the statutory tenant parted with possession of
the entirety of the prem ses occupied by himeither by one
subletting or nore or by subletting of part and surrendered
of the rest of the prem ses, the persons claimng a right of
occupation derivatively fromthe statutory tenant- had no
protection : Solormon v. Owell(1). |In that case a statutory
tenant of a dwelling-house bad sublet a part of the ' house,
vacated the prem ses in her occupation by renoving herself
therefrom The landlord then filed a suit against the sub-
tenant who had remained in possession of a part sublet to
her. The subtenant subnitted that after the surrender of
the statutory tenancy, she was entitled to the sane rights
against the landlord as the statutory tenant had and
therefore her tenancy could not be termnated by nerely
giving a notice to quit. This contention was rejected by
the Court holding that "a statutory tenant had no interest
capable of existing inlawas an estate, but nerely a
statutory right of occupation which could not be the subject
of surrender at common | aw, and, therefore, when the tenant
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vacated the prem ses the sub-tenant’s right of occupation
automatically cane to an end." W therefore hold that before
the date of the institution of the suit, Manekal as a
statutory tenant had no right to sublet the premises and the
Conpany acquired no right of a tenant on the determ nation
of the tenant’s right by virtue of s. 14 of the Act.

One nore argunent renains to be considered. It was urged-on
the assunption that a statutory tenant has an interest in
the property occupied by him and that by purporting to
subl et he transferred that interest-that the doctrine of ’ut
lite pendente nihil innovetur’ enunciated ins. 52 of the
Transfer of Property Act did not operate agai nst the Conpany
and the Conpany was not bound by the decree obtai ned agai nst
the tenant. Rel i ance in support of that plea was placed
upon t he Transfer of Property Act and t he I ndi an
Regi stration (Bonmbay Anendnent) Act, XIV of 1939. By this
Act the rule of 'Li's Pendens’ applies only when a notice of
the pendency

[1954] 1 Al E.R 874.
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of the 'suit-in which any right to inmoveable property is
directly and specifically in-question, is registered under
s. 18 of the Registration Act. The Act is sone what clum
sily worded : it applies not to proceedings in Court but to
notices in respect of suits or proceedings. But the reason
for the nmethod of drafting adopted is not. far to seek

Condition of registration of notice relatingto the suit 1is
only to apply where the suit is in respect  of property

situate in the area to which the Act is extended. A suit
relating to inmmveable property nmay, in certain cir-
cunstances, lie in a Court other than the Court within the
territorial jurisdiction whereof it is situate (e.g. under

cl. 12 of the Letters Patent and s. 17 Code of Civil ' Proce-
dure) and it appears that the Legislature intended to make
the Act applicable only to transfers of title to i nmoveabl es
only in areas where the Jlitigants were sufficiently
sophi sticated to understand the inportance of registration

As Bonbay Act XIV of 1939, it intended to apply to 'the situs
of immoveable property and not the Court pr oceedi ng,
application of the rule of 'Lis Pendens’ is, in respect of
proceedings relating to i moveable properties situate .in
certain areas, nmade conditional upon the registration of the
noti ce of the pendency of the suit.

But this Act did not apply to the suit filed by the
trustees. The Act by s. 2 applies only to notices in  res-
pect of suits or proceedings which relate to imoveable
property situate wholly or partly in Geater Bonbay. By the
proviso to s. 2 it my be extended by the Provincia

Government by notification to notices relating to i mopveabl e
properties situate wholly or partly in such other areas as
may be specified. The suit was filed by the trustees in the
Court of Small Causes at Ahnedabad and our attention has not
been invited to any notification issued by the appropriate
Provi nci al Government extending the Act to notices relating
to immovable properties in areas outside Geater Bonbay.
Whereas the rule of 'Lis Pendens’ under the Transfer of
Property Act aplies to all suits and proceedi ngs which are
not collusive in which the right to i nmoveabl e property is
directly and specifically in question, by virtue of the
amended Act the rule applies in proceedings relating to
i moveabl e property in the areas notified, only if a notice
of suit is registered, and fromthe date of regis-
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tration. The section in terns applies only to notices in
respect of suits or proceedings which relate to immoveable
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property in the G eater Bonbay Area-it does not apply to any
suits in which property in Geater Bonmbay is not the
subj ect-matter in dispute.
The Transfer of Property (Bombay Provision for Uniformty
and Amendnent) Act, 57 of 1959, does not also assist the
Conpany. By that Act, anmongst other things, uniformty in
the provisions of the Transfer of Property Act as anmended in
its application to the State of Bonmbay as it existed after
the enactrment of the States Reorganisation Act 1956, was
sought to be achieved. Section 3 of the Act enacted that
the provisions of Bonbay Act XIV of 1939 which amended the
Transfer of Property Act in its application to the pre-
reorgani zed State of Bonbay, were extended to and shal
apply to that part of the State to which they did not apply
i medi ately before the comencenent of that Act. Enact nent
of this Act was necessitated because of s. 119 of the States
Reor gani zati on Act, 1956, which continued, notw thstanding
the formation of the new States, the territorial extent of
the laws previously in operation. It was found expedient to
secure uniformty of the laws in the State, and therefore it
was enacted by the State Legislature that one of the condi-
tions of the applicability of the rule of 'Lis Pendens’ was
that notice of a suit or proceeding in which any right to
i moveabl e property within the area notified under s. 2 of
Act  XIV of 1939, i's directly and specifically in question,
is registered under s. 18 of the Registration Act. The
decree in the suit filed by the trustees against Manekla
was therefore enforceabl e agai nst the Conpany.
The appeal fails and is dism ssed with costs.

ORDER BY COURT
The appeal is dismssed with costs. On the Appellant’s
undertaki ng to vacate and deliver possession of the property
within one nonth from today, execution of the ' decree
obtained by the Respondent in Suit No. 707 of 1956 ' agai nst
Manekl al Mafatlal, 1is stayed for one nonth.Septenber 5,
1963.
921




