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ACT:

El ecti ons- Appel | ant a chartered accountant and a partner of
a firm of auditors-The firm appointed as auditors of two
CGovernment owned conpani es- Appel | ant el ected to Lok Sabha-
Whether he holds an office of profit under the Union
CGovernment Tests to be applied-Constitution of India, Art.
102(1) (a)-Indian Conpani es Act, 1956 (I of 1956) ss. 224,
227, 619-Representation of the People Act, 1950 (43 of
1950). s. 116.

HEADNOTE:

The appel l ant was a chartered accountant and a partner of a
firm of auditors. This firmacted as auditors of two
conpani es, among others, registered under the I ndi an

Conpani es Act, 1956, the entirety of the shares of 'one of
whi ch are owned by the Union Government and the entirety of
the shares of the other by the Wst Bengal Governnent. The
appellant was declared elected to the Lok Sabha. H s
el ecti on was chal |l enged by two voters of the constituency by
means of an election petition. The main ground raised was
that the appellant was at the relevant period the hol der of
an office of profit under the Governnent of India as well as
the State CGovernnment and hence he was disqualified from
st andi ng for el ection wunder Art. 102(1)(a) of t he
Consti tution. The El ection Tri bunal accept ed this
contention and declared the election of the appellant void.
The appellant filed an appeal before the Hi gh Court in which
he did not succeed. The present appeal was by virtue of a
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certificate granted by the Hi gh Court under Art. 133(1)(c)
of the Constitution.

It was contended before this Court that on a true
construction of the expression "under the Government of
India or the Government of any State" occurring incl. (a)
of Art. 102 (1.) of the Constitution the appellant could not
be said to hold an office of profit under the Governnent of
India or the Governnent of West Bengal. It was argued that
the various tests, nanely, who has the power to appoint, who
has the right to renove, who pays the remuneration, what are
the functions and who exercises the control should all co-
exi st and each nmust show subordination to the Governnent.
The fulfillment of some of the tests alone, would not be
sufficient to determne that a person holds an office of
profit under the Governnent. It was contented on behal f of
the respondent that the tests were not cunul ative and that
the court should look to the substance rather than to the
form

Hel d

(i)For holding an office of profit, under the Governnent a
person need not be in the service of the GCovernment and
there need not be any rel ationship of naster and servant
bet ween t hem
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(ii)The exam nation of the various provisions of the Com
pani es Act, 1956 (ss. 224, 227, 618 and 619) showed that so
far as the two conpanies in question were- concerned the
appel l ant was appointed as an auditor by the Centra
CGovernment, was renovable by the Central Governnent, that
the Conptroller and the Auditor CGeneral of I'ndia exercised
full control over himand that his renuneration was fixed by
the Central Governnent under sub-s. (8) of s. 224 of the
Conpani es Act though it was paid by the conmpani es concerned.
(iii)Wiere the several elements, the power to appoint,

the power to dismiss, the power to control and give
directions as to the manner in which the duties of the
office are to be perforned and the power to determine the
guestion of renuneration are all present in a given case
then the officer in question holds the office under the
authority so enmpowered. It is not necessary that all these
must co-exist nor is the fact that the source fromwhich the
remuneration is paid is not from public revenue decisive.
(iv)The appellant held an office of profit wunder the
CGovernment of India within the nmeaning of Art. 102(1)(a)  of
the Constitution of India and as such he was disqualified
for being chosen as a nmenber of Parlianent.

Maul ana Abdul  Shakur v. R khab Chand, [1958] S.C.R 387,
di sti ngui shed.

Ramappa v. Sangappa, [1959] S. C R 1167, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 486 of 1963.
Appeal fromthe judgnent and order dated Septenber 27, 1962,
of the Calcutta High Court in Appeal from Oiginal Decree
No. 424 of 1962.

S. Chaudhuri, R C. Deb and S S Shukla, for the
appel | ant .

Hari’ Prosonna Mukherjee, K. G Hazra Chaudhari and D. N
Mukherjee, for the respondents Nos. 1 and 2.

August 14, 1963. The Judgnent of the Court was delivered by
S.K. DAS, Acting Chief Justice.-This is an appeal on a
certificate granted by the Hi gh Court of Calcutta under Art.
133(1)(c) of the Constitution. No prelimnary objection
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havi ng been taken as to the conpetency of the certificate,
we have heard the appeal on nerits.

The short facts giving rise to the appeal are these The
appel l ant before us is Gurugobi nda Basu who is a chartered
accountant and a partner of the firm of auditors carrying
on busi ness under the nanme and style of G Basu and Conpany.
This firmacted as the auditor of certain
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conpanies and corporations, such as the Life Insurance
Corporation of India, the Durgapur Projects Ltd., and the
H ndustan Steel Ltd., on paynment of <certain renuneration.
The appellant was also a Director of the Wst Bengal Fi-
nanci al Corporation haviing been appointed or nomnated as
such by the State Governnent of West Bengal . The
appointnent carried wth it the right to receive fees or
remuneration as director of the said corporation

In February-Mrch, 1962, the appellant was elected to the
House of  the People from Constituency No. 34 (Burdwan
Par | i anmentary Constituency) which is a single menber
consti tuency. The election was held in February, 1962.
There were two candidates, nanely, the appellant and
respondent No. 3 to this appeal. The appellant was decl ared
elected on March 1, 1962, he having secured 1,55,485 votes
as against his rival who secured 1,23,015 votes. Thi s
el ection was challenged by two voters of the sai d
constituency by neans of an election petition dated Apri
10, 1962. The chal l enge was founded on two grounds : (1)
that the appellant was, at the relevant tine, the hol der of
of fices of profit both under the Governnent of India and the
Governnment of West Bengal and this disqualified. him from
st andi ng for election under Art. 102 (1)(a) - of the
Constitution; and (2) that he was guilty of certain  corrupt
practices which vitiated his election. The second ' ground
was abandoned at the trial, and we are no |onger concerned
with it.

The election Tribunal held that the appellant was a hol der
of offices of profit both under the Governnent of India and
the CGovernnment of West Bengal and was therefore disqualified
from standing for election under Art. 102(1)(a) of the
Constitution. The Election Tribunal accordingly allowed the
election petition and declared that the election of the
appel l ant to the House of the People was void. There was an
appeal to the H gh Court under s. 116-A  of t he
Representation of the People Act, 1951. The High Court
di smissed the appeal, but granted a certificate of fitness
under Art. 133(1) (c) of the Constitution

The only question before us is whether the appellant was
disqualified frombeing chosen as, and for being, a nenber
of the House of the People under Art. 102(1)(A) of the
Constitution. The answer to the question depends

21-2 S Clndial6

314

on whether the appellant held any offices of profit  under
the Government of India or the Governnent of any State other
than such offices as had been declared by Parlianment by |aw
not to disqualify their holder. It has not been seriously
di sputed before wus that the office of auditor which the
appel l ant held as partner of the firmof G Basu and Conpany
was an office of profit. It has not been contended by the
appel l ant before us that the office of profit which he held
had been declared by Parlianent by law not to disqualify the
hol der. Therefore the argunents before us have proceeded
entirely on the question as to the true scope and neani ng of
the expression "under the GCovernment of India or the
Government of any State" occurring in cl. (a) of Art. 102(1)
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of the Constitution. The contention on behalf of the
appel lant has been that on a true construction of the
af oresaid expression, the appellant cannot be said to hold
an office of profit under the Governnent of India or the
CGovernment of West Bengal. On behalf of the respondents the
contention is that the office of auditor which the appell ant
holds is an office of profit under the Government of India
in respect of the Life Insurance Corporation of India, the
Durgapur Projects Ltd. and the Hi ndustan Steel Ltd., and in
respect of the West Bengal Financial Corporation of which
the appellant is a Director appointed by the Government of

West Bengal, he holds an office of profit wunder the
Government of West Bengal . These are the respective
contentions which fall for consideration in the present
appeal

It is necessary to state here that if in respect of any of
the four conpanies or corporations it be held that the
appel | ant ~hol ds an of fice of profit under the Governnent, be
it wunder the CGovernnent of India or the Government of West
Bengal , then the appeal nust be dism ssed. It would be
unnecessary then to consider whether the office of profit
whi ch the appellant holds in respect of the other conpanies
is an office of profit under the Governnent or not. We
woul d therefore take up first the two conpani es, nanely, the
Durgapur Projects Ltd., and the H ndustan Steel Ltd., which
are 100% Gover nnent conpani es and consider - the respective
contentions of the parties before us-in respect of the
office of auditor which the appellant holds in these two
conpanies. |If we hold that in
315
respect of any of these two comnpani es the appel lant. hol ds an
office of profit under the Governnent of |India, then it
woul d be wunnecessary to consider the position of the
appel l ant in any of the other conpanies.
It is not disputed that the H ndustan Steel Ltd., and the
Durgapur Projects Ltd. are Governnent conpanies within the
nmeaning of s. 2(18) read with  s. 617 of tile Indian
Conpani es Act, 1956. It has been stated before us 'that 100%
of the shares of the Durgapur Projects Ltd. are held by the
CGovernment of West Bengal and 100% of the shares ~of the
H ndustan Steel Ltd. are held by the Union Governmnent. We
may now read s. 619 of the Indian Conpanies Act, 1956.
"(1) In the case of a Governnent conpany, the
fol |l owi ng provi si ons shal | apply,
not wi t hst andi ng any t hi ng cont ai ned in
sections 224 to 233.
(2) The auditor of a Governnent ~conpany
shall be appointed or re-appointed by the
Central CGovernnent ,on the advice of the
Conptroller and Auditor-Ceneral of India.
(3) The Conptroller and Auditor-General of In-
di a shall have power-
(a)to direct the nmanner in which the
conpany’s accounts shall be audited by the
audi tor appointed in pursuance of sub-section
(2) and to give such auditor instructions in
regard to any matters relating to t he
performance of his functions as such
(b) to conduct a supplenmentary or test audit
of the conpany’s accounts by such person or
persons as he may authorise in this behalf;
and for the purposes of such audit, to require
information or additional information to be
furni shed to any person or per sons SO
aut hori sed, on such nmatters, by such person or
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persons, and in such form as the Conptroller
and Auditor-General nay, by general or specia
order, direct.
(4) The auditor aforesaid shall subnmit a copy
of his audit report to the Conptroller and
Audi tor-General of India who shall have the
right to comment upon, or supplenent, the
audit report in such nmanner ,as he may think
fit.
(5) Any such conments upon, or suppl enent
316
the audit report shall be placed before the
annual general neeting of the conpany at the
sane time and in the same manner as the audit
report."
It is clear fromthe aforesaid provisions that not wth
standing s. 224 of the Act which enpowers every conpany to
appoint- an auditor ~or auditors at each annual genera
nmeetings, ~ the appointnment of an auditor of a GCovernnent
conpany. rests solely with the Central Governnent and in
maki ng such —appoi ntment the Central CGovernnent takes the
advice of the Comptroller and Auditor-General of India.
Under s. 224(7) of the Act an auditor appointed under s. 224
may be rempved fromoffice before the expiry of his term
only by the conmpany in general neeting, after obtaining the
previ ous approval of the Central Governnent in that behalf.
The renuneration of the auditors of a conpany is to be fixed
in accordance with the provisions of sub-s. (8) of s. 224.
It is clear however that sub-s. (7) of s. 224 does not apply
to a Governnment conpany because the auditor of a " CGovernnent
conpany is not appointed under s. 224 of the Act, but is
appoi nted under sub-s. (2) of s. 619 of the Act. It is
clear therefore that the appointnment of an auditor. in a
CGovernment comnpany rests solely with the Central Governnent
and so also his removal fromoffice. -Under sub-s. (3) of s.
619 the Conptroller and Auditor-General of India exercises
control over the auditor of a Governnment conpany in/ respect
of wvarious matters including the nmanner in which the
conpany’s accounts shall be audited. The Auditor-Cenera
has also the right to give such auditor instructions in
regard to any matter relating to the performance of his
functions as such. The Auditor-CGeneral —nmay conduct a
suppl enentary or test audit of the conpany’s accounts. by
such person or persons as he nay authorise in this behalf.
In other words, the Conptroller and Auditor-Ceneral of India
exercises full control over the auditors of ~a GCovernment
conpany. The powers and duties of auditors in respect of
conpani es other than Governnent conpanies are laid down in
s. 227 of the Act but by virtue of sub-s. (1) of s. 619 of
the Act, the provisions in s. 227 of the Act do not apply to
a Government conpany because a Government conpany i-s subj ect
to the provisions ,of s. 619 of the Act. Under s. 619-A of
the Act, where the
317
Central Governnent is a nenber of a Governnent company, — an
annual report of the working and affairs of the conpany has
to be prepared and |laid before both Houses of Parlianent
with a copy of the audit report and the conments made by the
Conptroller and Auditor General. Under s. 620 of the Act
the Central CGovernment .may by notification direct that any
of the provisions of the Act, other than ss. 618, 619 and
639, shall not apply. to any Governnent conpany.
The net result of the aforesaid provisions is that so far as
the Durgapur Projects Ltd. and the H ndustan Steel Ltd. are
concerned, the appellant was appointed an auditor by the
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Central Governnent; he is renovable by the Central Gov-
ernment and the Conptroller and Auditor-General of India
exercises full control over him Hs remuneration is fixed
by the Central Covernment under sub-s. (8) of s. 224 of the
Act though it is paid by the conpany.
In these circunstances the question is, does the appellant
hold an office of profit under the Central Governnent? e
may now read Art. 102(1) of the Constitution.

102. (1) A person shall be disqualified for

being chosen as, and for being, a nenber of

ei t her House of Parlianent-

(a) if he holds any office of profit under the

Government of India or the Governnent of any

State, other than an office declared by

Parliament by law not to disqualify its hol der

(b)

(c)

(d)
We have stated earlier that the sole question before us is
whet her the of fice of profit which the appellant undoubtedly
holds as auditor of the Durgapur Projects Ltd., and the
H ndustan Steel Ltd. is or is not under the Governnent of
India. According to M. Chaudhuri who has argued the appea
on behalf of the appellant, the expression "under the
Gover nrent , occurring in Art. 102(1)(a) inplies sub-
ordination to Governnment. His argunment is that ordinarily
there are five tests of such subordination, nanmely, (1) whe-
ther Governnent nake-, the appointnent to the office;
(2) whether CGovernnent has the right to renove or dis-
318
mss the holder of office; (3) whether Governnent pays the
remuneration; (4) what are the functions which the hol der of
the office perforns and does he performthem for Government;
and (5) does Covernnment exercise any  control over the
performance of those functions: H s argunment further is
that the tests nust all co-exist and each nust show
subordination to -Governnment so that the fulfillnent of only
sonme of the tests is not enough to bring the holder of the
of fice under the Governnent. According to himall the tests
must be fulfilled before it can be said that the hol der of
the office is under the Government. His contention is that
the Election Tribunal and the H gh Court were in error in
hol ding that the appellant was a holder of office under the
CGovernment, because they m sconstrued the scope and effect
of the expression "under the Governnent" in Art.  102(1)(a)
of the Constitution. He has contended that tests (3), (4)
and (5) adverted to above are not fulfilled in the present
case. The appellant gets his rermuneration fromthe conpany
though fixed by Governnment; he perforns functions for/  the
conpany and he is controlled by the Conptroller and Auditor-
General who is different fromthe Governnent.
On behal f of the respondents it is argued that the tests are
not cumul ative in the sense contended for by the appellant,
and what has to be considered is the substance of the matter
which nmust be determned by a consideration of all the
factors present in a case, and whether stress will be laid
on one factor or the other will depend on the circunstances
of each particular case. According to the respondents, the
tests of appointment and dism ssal are inportant tests in
the present case, and in the matter of a conmpany which is a
100% Governnment conpany, the paynment of remuneration fixed
by Governnent, the performance of the functions for the
conpany and the exercise of control by the Conptroller and
Audi tor-Ceneral, |ooked at from the point of view of
substance and taken in conjunction wth the power of
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appoi ntnent and dism ssal, really bring the holder of the
of fice under the Governnent which appoints him

One point may be cleared up at this stage. On behalf of the
respondents no question has been raised that the Durgapur
Projects, Limted, or the Hi ndustan Steel, Lim -
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ted, is a departnent of Governnent or an enanation of
CGovernments question Wi ch was considered at sone length in
Nar ayanaswarny v. Krishnamurthi(1). Learned counsel for the
respondents has been content to argue before us on the basis
that the two conpani es havi ng been incorporated under the
I ndian Conpanies Act, 1956 are separate legal entities
distinct from Governnent. Even on that footing he has
contended that in view of the provisions of s. 619 and ot her
provisions of the Indian Conpanies Act, 1956, an auditor
appoi nted by the Central Government and liable to be renoved
fromoffice by the sane Government, is a holder of an office
of profit under the Governnent in respect of a conpany which
is really a hundred per cent Governnent conpany.

We think that this contention is correct. W agree with the
H gh Court that for holding an office of profit under the
Government, one need not be in the service of CGovernment and
there need be no relationship of master and servant between
them, The Constitution-itself nakes a distinction between
"the hol der of an office of profit under the Government’ and
"the hol der of a post’ or service under the Governnent’'; see
Arts. 309 and 314. The Constitution has also nade a
di stincti on between "the hol der of anoffice of profit under
the Governnent’ and ’'the holder of an office of profit
under a local or other authority subject tothe control of
Government’; see Art. 58(2) and 66(4). In Maulana Abdu

Shakur v. Ri khab Chand and anot her (1) the appellant was the
manager of a school run. by a conmittee of managenent  forned
under, the provisions of the Durgah Khwaja, Saheb Act, ' 1955.
He was appoi nted by the admi nistrator of the Durgah and was
paid Rs. 100 per nonth. The question arose whether he was
disqualified to be chosen as a nenber of Parlianment in view
of Art. 102(1)(a) of the Constitution. It was contended for
the respondent in that case that under ss. 5 and 9 of the
Durgah Khwaj a Saheb Act, 1955 the CGovernnent of India had
the power of, appointment and renoval of nmenbers of the
conmttee of nanagement as al so the power to appoint the
administrator in consultation with the committee; therefore
the appell ant was under the control and super-

(1) 1.L.R [1958] Mad-513.

(2) [1958] S.C.R 387
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vision of the Governnent and that therefore he was hol ding
an office of profit under the Governnent of India. Thi s

contention was repelled and this court pointed out the
di stincti on between 'the holder of an office of profit under
the Government’ and 'the hol der of an office of profit under
some other authority subject to the control of Governnent’.
M. Chaudhuri has contended before us that the decision is
in his favour. He has argued that the appellant in the
present case holds an office of profit under the Durgapur
Projects Ltd. and the Hindustan Steel Ltd. which are
i ncorporated under the Indian Conpanies Act; the fact that
the Conptroller and Auditor-General or even the Governnent
of India exercises some control does not nake the appell ant
any the less a holder of office under the two conmpanies. W
do not think that this Iine of argunent is correct. It has
to be noted that in Maulana Abdul Shakur’s case(2) the
appoi ntnent of the appellant in that case was not made by
the Governnent nor was he liable to be disnissed by the
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Gover nrent . The appoi ntnent was nmade by the adm nistrator
of a conmittee and he was liable to be dism ssed by the sane
body. In these circunstances this Court observed:

"No doubt the Committee of t he Dur gah
Endownent is to be appointed by the Governnent
of India but it is a body corporate wth
perpetual succession acting, within the four
corners of the Act. Merely because t he
Commttee or the nmenbers of the Commttee are
renovable by the Government of India or the
Conmittee can nake bye-laws prescribing the
duties and powers of its enployees cannot in
our opinion convert the servants of the
Conmittee into holders of office of profit
under the CGovernnent of India. The appellant
is neither ~-appointed by the Government of
India noris renovable by the Government of
India nor is he paid out of the revenues of
I ndia. The power of the Government to appoint
a person to an-office of profit or to continue
himin that office 'or revoke his appointnent
at their discretion and paynent from out of
CGovernment revenues are important factors in
det er m ni ng whet her that person is holding an
office of profit under the Governnent though
pay-

[1958] S.C. R 387.
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ment from a source other than Government revenue is not

always a decisive factor. But the appointnment of the

appel | ant does not cone within this test.
"It is clear fromthe aforesaid observations
that in Mulana Abdul Shakur's case(1l) the
factors which were held tobe ,,decisive were
(a) the power of the Governnent to appoint a
person to an office of profit or to continue
himin that ,office/or revoke his appointnent
at their discretion, and (b) payrment from out
of CGovernnent revenues, though it was pointed
out that paynent froma source other than
Covernment revenues was not always a decisive
factor. In the case before us the appoi ntnent
of the appellant :as also his continuance in
office rests solely with the Governnent — of

India in respect of the two - conpanies. H s
remuneration is also fixed by CGovernnent. We
assune for the purpose of this appeal, that

the two conpanies are statutory bodi es
di stinct from Government but we must renmenber
at the sane tinme that they are Governnent com

panies wthin the meaning of the I ndi an
Conpani es Act, 1956 and 1000% of the  'shares
are held by the Governnent. We rmust  al so

renmenber that in the performance of hi s
functions the appellant is controlled by the
Conptroller and Auditor-CGeneral who hinself is
undoubtedly holder -of an office of profit
under the Governnent, though there are
safeguards in the Constitution as to his
tenure of office -and renovability therefrom
Under Art. 148 of the Constitution t he
Conptroller and Auditor-General of India is
appointed by the President and he can be
renoved fromoffice in |ike nmanner and on the
i ke grounds as a judge ,of the Supreme Court.
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The sal ary and ot her conditions of service of
the Conptroller and Auditor-General shall be
such as may be determ ned by Parlianent by |aw
and until they are so deternined shall be as
specified in the Second Schedule to t he
Consti tution. Under cl. (4) of Art.
148 the
Conptroller and Audi t or - Gener al is not
eligible for further office either under the
Governnent of India or under the CGovernnment of
any ’'State after he has ceased to hold his
office. d. (5) of the said Article |ays down
t hat subject to the provisions of the
"Constitution and of any law nade by
Parliament, the adnministrative powers of the
Conptroll er and Auditor-
(1)[1958] S.C.R 387.
322
General shall be such as nmay be prescribed by rules nmade by
the President after consultation with the Conptroller and
Audi t or - Gener al . Under Art. 149 of the Constitution the
Conptroller and Auditor-General shall perform such duties
and exerci se such powers inrelation to the accounts of the
Union and of the States and of any other authority or body
as may be prescribed by or under any |aw nade by Parlianent
and, until provision in that behalf is 'so nmade, shal
perform such duties and exercise such powers-in relation to
the accounts of '‘the Union and of  the States as were
conferred on or exercisable by the Auditor General of India
i medi ately before the conmencenent of the Constitution in
relation to the accounts of the Dom nion of India and of the
Provi nces respectively. The reports of the Conptroller and
Auditor-General of India relating to the accounts of the
Uni on have to be submitted to the President and the ' reports
of the Conptroller and Auditor General relating to the
accounts of 2 State have to be submtted to the Governor
From the aforesaid provisions it appears to us that the
Conptroller and Auditor-General is hinself a holder of an
office of profit wunder the Government of India, being
appoi nted by the President and his administrative powers arc
such as may be prescribed by rules made by the President,
subj ect to the provisions of the Constitution and of any |aw
nmade by Parlianent. Therefore if we | ook at the matter from
the point of view of substance rather than of form it
appears to us that the appellant as the holder of an office
of profit in the two Government conpanies, the Durgapur
Projects Ltd. and the Hindustan Steel Ltd., is really under
the Governnment of India; he is appointed by the Governnent
of India, lie is renovable fromoffice by the Governnment of
India; he perfornms functions for two Governnent conpanies
under the control of the Conptroller and Auditor-General who

hi nsel f is appoi nt ed by the Pr esi dent and . whose
admi ni strative powers may be controlled by rules nade by the
Presi dent.

In Ramappa v. Sangappa(l) the question arose as to whether
the holder of a village office who has a hereditary right to
it is disqualified under Art. 191 of the Constitution
which is the counterpart of Art. 102, in the matter
(1) [1959]1 S.C R 1167.
323
of nmenbership of the State Legislature. It was observed
t her ei n:
"The CGovernnent nakes the appointnment to the
office though it may be that it has under the
statute no option but to appoint the heir to
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the office if he has fulfilled the statutory
requirenents. The office is, therefore, held
by reason of the appointnment by the Governnent
and not sinply because of a hereditary right
to it. The fact that the Governnent cannot
refuse to nake the appoi ntnent does not alter
the situation."
There again the decisive test was held to be the test of
appointnent. In view of these decisions we cannot accede to
the subm ssion of M. Chaudhury that the several factors
which enter into the determination of this question-the
appointing authority, the authority vested with power to
term nate the appointment, the authority which determ nes
the remuneration, the source fromwhich the remuneration is
paid, and the authority vested with power to control the
manner in which the duties of the office are discharged and
to give directions-in that behalf-nust all co-exist and each
must show subordination to Governnent and that it rnust
necessarily followthat if one of the elements is, absent,
the test 'of ‘a person hol di ng-an office under the Governnent,
Central or State, is not satisfied. The cases we have
referred to specifically point out that the circunstance
that the source fromwhich the renuneration is paid is not
frompublic revenue is a neutral factor-not decisive of the
guesti on. As we have said earlier whether stress wll be
| aid on one factor or the other will depend on the facts of
each case. However, we have no hesitation in saying that
where the several elenents, the power to appoint, the power
to dismiss, the power to control and give directions as to
the manner in which the duties of the office are to be
performed, and the power to determ ne the -question of

remuneration are all present in a given case, ‘then the
of ficer in question holds the office under the authority so
enmpower ed.

For the reasons given above we have cone to the conclusion
that the Election Tribunal and the H gh Court were right in
conming to the' conclusion that the appellant as an/ auditor
"of the two Governnent conpanies’ held an
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office of profit under the Government of India wthin the
meaning of Art. 102(1)(a) of the Constitution. As such _he
was disqualified for being chosen as, and for being, a
nmenber of either House of Parlianent. It is unnecessary to
consi der the further question whether he was a hol der of ~ an
office of profit either under the Government of India or the
CGovernment of West Bengal by reason of being an auditor for
the Life Insurance Corporation of India or a Director of the
West Bengal Financial Corporation

The appeal accordingly fails and is dismssed with costs.
Appeal dism ssed




