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ACT:

Crimnal Trial-Mirder-Eye witnesses relatives of the Victim
Evidence of interested and hostile w tnesses-Necessity of
corroboration-Exercise of powers of the court under s. 540
of the Code of Criminal Procedure-Indian Penal Code (Act XLV
of 1860) s. 302-Code of Crininal Procedure, 1898 (Act 5 of
1898), ss. 172, 540.

HEADNOTE

The appellants alongwith their brother Ratti Ram were
alleged to have committed the nurder of Inder Singh by
inflicting serious injuries with lathi and gandasa. The
prosecution case was that while he was being assaulted, | nder
Singh raised an alarm upon which his brother Dalip Singh
(P.W2), his wife Dharam Devi (P.W4) and his son Shansher
Singh (P.W3) rushed to the scene of the offence but out” of
fear they had not the courage to go to the rescue of the
victim After

(1) (1911) 16 a W N, 327
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the assailants left the place, they went near himand found
himdead. An information was | odged and after investigation
the appellants alongwith their brother were put. on tria
before the Sessions Judge for an offence under s. 302 read
with s. 34 of the Indian Penal Code, as a result “of ' which
Ratti Ramwas acquitted and the appellants were convicted
and sentenced to inprisonnent for life. On appeal, the Hi gh
Court confirmed the conviction and sentence passed against
the appellants. The State appeal challenging the acquitta
of Ratti Ramwas al so dism ssed. On appeal by special |eave
the appellants contended that in law the evidence of
i nterested and hostile wi tnesses cannot be accepted w thout
corroboration and, therefore, the Hgh Court erred in
accepting the evidence of the three eyew t nesses.

Held that on principle it is difficult to accept the plea
that if a witness is shown to be a relative of the deceased
and it is also shown that he shared the hostility of the
victim towards the assailant his evidence can never be
accepted unless it is corroborated on material particulars.
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It would be inpossible to hold that such witnesses are no
better than acconplices and that their evidence, as a nmatter
of law, nust receive corroboration before it is accepted
That is not to say that the evidence of such wtnesses
should be accepted lightheartedly w thout very close and
careful exam nation.
If the offence has taken place, as in the present case, in
front of the house of the victim the fact that on hearing
his shouts, his relations rushed out of the house cannot be
ruled out as being inprobable, and so, the presence of the
three eye-witnesses cannot be properly characterised as
unli kel y.
Rameshwar v. The State of Rajasthan, [1952] S.C R 377
Lachman Singh v. The State, [1952] S.C.R 839, Karnail Singh
v. The. State of Punjab, [1954] S.C.R 904 and Vai kuntam
Chandrappa v. The State of ‘Andhra Pradesh, A l.R 1960 S.C
1340, held inapplicable.
Held further, that the powers of the court under s. 540 can
and ought 'to be exercised in the interests of justice when-
ever the court feels that the interests of justice so
require, —but ~that does not nmean that the failure of the
court to have exercised its powers under s. 540 has
introduced a serious infirmty in the trial itself.
In the present case, there is no justification for the
assunption that any eye-w tness has been kept back fromthe
399
court, and so, the case cannot be sent back on the
hypot hetical ground that the scrutiny of the police diary
may disclose the presence of an independent = eye w tness.
The appeal therefore, nust be di sm ssed.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTION : Crim nal Appeal No. 27 of
1962.

Appeal by special |eave fromthe (judgnent and order dated
August 24, 1961 of the Punjab Hi gh Court in Crimnal Appea

No. 146 of 1961.

T.R Bhasin, for the appellants.

CGopal Singh and P.D. Menon, for the respondent.

1963. April 25. The judgnent of the Court was delivered by
GAJ ENDRAGADKAR. J.-The three appellants, Darya Si ngh

Rasal a and Pehl ada, along with their brother Ratti Ram were
tried by the- |earned Sessions judge, Patiala, under section
302 read with s. 34 of the Indian Penal Code for having
conmitted the rmurder of Inder Singh in the village of Petwar
in the early hours of the norning of June 2, [ 1960. The
| ear ned Sessions Judge acquitted Ratti Ram because he /held
that the case against himhad not been proved beyond a
reasonabl e doubt . He, however, convicted the | three
appel l ants and sentenced themto inprisonment for | life.
Thi s order of conviction and sentence was chal |l enged by the
appel l ants by preferring an appeal before the Punjab  Hi gh
Court. The High Court agreed with the conclusion of the
| earned trial judge and di snmissed the appeal. The acquitta

of Ratti Ramwas challenged by the State but the State's
appeal was dismssed and Ratti Ramis acquittal was
confirmed. The appellants have cone to this Court by
speci al | eave and on their behalf, M. Bhasin has contended
that the Hi gh Court was in error in confirmng the order of
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conviction and sentence passed against the 3 appellants by
the trial judge.

The facts leading to the prosecution of the appellants lie
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within a very narrow conpass. It appears that on June 2,
1960, before sun-rise the victimlnder Singh was returning
towards his house after relieving hinmself of the «call of
nat ure. When he came near the Baithak of Krishan Lal Jat,
he was suddenly attacked by the three appellants. Darya
Singh had -a lathi and Rasala and Pehl ada had a gandasa
each. The prosecution had alleged that Ratti Ram had al so
joined in that act. Al the assailants inflicted serious
injuries on Inder Singh as a result of which he died. Wile
he was being assaulted, Inder Singh raised an alarm in
consequence of which his brother Dalip Singh, his wfe
Dharam Devi and his son Shansher Singh rushed to the scene
of the offence. They, however, had not the courage to go to
the rescue of the victim because they were afraid that they
woul d thensel ves be assaulted. At the tine of the assault,
Darya Singh fired shots-inthe air to frighten people.
After the assailants |eft the scene of the offence, Dalip
Si ngh, Dharam Devi and Shansher 'Si ngh went near the victim
but found that he was dead. First Information Report about
this occurrence was then sent and that set the investigation
into notion, as a result of which the three appellants and
their brother Ratti Ram were-arrested and put up for tria
for of fence under section 302/34 1. P. C

The case of the prosecution rests on the evidence of three
eye-wi tnesses, Dalip Sing (P. W 2), Shansher Singh (P. W
3) who is a student of the Engi neering  College, Ludhiana,
and, Dharam Devi (P. W 4). These three witnesses gave a
consi stent account of the attack on I'nder Singh which they
wi tnessed in front of ‘their house and stated how each one of
the three appellants took part-in the assault.
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Mra Singh (P.W5) who is Lanbardar of the village ' reached
the scene of the offence, after “the wvictim had been
murdered. When he reached the scene of the offence, he was
told by Shansher Singh about the assault and was al so 'given
the Danmes of the assailants. The learned trial |judge
believed the three eye-w tnesses, but was not inclined to
act upon the evidence of Hira Singh. The H gh Court has
bel i eved the three eye-witnesses as well as the evidence of
Hra Singh. The Hi gh Court thought that the failure of
Dalip Singh to refer to the arrival of Hra Singh in the
first information report did not introduce any infirmty in
the evidence of Hra Singh hinself, and it has observed that
Hira Singh's presence on the scene soon after the occurrence
is established by the fact that he has signed the inquest
report which was prepared by the Assistant Sublnspector
Gur bux Singh on reaching the scene of the of fence at about 9
A. M In considering the evidence of these wtnesses, the
Hi gh Court took into account the fact t hat sone
i nconsi stenci es were brought to its notice, but it held that
they did not constitute any serious infirmty in the
evidence at all. It is true that the prosecution had also
relied upon the evidence of certain recoveries made by the
i nvestigating officer, but neither the Sessions judge nor
the High Court has attached any inmportance to the said
recoveries or the disclosure statenents preceding them
Since the H gh Court took the viewthat the oral evidence
adduced by the prosecution established the guilt of the
appel | ants beyond a reasonabl e doubt, it has confirned their
conviction wunder s. 302134 and the sentence of life
i mprisonnent inposed on themby the trial Court.

It appears that the murder of Inder Singh was an act of
repraisal on the part of the appellants, because it is not
deni ed that Dewan Singh- -another brother of the appellants,
had been killed in April, 1957, and Dhup Singh,, the step-
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Singh had been found guilty of the said nurder. The
sentence of life inprisonnent inposed on himby the Tria
Court had been confirned by the H gh Court on January 14,
1959, but on the recommendati on made by the Hi gh Court, the
said sentence had been commuted to five years by the State
CGover nrent . There is evidence to show that |Inder Singh
noved the State Governnment of Punjab for the rel ease of Dhup
Singh on two nonths’ parole, and this he did by an
application on April 5,,1960. It appears that this
application had been subsequently rejected by the State
Government on July 15, 1960; but on June 2, 1960 when | nder
Singh was assaulted, the said application was pending and
the appellants were, indignant that |Inder Singh should have
noved the State Government for the release of his step-
brot her Dhup Singh. That, according to the prosecution, is
the notive for the conmm ssion of the offence. Both the
Courts | bel owhave agreed that this notive nmust have led to
the commi'ssion of the of fence.
M. Bhasin contends that the H gh Court was in error in
accepting the evidence of the three eyew tnesses, because
the said evidence has been given by wi tnesses, who are near
rel atives of Inder Singh-and who shared Inder Singh's enmty
against the appellants. In such a case, the H gh Court
could not have acted upon the said interested and hostile
evi dence w thout corroboration. M. Bhasin realised that if
he were to contend that the H gh Court should not have
accepted the said evidence on the nmerits, that would be a
matter of appreciation of oral evidence and the concl usion
of the Hi gh Court based on the appreciation of oral evidence
cannot ordinarily be challenged in an appeal under Art. 136.
He, therefore, put his case higher and contended that in | aw
the evidence of interested and hostile witnesses cannot be
accepted without corroboration, and he suggests that sone of
the decisions of this Court |end support to his argunent.
403
There can be no doubt that in a nurder case when evidence is
given by near relatives of the victimand the nurder is
alleged to have been committed by the eneny of the fanmly,
crimnal Courts rnust exam ne the evidence of the -interested
wi tnesses, like the relatives of the victim very carefully.
But a person may be interested in the victim being his
relation or otherw se, and may not necessarily be hostile to
the accused. |In that case, the fact that the witness was
related to the victimor was his friend, may not necessarily
introduce any infirmty in his evidence. But ~where the
witness is a close relation of the victimandis shown to
share the victimis hostility to his assailant, t hat
naturally mmkes it necessary for the crinmnal Court to
exam ne the evidence given by such witness very “carefully
and scrutinise all the infirmties in that evidence before
deciding to act upon it. 1In dealing with such evidence
Courts naturally begin with the enquiry as to whether the
said wi tnesses were chancew tnesses or whether they were
really present on the scene of the offence. |If the offence
has taken place as in the present case, in front of the
house of the victim the fact that on hearing his shouts;
his relations rushed out of the house cannot be ruled out as
being inprobable, and so, the presence of the three eye-
Wi t nesses cannot be properly characterised as unlikely. | f
the crimnal Court is satisfied that the witness who is
related to the victimwas not a chance-witness, then his
evidence has to be exanined fromthe point of view of
probabilities and the account given by himas to the assault
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has to be carefully scrutinised. 1In doing so, it nmay be
rel evant to renenber that though the witness is hostile to
the assailant, it is not likely that he would deliberately
omit to nane the real assailant and substitute in his place
the name of eneny of the family out of malice. The desire
to punish the victimwould be so powerful in his mnd that
he would unhesitatingly nane the real assailant and would
not think of

404
substituting in his place the eneny of the famly though he
was not concerned with the assault. It is not inprobable

that in giving evidence, such a witness may nane the rea

assail ant and may add ot her persons out of nalice and enmty
and that 1is a factor which has to be borne in mnd in
appreciating the evidence of interested witnesses. On
principle, however, it is difficult to accept the plea that
if awitness is shown to be a relative of the deceased and
it is also showm that he shared the hostility of the wvictim
towards the assailant, his evidence can never be accepted
unless it i's corroborated on material particulars. W do
not think it would be possible to hold that such wi tnesses
are no better than acconplices and that their evidence, as a
matter of law, rnust receive corroboration before it s
accept ed. That is not to say that the  evidence of such
wi t nesses should /'be accepted lightheartedly wi thout very
cl ose and careful exami nation, and so, we cannot accept M.
Bhasin’s argument that the Hi gh Court conmittee an error of
law in accepting the evidence of the three eye-wtnesses
Wi t hout corroboration.

It now remains to consider M. Bhasin s contention that sone
of the decisions of this Court support the proposition that
as a matter of |aw, corroboration nust be avail able before
interested evidence of the relatives of the victim can be
accepted. The first decision on which M Bhasin has relied
is the case of Rameshwar v. The State of Rajasthan (1). In
that case, the accused was charged with having commtted an
of fence under s.376 |.P.C. and the point which was raised
for the decision of this Court. was in regard to the
appreciation of the evidence of a prosecutrix in a -sex

of fence. In that connection, this Court held that though a
worman who has been raped is not an acconplices her  evidence
has been treated by the Courts on somewhat —simlar |ines,

and tile rule which

(1) [1952] sC R 377.
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requires corroboration of such evidence save in exceptiona

ci rcunst ances, has now hardened into law. It s obvious
that this decision can have no application to the facts in
the present case. It is well settled that in cases of rape,
prudence require, that evidence given by the prosecutrix
shoul d be corroborated, though even in these cases, it would
be open to a Court of law to act upon the evidence of the
prosecutrix if her evidence appears to the Court to be
conpl etely satisfactory and there are att endi ng
circunstances which nmake it safe for the Court to act upon
that evidence w thout corroboration. But cases of rape
cannot, in the context, be conpared to cases of nurder, and
so, no assistance can be legitimtely drawn by M. Bhasin
fromthis decision in contending that in a nmurder case, if a
relative of the victimgives evidence, his evidence cannot,
in law, be acted upon unless it is corroborated.

The next decision to which M. Bhasin has referred is the
decision of this Court in Lachman Singh v. The State (1).
It appears that in that case, the H gh Court had taken the
view that "in all the circunstances it would be proper not
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to rely upon the oral evidence inplicating particular
accused unless there is some circunstantial evidence to
support it", and the H gh Court proceeded to exanine the
evidence fromthis point of view, and upheld the conviction
of three persons who had come to this Court in appeal under
Art. 136. The contention of the appellants that their
conviction was not justified, however, failed a.-id their
appeal was disnissed. M. Bhasin suggests that in dealing
with the evidence, this Court had inpliedly approved of the
approach adopted by the High Court in appreciating the evi-
dence of interested testinony in a nurder trial. It cannot
be disputed that if the evidence given by interested
witnesses in a murder trial seems to suffer from some
infirmties, the Court would be justified in |ooking for
some corroborati on before accepting

(1) [1952] S.C. R 839,844
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the said evidence. Cases may arise where such interested
evidence 'may - be shown to have inplicated sone persons
wi thout  ‘any justification, or cases nmay arise where the
evi dence given by eye-wtnesses,  who are i nterested,
conflicts in material ~particulars, or nay appear to be
i mprobable; in all these cases, the Court would naturally be
justified in refusing to act upon such evidence w thout
corroboration. That is a precaution which is invariably
adopted by crimnal’ Courts in dealing with all direct
evi dence, and so, the fact that in the circunmstances of any
particul ar case, the Hi gh Court required some  corroboration
before acting upon direct evidence and this Court approved
of the said approach; does not l'end support-to the genera
proposition of law for which M. Bhasin contends that in al
cases where interested witnesses give evidence in.a nurder
trial, their evidence cannot be accepted as a matter of |aw
wi t hout corroboration.

In Karnail Singh v. The State of Punjab (1), the H gh Court
from whose deci sion an appeal was brought to this Court, had

adopt ed a simlar approach. Having regard to the
ci rcunst ances of the case, the Hgh Court had taken the view
that the evidence given by the sole witness Karnail Singh

could not be safely acted upon unless there was sone
corroboration, and in dealing with this approach, this Court
took the precaution of repeating what it had already stated
in the case of Lachman Singh (2), that the corroboration
that is required in such cases is not what would  be
necessary to support the evidence of an approver, but- what
woul d be sufficient to | end assurance to the evidence before
them and satisfy themthat the particular. persons were
really concerned in the murder of the deceased.

The same view has been expressed by this Court in the / case
of Vai kuntam Chandrappa v. The State of Andhra Pradesh/ (3).
Therefore, the broad and unqualified proposition for  which
M. Bhasin

(1) [1954] S.C.R 904. (2) [1952) S.C. R 839, 844.

(3) A | R 1960. S. C 1340
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contends is not supported by any of the decisions on which
he relied. W have no doubt that the rule of caution which
requires corroboration to evidence of interested w tnesses
cannot be treated as an inflexible principle which can be
mechinically applied to all cases, because in that event if
a nmurder is commtted in the house of the victim, it would
be difficult to convict the assailant, for in such a case
all the witnesses would be relatives of the victim That is
why in appreciating evidence of this kind, Courts have, no
doubt, to be careful but they cannot be bound by any
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inflexible rule |ike the one suggested by M. Bhasin.

M. Bhasin further argued that the nmurder having taken place
in alocality where a |arge nunber of citizens resided, it
was the duty of the prosecution to have exam ned i ndependent
persons staying in the locality to support its case against
the appellants and he suggested that iif the prosecution
failed to examne such witnesses, it was the duty of the
Court to have exercised its powers under s. 540 of the
Crimnal Procedure Code and to call such witnesses to give
evidence. M. Bhasin argues that under s. 172 of the Code,
it is conpetent to a Criminal Court to send for the police
di aries of a case under trial in such Court and if the Court
had seen the police diaries, it wuld have easily found
whet her -the statenents of any independent eye-wi tnesses had
been recorded or not If it found that some statements of
i ndependent eye-wi tnesses bad been recorded. it should have
called themin exercise of its powers under s. 540 of the
Code; since thi's has not been done, it has introduced an
infirmity in the trial, and this Court should set aside the
conviction ~of the appellants and send the case back with a
direction that the Magistrate shoul'd exercise his powers
under s. 540 as suggested by M. Bhasin. |In our opinion,
this argunment is entirely msconceived. It is well settled
that in a murder case, it is primarily for the prosecutor to
408

deci de which witnesses he should exam ne in order to wunfold
his story. It is obvious that a prosecutor nust act fairly
and honestly and nust never adopt the device of keeping back
fromthe Court eye-w tnesses only because their evidence is
likely to go against the prosecution case. The duty of the
prosecutor is to assist the Court in reaching ‘a proper
conclusion in regard to the case which i's brought before it
for trial. It is no doubt open to the prosecutor not to
exam ne w tnesses who, in his opinion, have not w tnessed
the incident, but, normally he ought to exam ne all the eye-
wi tnesses in support of his case. It may be that if a |arge
nunber of persons have witnessed the incident, it would be
open to the prosecutor to nmke a selection ‘of /those
witnesses, but the selection nust be nmade fairly and
honestly and not wth a view to_ suppress inconvenient
wi tnesses fromthe witness-box. |If at the trial it is shown
that persons who had witnessed the incident have been
deliberately kept back, the Court nay draw an inference
agai nst the prosecution and may, in a proper case, regard
the failure of the prosecutor to examine the said w tnesses
as constituting a serious infirmty in the proof ~of the
prosecution case. In such a case, if the ends of justice
require, the Court nmay even examne such witnesses by
exercising its powers under s. 540; but to say that in every
nmurder case, the Court nust scrutinise the. police diary and
nake a list of w tnesses whomthe prosecutor nust - exam ne
is wvirtually to suggest that the Court should itself take
the role of a prosecutor. The powers of the Court under s.
540 can and ought to be exercised in the interests  of
justice whenever the Court feels that the interests  of
justice so require, but that does not justify M. Bhasin's
contention that the failure of the Court to have exercised
its powers under s, 540 has introduced a serious infirmty
inthe trial itself.

In this connection, it is necessary to bear in mnd that
there is nothing on the record to show
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that any person in the locality who actually w tnessed the
i nci dent had been kept back. No such suggestion has been
made to the investigating officer and no other evidence has
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been brought by the defence in support of such a plea. It
is well-known that in villages where murders are committed
as a result of factions existing in the village or in
consequence of famly feuds, independent villagers arc
generally reluctant to give evidence because they are afraid
t hat giving evidence mght invite the wath of the

assail ants and m ght expose themto very serious risks. It
is quite true that it is the duty of a citizen to assist the
prosecution by gi vi ng evi dence and hel pi ng t he

administration of <crinmnal lawto bring the offender to
book, but it would be wholly unrealistic to suggest that if
the prosecution is not able to bring i ndependent w tnesses
to the Court because they are afraid to give evidence, that
itself should be treated as an infirmty in the prosecution
case so as to justify the defence contention that the
evidence actually adduced should be disbelieved on that
ground alone without exam ning its nerits. |In the present
case, Mwe see no justification for the assunption that any
eyewi tness has been kept back fromthe Court, and so, we
feel no hesitation in rejecting the argument that the case
should be sent back on the hypothetical ground that the
scrutiny of the police diary may di scl ose the presence of an
i ndependent eye-w t ness such an argunent is whol |'y
m sconcei ved and can be characterised as fantastic.

As we have already indicated, both the Courts below have
exam ned the evidence given by the eyewi tnesses and have
believed the said evidence. The ~High Court has also
believed the evidence of Hira Singh, the Lanbardar. The
story deposed to by these witnesses appears to be very
probable Tie and has been treated by the Courts . below as
consistent and cogent.  In such circunstances, it is not
open to the appellants to contend that this Court should
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reappreciate the said evidence and decide whether the view
taken by the Hi gh Court is right or not. |In our opinion,
the conviction of the appellants rests on the appreciation
of oral evidence and no case has been made out /for our
interference under Art. 136 of the Constitution

The result is, the appeal fails and is dism ssed.




