I N THE SUPREME COURT OF I NDI A
CRI M NAL APPELLATE JURI SDI CTl ON

CRIM NAL APPEAL NO_ 1035 OF 2005

MOTI LAL & ORS. ... APPELLANTS
VERSUS
STATE OF U. P. ... RESPONDENT

JUDGMENT

B. SUDERSHAN REDDY, J.

Thi s appeal by special |eave is directed against the
Judgnent and Order dated 14th July, 2003 passed by the
H gh Court of Judicature at Allahabad in Crim nal Appeal
No. 2405 of 2002 by which the conviction of the
appel | ants under Sections 148, 302 read with Section 149,
Section 307 read with Section 149, Sections 452 and 427
of the Indian Penal Code (I1PC) recorded by the Sessions
Court in Sessions Trial No. 184 of 1995 is upheld except
in case of appellant Sharda Singh whose conviction
recorded under Section 148, IPC is altered to one under
Section 147, |1PC whereas punishnment of death sentence
i nposed on the appellants WMti Lal, Surendra Singh,
Virendra Singh, Amar Singh and Dhunnan Singh is reduced
to one of rigorous inprisonment for |ife but other

puni shmrents inposed on all the appellants for conm ssion



of offences punishable under Sections 302 read wth

Section 149, Section 307 read with Section 149, Sections

452 and 427 are uphel d.

2. The facts leading to the present appeal are that on the
night intervening 24th/ 25th June, 1994 at about 1.45
a.m, one Mtilal, Surendra Singh, Virendra Singh,
Sharda Singh, Myadi @Ram M yadi Singh, Dhunnan Singh
Amar Singh (all are appellants herein) along with Ani
Singh (not approached this Court) and Thagai Singh
(died during trial) armed with deadly weapons entered
the house of one Sita Ram Singh and attacked him and
other fam |y nenbers, resulting instantaneous death of
Sita Ram Singh and his two sons nanely Surinder Singh
and Jai Govind and also injuries to the other famly
menbers of Sita Ram Singh. The assailants had al so set
fire to a notorcycle parked in the house of the
deceased Sita Ram Singh. In the attack, the appellants
used country nade pistols (katta), gun, bonb, iron rod
(ramma), pharsa fitted lathi etc. The cause of attack
Is due to rivalry between the famly of deceased Sita
Ram Si ngh and the attacking party over a piece of farm
| and in respect of which sonme cases were pending in the
CGvil Courts.

3. Snt. Manju Singh (PW) is the wife of the deceased Sita
Ram Si ngh who al so sustained the injuries in the said

attack. She is the informant who rushed to the police



station Hata on the sane night and got prepared report
(Ex. Ka-1) based on which the First Information Report
(Ex. Ka-43) was issued at about 2.40 am for the
of fences puni shabl e under Sections 147, 148, 149, 302,
307 and 427, |IPC against nine persons including the
appel | ants herein.

. The injured were imrediately sent to Primary Health
Center, Hata where they were nedically exam ned by
Dr. Ghan Shyam Singh (PWB) between 5.30 and 6.30 a.m
M. Umesh Chandra Msra, Investigating Oficer (PW)
visited the place of occurrence and found the dead
bodies of Sita Ram Singh, Surendra Singh and Jai
Govind. He seized the remmants of the burnt notorcycle
(Ext. Ka-37), the blood stained ramma (iron rod with an
edge on one end), enpty cartridges, wads and pellets
from the spot (Ext. Ka-34 and Ka-35) and prepared a
site map, recorded statenents of the injured and others
who were found to be conversant with the incident,
made inquest report (Ext. Ka-13, Ka-14 and Ka-15) and
sent the dead bodies for post-nortem On the sane day,
he arrested Sharda Singh, Anil Singh, Virendra Singh,
Thagai Singh (died during trial) and Surendra Singh and
al so recovered one |icensed gun (Ext. Ka-38) from the
house of one Toofani Singh who was found nurdered
before half an hour of the present occurrence. Dr. K

Singh (PW) conducted post-nortem on 26th June, 1994,



found ante nortem injuries on the persons of deceased
and opined the cause of death as *“shock and
haenorrhage”. The post-nortem reports are Exts. Ka-2
Ka-3 and Ka-4. The Doctor’s opinion and the details of
ante nortem injuries on the persons of the deceased
need not be referred in detail as they have been
noticed by the Courts below On  conpletion of
I nvestigation, the I.0O submtted charge-sheet against
Motilal, Surendra Singh, Virendra Singh, Dhunnan Singh,
M yadi Singh and Anil Singh for comm ssion of offences
puni shabl e under Sections 148, 302 and 307 read
with 149, 452 and 427 |1PC whereas Sharda Singh, Amar
Si ngh and Thagai Si ngh were charged with the
of fences puni shable wunder Sections 147, 302 and 307

read with Section 149, 452 and 427, |PC.

. Cogni zance of the offences was taken by the Mgistrate

who commtted the case to the Court of Sessions vide
Sessions Trial No. 184 of 1995. The appellants pl eaded
not guilty and preferred trial. The | earned Sessions
Judge, wupon appreciation of evidence and nmateria
avai l able on record, found that the prosecution has
successfully established its case and accordi ngly found
the appellants guilty of various offences and sentenced
t hem vi de judgnent dated 11t June, 2002. The details of

the conviction and sentence awarded are as under:

Name of [Appellan| Provisions under | Sent ence




t he whi ch convi ct ed Awar ded
accused
Moti Lal Section 302 read|Death Penalty and a
with Section 149, |fine of Rs.10,000/-
| PC in default, S. 1. for
3 years.
Section 307 read|R 1. for 7 years and
with Section 149, |fine of Rs.2,000/-,
| PC in default S.I. for
1 year.
Section 452, IPC R1. for 1 year and
fine of Rs.500/- in
default, S.1. for 3
nont hs
Section 427, 1PC R1. for 1 year and
fine of Rs.500/-, in
default, S.I. for 3
nont hs
Section 148, |IPC R1. for 1 year
Sur endra Same as shown Sanme as shown agai nst
Si ngh agai nst Appel | ant Appel I ant No. 1
No. 1
Vi rendra Sanme as shown Sanme as shown agai nst
Si ngh agai nst Appel | ant Appel  ant No. 1
No. 1
Amar Si ngh Sanme as shown Sane as shown agai nst
agai nst Appel | ant Appel  ant No. 1
No. 1
Dunnan Sanme as shown Sanme as shown agai nst
Si ngh agai nst Appel | ant Appel I ant No. 1

No. 1




Shar da Section 302 read Life inprisonnment and
Si ngh wi th Section 149, fine of Rs.10,000/-,
| PC in default, S. 1. for
3 years.
Section 307 read R1. for 7 years and
wi th Section 149, fine of Rs.2, 000/-,
| PC in default, S. 1. for
1 year.
Section 452 RI. for 1 year and
fine of Rs.500/-, in
default, S.I. for 3
nont hs.
Section 427, |PC RI. for 1 year and
fine of Rs.500/-, in
default, S.I. for 3
nont hs.
Section 148, | PC R1. for 1 year
M yadi Sanme as shown Sanme as shown agai nst
Si ngh agai nst Appel | ant Appel I ant No. 5

No. 5

6. The | earned Sessions Judge ordered the sentence to run

concurrently and further
H gh Court
requi red under

Pr ocedur e.

confirmati on of

referred

the matter to the

death penalty as is

Section 366 of the Code of Crim nal

the convicts jointly preferred Crim nal
Appeal No. 2405 of 2002 before the H gh Court of
Judi cature at Allahabad challenging their conviction
under different provisions of |I.P.C. and inposition of
sent ences.

. The H gh Court, by the inpugned judgnent dated 14th
July, 2003, while rejecting the reference nmade by the
| earned Sessions Judge for confirmation of death
penalty, awarded life sentence to the appellants Moti

Lal, Surendra Singh, Virendra Singh, Amar Singh and



Dhunnan Singh for the offence commtted under Section
302 read with Section 149, [IPC and maintained their
conviction recorded wunder Sections 307 read wth
Section 149, Sections 452, 427 and 147, |IPC and
sentences inposed by Sessions Court. The Hi gh Court
al so confirmed conviction of Sharda Singh, Myadi Singh
and Anil Singh under Section 302 read with Section 149,
Section 307 read with Section 149, Sections 452, 427
and 148, |1PC and sentences inposed for conmm ssion of
those offences. The Hgh Court further altered
convi ction of appellant Sharda Singh under Section 148,
| PC to one under Section 147, |IPC while maintaining the
sentence. Aggrieved by the judgnent of the Hi gh Court,
the appellants preferred the present appeal.

. W have heard I|earned counsel appearing for the
appellants as well as the State and considered the
record of the case.

. The prosecution, in support of its case, mainly relied
upon the evidence of Snt. Manju Singh (PW) and Snt.
Kaushal ya Devi (PWs). Be it noted that Snt. Manju Singh
sustained (1) two round |acerated wound of 0.5 c.m
Radi us each present in an area of 1 ¢c.m on front of
right thigh, 18 c¢c.m above right knee joint bone.
Bl eeding was present; and (2) two round |acerated
wounds of 0.5 c¢c.m radius each present at a distance of

4 c.m from each other in right groin, 10 c.m above



infjury No.l1l. Bleeding with clotted blood was found
present. It was found that injuries were caused by
firearm sinple in nature and were fresh in duration.
She is the crucial witness and the entire case nmainly
centres around her evidence. She, in clear and
categorical ternms, stated that her husband Sita Ram
Singh and two sons Surendra Singh and Jai Govind were
murdered. On the fateful day, they were sleeping in the
house in the Chhappar of Dalan. The appellants Ram
Myadi, Amar Singh, Mti Lal, Surendra Singh, Virendra
Si ngh, Dhunnan Singh, Sharda Singh along wth Anil
Singh and Thagai Singh (since died during trial) barged
into her house. Anil Singh was holding gun, Sharda
Si ngh was having |athi, Myadi was having bonb and Moti
Lal was holding katta (country nade pistol). Surendra
Singh and Virendra Singh were also having kattas. Amar
Singh was having pharsa fitted with lathi. Anil Singh
and Virender Singh were sons of Sharda Singh. Dhunnan
Singh was arned with ramma. At the relevant tine, the
lights were on in the house. Snt. Kaushal ya Devi (PW)
was al so sleeping inside the house. I|nmediately upon
entering into the house, the appellants started abusing
the inmates and indulged in attack during which she
al so sustained injuries on her body. The appellants hit
her husband and two sons with the weapons in their

hands. It is in her evidence that her husband and two



sons died on the spot due to the injuries inflicted
upon them by the appellants. She also stated that
anongst others, Snt. Kaushalya Devi (PW) had also
wi tnessed the occurrence. She also deposed that the
appel lants set fire to the notor cycle that was parked
in the house. Upon hearing the sounds of bonb, guns and
shrieks nei ghbours canme to the spot and w tnessed the
occurrence. That immediately after the occurrence, she
went to police station, Hata and got prepared report
(Ext. Ka-1) from one Dwarika Tiwari, resident of Hata
and | odged report at police station. The appellants
were in inimcal ternms with Bichari Singh Vakil who
bel onged to her famly and there was a litigation
pending between them in respect of a piece of farm
land. It is also in her evidence that few mnutes
before the incident, one Toofani Singh was nurdered.
She explained that the other wtnesses Snt. Vijai
Laxm , Snt. Bela Devi, Ram Lachhan Singh and Ram Bil as
were won over by the appellants. Though this wtness
was subjected to intense cross-exam nation, nothing
coul d be brought on record to inpeach her credibility.
During her cross-exani nation, mnor discrepancies with
reference to her earlier statenment recorded under
Section 161, Cr.P.C. were brought on record which are
trivial in nature and the Courts below rightly ignored

them She herself was injured in the incident,



10

therefore, her presence at the tine and place of

I nci dent can hardly be doubted. _

10. Snt. Kaushal ya Devi (PWs), wife of Bichari Singh Vaki

11.

corroborated the statement of Snt. Manju Singh (PW).
She stated that she was sl eeping inside her house and
woke up upon hearing the sounds of bonb blast. She
heard the appellants shouting that the deceased killed
Toofani singh and therefore, no one in his famly
shoul d be spared of their life. It nmay not be necessary
to repeat and recapitul ate what has been stated by her
except to notice that she broadly corroborated the
statenent of PWs. It is in her evidence that her
sister-in-law-Sm. Manju Singh (PW) went to police
station, Hata to lodge report to police. She also
stated that there was enmty regarding a piece of farm
| and between her husband Bichari Singh and Toof ani
Singh and it so happened that Toofani Singh was
murdered in the sanme night. Her evidence is fully
corroborated by the testinony of PW and as well as the
ot her evi dence avail abl e on record.

Be it noted, the appellants have not disputed the date
and place of occurrence. According to the prosecution,
the incident took place on the intervening night of
24th/ 25th  June, 1994 at about 1.45 a.m The report of
occurrence was lodged at 2.40 a.m on the sane

I ntervening night. The police station is at a distance
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of about five kilometres. It is in the evidence of Snt.
Manju Singh (PW) that she went to police station on a
cycle of an unknown person. The fact remains that she
and other injured persons were exam ned between 5.30
and 6.30 a.m on 25t June, 1994. Dr. Ghanshyam Singh
(PW8) who examined the injured persons, in clear and
categorical terns, stated that the injuries could have
been caused at 1.45 am in the same night. In the
circunstances there is nothing on record to disbelieve
her evi dence.

12.1n this appeal, Shri Nagendra Rai, |earned senior
counsel appearing on behal f of the appellants
strenuously contended before us that the appellants
have been falsely inplicated due to enmty between the
parties. According to him the first information report
was not lodged at 2.40 a.m as alleged by the
prosecution but it was |odged during day tine after due
deliberations to falsely inplicate the appellants. The
contention was that no crinme nunmber was nentioned in
the injury report as well as inquest and it is clearly
apparent even to a naked <eye that there was
interpolation in the first information report as
regards the timng which makes claim of Snt. Mnju
Singh highly unbelievable that in that atnosphere, she
went to the police station on the bicycle of an unknown

person and | odged the first information report. Another
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aspect highlighted by the |earned counsel was that
Dwari ka Tiwari who is stated to be the scribe of the
report was not exam ned. These factors according to the
| ear ned senior counsel cast a shadow and doubt on the
prosecution story.

13.Both the Courts below found that there is sone
overwiting in the original report (Ka-1) and Chick FIR
(Ka-43) as regards the timng. Initially, it was
witten as 1.30 a.m in the night and subsequently sone
re-witing was made and time of occurrence was shown as
1.45 a.m There is no dispute that Toofani Singh was
murdered at about 1.30 a.m in the sanme night and the
present incident admttedly has taken place subsequent
to the murder of Toofani Singh. It is thus clear that
the occurrence had taken place after 1.30 a.m
Adm ttedly, the nurder of Toofani Singh and occurrence
In the present case had taken place one after the other
in that sequence at different places. It is not in
di spute that the houses of Toofani Singh and deceased
Sita Ram Singh are not adjacent to each other. In the
ci rcunstances, there cannot be any doubt whatsoever
that the incident had taken place at about 1.45 a.m
after the nmurder of Toofani Singh at about 1.30 a.m As
rightly observed by the Courts below, the police in
some confusion, initially treated the present case as

the cross case of Crinme No. 151 of 1994 concerning the
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nmurder of Toofani Singh and accordingly registered the
case as Crime No. 151A of 1994. It is evident fromthe
evidence of Unesh Chandra Msra, the Investigating
Oficer (PW) that it was a mstake on their part to
register the present case as a cross case. Having
regard to the facts and circunstances of the case, the
corrections, if any, nade by the Investigating Oficer
or the Station House O ficer, as the case nmay be, in
the first information report do not have any vita
bearing on the case of the prosecution. On that score
| odging of the first information report itself cannot
be doubted. Once it is conceded that the occurrence had
taken place after the nurder of Toofani Singh at about
1.30 a.m on the same intervening night, t he
overwiting in first information report, if any, itself
has no material bearing on the prosecution’ s case.
14. An analysis of the sequence of events apparent from
the record would reveal that admttedly there was
enmty between the appellants and Bichari Singh Vakil
who is none other than the elder brother of deceased
Sita Ram Singh with regard to sone |anded property.
Toof ani Singh, who is none other than the real brother
of appellant Sharda Singh was nurdered at about 1.30
a.m on the same intervening night and the appellants
suspected that the murder was conmtted by Bichar

Singh and his famly menbers. The suspicion entertained



15.

14

by the appell ants about the invol venent of the deceased
led to the nurderous attack on deceased Sita Ram Singh
and his famly nenbers. Bichari Singh Vakil escaped
fromthe wath of the appellants as he was not in the
village on that particular day. These facts are
clearly evident from the evidence of Snt. Manju Singh
(PWVB) and Snt. Kaushal ya Devi (PV6) . In the
circunstances, the alteration, if any, made in the
first information report as regards the tinme of
occurrence is not of nuch significance.

Secondly, the distance between the place of occurrence
and the police station is about five kilonetres. Sm
Manju Singh (PW) was not seriously injured. She
expl ained that her husband and two sons were killed on
that fateful intervening night of 24th/25th June, 1994
and there was no nmale nmenbers left in the house and it
was under those circunstances she had to nuster her
courage and reach the police station to |odge first
information report. W find no reason whatsoever to
doubt her statenent in this regard. It is true that she
admtted in her evidence that apart from the other
i njured persons, one Uday Singh who was not injured was
also present in the house, but it is not brought on
record as to who this Uday Singh was. There is nothing
strange in Sm. Manju Singh securing the help of a

person who dropped her at the police station on his
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bi cycl e. Non-exam nation of the said person and equally
the non-examnation of the scribe of the first
i nformati on report, in our considered opinion, are not
that fatal to doubt the entire prosecution story. There
IS nothing unnatural and inprobable in Snt. Manju Singh
reaching the police station and lodging the first
i nformati on report at about 2.40 a.m

16. The om ssion on the part of the Investigating O ficer
in not nmentioning the case nunber in the injury report
and inquest is not a ground by itself to doubt the
reliabl e and clinching evidence adduced in this case by
the prosecution. The Investigating Oficer may have
commtted an error in registering the first information
report |odged by PWb as a cross case initially to that
of Toofani Singh’s nurder case which he rectified
subsequent | y. The Investigating Oficer may not have
been that diligent that |led to nmaki ng sonme corrections
in the first information report but that is no reason
to reject the evidence of Snt. Manju Singh (Pws). The
courts below rightly appreciated the evidence avail abl e
on record and found the so-called interpolation in the
first information report, if any, itself was no ground
to doubt the prosecution s story.

17. Lear ned seni or counsel further submtted that presence
of PW (Sm. Kaushalya Devi) at the place of occurrence

is highly doubtful since her name is not nentioned in
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the first information report |odged by Smt. Mnju Singh
(PW). It is well settled that the first infornation
report need not contain every mnute detail about the
occurrence. It is not a substantive piece of evidence.
It is not necessary that the nane of every individual
present at the scene of occurrence is required to be
stated in the first information report. It is true that
Snt. Kaushalya Devi (PW) admtted in her cross
exam nation that she was residing in Gorakhpur in
connection with the education of her mnor daughter.
But she also stated that she very often cones to her
village to Iook after cultivation of |ands and
househol d affairs. It is in her evidence that she came
to the village about 4 - 5 days prior to the
occurrence. It is an admtted fact that deceased Sita
Ram Si ngh and Bichari Singh, husband of Snt. Kaushal ya
Devi are real brothers and residing in the sane house
in the village, but in separate portions. Bichari Singh
has interest in the |ands possessed by the famly in
the village. There is nothing inprobable in Sn

Kaushal ya Devi frequently visiting the village and
staying in the house at her own convenience. It is
relevant to note that the Investigating Oficer (PW)
stated that on 26.6.1994, he visited the spot and
examned PW along with other wtnesses. Therefore,

there is no reason to disbhelieve her statenent that she
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was very nuch present on that fateful night at the
scene of occurrence.

18. Learned seni or counsel further contended that absence
of injuries on the person of Sm. Kaushalya Devi (PW5)
makes her presence at the scene of occurrence doubtful.
This aspect of the matter has been clearly explai ned by
PW6 who was subjected to very rigorous cCross
exam nation that when she cane out of her room to see
as to what was happening, the appellants Mti Lal and
Virendra Singh after spotting her, chased her and she
ran away and re-entered into her room and bolted the
doors from inside. Two shots were fired aimng at her
out of which one hit the door and the other went
through the wi ndow hitting the inner wall of the room
She saved herself fromthose two shots ainmed at her. W
do not find any reason to disbelieve her evidence in
this regard as to how she escaped from getting injured
in the nelee.

19.1t was lastly contended that even if the prosecution’s
case is to be accepted, the appellants Sharda Si ngh and
his son Anil Singh are entitled to benefit of doubt.
The subm ssion was that their presence at the scene of
offence is highly doubtful in view of the categorical
adm ssion made by the Investigating Oficer (PW) that
both of them were present in the police station at 2.10

a.m to |lodge information about Toofani Singh's nurder
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that had taken place in the sane intervening night. W
express our inability to accede to the subm ssion nade
in this regard. The occurrence took place in the
m dni ght at about 1.45 a.m The distance between the
police station and the place of occurrence is only
about five kilo neters which could easily be covered
within 10-15 minutes. May be the said appellants went
to the police station to inform about the nurder of
Toofani Singh and they nay have been present in the
police station at about 2.10 a.m Their presence in the
police station at 2.10 a.m does not rule out their
presence at the scene of offence at about 1.45 a.m The
eye-w tnesses Sm. Manju Singh and Sm. Kaushal ya Devi,
in specific terns, stated in their evidence about
presence of these two appellants at the scene of
offence. They mmy have been present at the police
station at about 2.10 a.m, but on that count, their
participation in the nurderous attack on the deceased
at about 1.45 a.m cannot be rul ed out.

20. The ocular evidence of PW 5 and 6 and the nedical
expert’s (PW) evidence leads us to an irresistible
conclusion that the appellants are guilty of all the
charges levelled against them and the Courts bel ow
rightly convicted all of themfor the charged offences.

21. No ot her point is urged.
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22.For the aforesaid reasons, we do not find any error

what soever to have been commtted by the H gh Court.

The H gh Court properly re-appreciated the entire

evidence available on record, considered all

t he

subm ssions that were made and arrived at the correct

conclusion to confirm the conviction of the appellants

under various Sections nentioned hereinabove.

Thi s

Court, in exercise of its jurisdiction under Article

136 of the Constitution, normally does not interfere

with such concurring finding of facts arrived at

t he

Courts below wupon proper appreciation of evidence

available on record unless it is shown that

such

appreciation suffers from any manifest error resulting

In mscarriage of justice. In the present case, we are

satisfied that the Courts below properly appreciated

the wevidence and rested their conclusions minly

relying upon the evidence of PW 5 and 6 and
evidence of forensic expert Dr. K Singh (PW).
accordingly find no nerit in this appeal.

23. The appeal shall accordingly stand di sm ssed.

................................... J.
(B. SUDERSHAN REDDY)

NEWDELH , e, J.
DECEMBER 2, 2009. (J.M PANCHAL)
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