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ACT:

Nat hdwara Tenpl e-Private or public tenple-Tests--Validity of
enactmment providing for proper adm nistration of tenple-
Constitutionality-Nathdwara Tenple Act, 1959 (Rajasthan 13
of 1959) ss. 2 (viii), 3, 4, 5, 7, 10 11, 16, 21, 22, 27,
28, 30, 35, 36, 37-Constitution of India, Arts. 14, 19 (1)
(f), 25, 26, 31 (2).

HEADNOTE:

The history of the Nathdwara Tenple in the District of
Udai pur showed that Vallabha, who was the founder ‘of the
denom nati on known as Pushtimargiya Vaishnava Sanpradaya,
installed the idol of Srinathji in a tenple and that later
on his descendants built the Nathdwara Tenple in 1761. The
religious reputation of the tenple grewin inportance and
several grants were nmade and thousands of devotees visiting
the tenple nmade offering to the tenple. The succession to
the Gaddi of the Tilkayat received recognition from the
Rulers of Mewar, but on several occasions the Rulers
interfered whenever it was found that the affairs of the

temple were not managed properly. In 1934 a Firman was
i ssued by the Udai pur Darbar, by which, inter alia, it was
declared that according to the law of Udaipur all the

property dedicated or presented to or otherwise conming to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 45

the Deity Shrinathji was property of the shrine, that the
Ti | kayat Maharaj for the tine being was nerely a custodian

Manager and Trustee of the said property and that the
Udai pur Darbar had absolute right to supervise that the

562

property dedicated to the shrine was used for the legitimte
purposes of the shrine. The managenent of the affairs’ by
the appellant Tilkayat was not successful and it becane
necessary that a schene should be framed for the managenent
of the Tenple. On February 6, 1939, the Covernor of
Raj ast han pronul gated an Ordi nance, which was in due course
repl aced by the Nathdwara Tenple Act, 1939. The appell ant

challenged the wvalidity of the Act on the grounds, inter
alia, that the idol of Shrinathji in the Nathdwara Tenple
and all the property pertaining toit were his private

properties and, as such, the State Legislature was not
conpetent to pass the Act, that-even if the Nathdwara Tenple
was held to be a public tenple, he as Mahoney or Shebait had
a beneficial interest in the office of the high priest as
well as ' the properties of the tenple and that on that
footing, his rights under Arts. 14, 19 (1) (f) and 31 (2) of
the Constitution of India had been contravened by the Act.
it was also urged that the provisions of the Act infringed
the fundamental rights guaranteed to the Denonination under
Art. 55 (1) and 26 (b) and (c) of the Constitution. The
guestion was also raised as to Wether the tenets of the
Val | ablia denom nation and its religious practices required
that the worship by the devotees shoul'd be performed at the
private tenple and so the existence of public tenples was
i nconsistent with the said tenets and practices.

Held, (1) that neither that tenets nor the religious prac-
tices of the' Vallablia school necessarily postulate that
the followers of the school nmust worship in a private
templ e.

(2)that in view of the docunentary evidence in the case it
could not be held that the tenple was built by the Til kayat

of the day as his private tenple or that it still continues
to have the character of a private tenple; that though from
the outside it had the of a Haveli, the majestic structure

i nside was consistent with the dignity of the-idol and wth
the character of the tenple as a public tenple.

(3)that ail absolute nonarch was the fountain-head of al

| egi sl ative, executive and judicial powers, that it was of
the very essence of sovereignty which vested in himthat  he
could supervise arid control the adm nistration of _public
charity, and that this principle applied as much to Hindu
nmonarchs as to ,my other absol ute nonarch. Any order issued
by such a Ruler would have the force of | aw and govern. the
rights of the parties affected there by and t hat ,
accordingly, the Firnan issued by the Maharana of Udai pur in
1934 was a |l aw by which the affairs of the Nathdwara Tenple
were governed after its issue,
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Madhaorao Phal ke v. The State of Madhya Bharat, [1961] 1 S.
C. R 957, relied on

(4)that under the | aw of Udai pur the Nathdwara Tenple was

a public tenple and that the Til kayat was no nore than the
Cust odi an, Manager and Trustee of the property belonging to
the tenple.

(5)that having regard to the terns of the Firman of 1934
the right clained by the Tilkayat could not anmount to a
right to property wunder Art. 19 (1) (f) or constitute
property under Art. 31 (2) of the Constitution,; that even
if it were held that this right constituted a right to hold
property, the restrictions inposed by the Act nust be
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consi dered as reasonable and in the interests of the public
under Art. 19 (5).

Vidya Varuthi Thirtha v. Balusanm Ayyar, (1921) L. R 48 1.
A. 302 and the Comm ssioner Hi ndu Reliqgi ous Endowrent, Madr as
v.Sri  Lakshmindra Tirtha Swami ar of Sri  Shirur Mitt,
[1954] S.C. R 1005, considered.

(6) that the Act was not invalid on the ground of
di scrimnation under Art. 14.

Shri  Ram Krishna Dalma v. Shri Justice S. R  Tendol kar
[1959] S. C R 279, relied on.

(7)that the right to manage the properties of a tenple was

a purely secular matter and could not be regarded as a
religious practice wunder Art. 25 (1) or as anounting to
affairs in matters of religion wunder Art. 26 (b).
Consequently, the Actin so fit, as it provided for the
managenment of the properties of the Nathdwara Tenple tinder
the provisions of the Act, did not contravene Arts. 25 (1)
and 26 (b).

The Durgah Committee, Ajnmer v. Syed Hussain Ali, [1962] 1 S
C. R 333, referred to.

(8)that the expression "Law' in Art. 26 (d) nmeant a |aw
passed by a conpetent |egislature and under that Article the
| egi sl ature was conpetent to make a law in regard to the ad.
mnistration of the property belonging to the denom nation
and that the provisions of the Act /providing for the
constitution of a Board to admi nister the property were
val i d.

Ratilal Panachand Candhi v. The State of Bonbay, [ 1934]
S. C, R 1035, referred to.
564

(9)that the schene envisaged by ss. 3, 4, 16, 22 and 34 of
the Act nerely allowed the adm nistration of the Properties
O the tenple which was a purely secular nmatter to be
undertaken by the Board and that the sections were valid.
(10)that wunder s. 5 (2) (g) it was necessary that the
menbers of the Board other than the Collector of | Udai pur
District should not only profess Hindu religion but nust
al so belong to the Pushti Margiya Vall abhi Sanpradaya; and
that the proviso to s. 5 (2) (g) which enabled a Collector
to be a statutory nenber of the Board even though he nmay not
be a H ndu and may not belong to the denonmi nation, did not
contravene Arts. 25 (1) and 26 (b).

(11) that the expression "affairs of the tenple" in s. 16
referred only the purely secular affairs in regard to the
adnmi nistration of the tenple and that the section was valid.
(12)that s. 30 (2) (a) in so far as it conferred on the
State Government power to make rules in respect of the
qualifications for holding the office of the CGoswam, was
i nval i d.

(13)that ss. 5, 7, 10, 11, 21, 27. 28, 35, 36 and 37 /'were
val i d.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 652, 653
and 757 of 1962.
Appeal s fromthe judgnent and order dated january 31, 1962,
of the Rajasthan H gh Court in D. B. Cvil Wit Petition
No. 90 of 1959.
AND

VI CE VERSA
(b) Civil Appeals Nos. 654, 655 and 758 of 1962.
Appeal s fromthe judgnent and order dated january 31, 1962,
of the Rajasthan H gh Court in D.B. Cvil Wit Petition No.
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AND
VI CE VERSA
(c) Civil Appeal No. 656 of 1962.
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Appeal fromthe judgnent and order dated January 31, 1962,
of the Rajasthan H gh Court in D. B. Cvil Wit Petition
No. 421 of 1960.

(d) Wit Petition No. 74 of 1962.

Petition wunder Article 32 of the Constitution of India for
the enforcenent of fundanental rights.

M C. Setalvad, Attorney-Ceneral for India G S. Pat hak,
B. B. Desai, V. A Seyid Mihatmmad and B. C. Msra, for the
appellant (in C. A No. 652 of 1962) and respondent No. 1
(in C. As. Nos. 653 and 757 of 1962).

C. K. Daphtary, Solicitor-General of India, G C.

Kasl i wal Advocate-General for the State of Rajasthan, M M
Tewari,  S. K Kapur, B. R L. lyengar, Kan Singh, V. N
Sethi, B, R C K. Achar and P. D. Menon, for respondents
Nos. 1. and 2 (in C A. Nos. 652 and 656/62) respondent
No. 1 (in- C A. No. 654/62), respondents Nos. 2 and 3 (in
C. A. No. 757/62), respondent No. 11 (in C. A No. 758/62)
and appellants (in C.-A Nos. 653, and 655/62).

Sarjoo Prasad, S. B. L. Saxena and K K Jai,& for
respondents Nos. 3 to'5 (in C A No. 652/62) respondents
Nos. 2-4 (in 'C. A /No. 653 /62), respondents Nos. 2, 3, 5,
6 and 7 (in C. A No. 654/62), the Board and its nmenbers (in
C. A No. 655/62), respondents Nos. 3-12 (in C. A No.
656/ 62) and the appellants (in"C.~A Nos. 757 and 75 of
1962.)
A.V. Viswanatha Sastri- Balkrishna Acharya and M V.
Goswami for the appellants (in C_ A No. 654162) ,
respondents Nos. 1-10 (in C. A No. 655 /62 and respondents
Nos. 1-10 (in C. A No. 758/62).

P. K. Chakravarty, for the ~appellant (in C A No.
656/ 62) .
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G S. Pathak, B. Datta and B. P. . Mheshwari, for the
petitioner (in W P. No. 74/62).

C. K Daphtary, Solicitor-General  of India, G S.
Kasliwal , Advocate-Ceneral for the State of Rajasthan, M M
Tewari, S. K Kapur, B. R L. lyengar, Kan Singh, V. N
Sethi and P. D. Menon, for respondents Nos. 1 and 2 (in
WP. No. 74/62).

Sarjoo Prasad, S. B. L. Sexena and K. K_~Jain, for
respondents Nos. 3-12 (in W P. No., 74/62).

1963. January 21. The judgnent of the Court was delivered
by

GAJENDRAGADKAR, J.--This group of seven cross-appeal s arises
from three wit petitions fieldin the H gh Court of
judicature for Rajasthan, in which the wvalidity of the
Nat hdwara Tenple Act, 1959 (No. Xl Il of 1959) (hereinafter
called the Act) has been challenged. The principal  wit
petition was Wit Petition No. 90 of 1959 ; it was filed by
the present Tilkayat Govindlalji (hereinafter called the
Til kayat) on February 28, 1959. That Petition challenged
the wvalidity of the Nathdwara O dinance, 1959 (No. 11 of
1959) whi ch had been issued on February 6, 1959.
Subsequently this Ordinance was repeal ed by the Act which
after receiving the assent of the President, came into force
on March 28, 1959. Thereafter, the Tilkayat was allowed to
amend his petition and after its amendnent, the petition
chal l enged the vires of the Act the provisions of which are
identical with the provisions of its predecessor O dinance.
Along with this petition Wit Petition No. 310 of 1959 was
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filed on August 17, 1959, by ten petitioners who purported
to act on behalf of the followers of the Pushtinargiya
Vai shnava Sanpradaya. This petition attacked the wvalidity
of the Act on behalf of the Denomination of the followers of
Val | abha. On Novenber 3, 1960,

567
the third Wit Petition (No. 421 of 1960) was filed on
behal f of Goswam Shri Ghanshyanmialji who as a direct

descendant of Vallabha, set up an interest in hinself in
regard to the Nathdwara Tenple, and as a person having
interest in the said Tenple, lie challenged the validity of
the Act. These three petitions were heard together by- the
Hi gh Court and have been dealt with by a common judgnent.
In substance, the. Hi gh Court has upheld the wvalidity of
the Act, but it has struck down as ultra vires a part of the
definition of temple’in s. 2 (viii) , a part of s. 16 which
refers to the affairs of the-tenple; s. 28, sub-ss. (2) and
(3); s. 30 (2)(a); ss. 36 and 37. The petitioners as well
as the State of Rajasthan felt aggrieved by this decision
and that has given rise to the present cross-appeals. The
Ti | kayat has filed Appeal No. 652 of 1962, whereas the State
has filed appeals Nos. 653 and 75 7 of 1960. These appeals
arise fromWit Petition No. 90 of 1959. The Denom nation
has filed Appeal No 654 of 1962, whereas the State has filed
Appeal s Nos. 655 and 758 of 1962. These appeals arise from
Wit Petition No. 310 of 1959. Ghanshyamialji whose Wit
Petition No. 421 of 1960 has been dismissed by the Hi gh
Court on the ground that it raises disputed questions of
fact whi ch cannot. be tried under Art. 226 of t he
Constitution, has preferred Appeal No. 656 of 1962). Si nce

Ghanshyam alji’s petition has been dismssed in limne on
the ground just indicated, it was unnecessary for the State
to prefer any cross-appeal. Besides these seven appeals, in

the present group has been included Wit Petition No. 74 of
1962 filed by the Tilkayat in thi's Court under Art. 32. By
the said wit petition the Tilkayat has chal |l enged the vires
of the Act on some additional grounds. That is ‘how the
principal point which arises for our decision in this /group
isinregard to the Constitutional validity of the Act.

At this stage, it is relevant to indicate broadly the
contentions raised by the parties before the High

568

Court and the conclusions of the H gh Court on the points in
controversy. The Til kayat contended that the idol of Shri
Shrinathji in the Nathdwara Tenple and all the property
pertaining to it were his private properties and as such

the State Legislature was not conpetent to pass the Act. In
the alternative, it was urged that even if the Nathdwara
Tenple is held to be a public tenmple and the Tilkayat the
Mahant or Shebait in charge of it, as such Mahant or Shebait
he had a beneficial interest in the office of <the high
priest as well as the properties of the tenple and it is on
that footing that the validity of the Act was challenged
under Art. 19 (1) (f) of the Constitution. Incidentally the
argunent for the Tilkayat was that the idols of Shri Navnit
Priyaji and Shri Madan Mhanlalji were his private idols and
the property pertaining to themwas in any case not the
property in which the public could be said to be interested.
The Denonination substantially supported the Trilkayat’s
case. In addition, it urged that if the tenple was held to
be a public tenple, then the Act would be invalid because it
contravened the fundanmental rights guaranteed to t he
denom nation under Art. 25 (1) and Art. 26 (b) and (c) of
the Constitution. GChanshyamalji pleaded title in hinself
and chall enged the validity of the Act on the ground that it
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contravened his rights under Art. 19 (1) (f).

On the other hand, the State of Rajasthan urged that the
Nat hdwara Tenple was a public tenple and the Til kayat was no
nore and no better than its manager. As such, he had no
substantial beneficial interest in the property of the
tenpl e. The contention that the Tilkayat’s fundamenta
rights wunder Art. 19 (1) (f) have been contravened by the
Act was deni ed; and the plea of the Denomination that the
fundanental rights guaranteed to it under Arts. 25 (1) and

26 (b) and (c) had been infringed was al so disputed. It was
urged that the | aw was prefectly valid and
569

did no nore than regul ate the adm nistration of the property
of the tenple as contenmplated by Art.26 (c) of t he
Consti tution. The Tilkayat’s claimthat the two idols of
Navnit Priyaji and Madan Mohanlalji were his private idols
was al so chal l enged. Agai nst Ghanshyam alji’s petition, it
was urged that it raised several disputed questions of fact
whi ch coul'd not be appropriately tried in proceedings under
Art. 226.

The High Court has upheld the plea raised by the State
against the conpetence of Ghanshyamialji’s petition. We
ought to add that the State had contended that t he
Til kayat’ s case about the character of the tenple was also a
m xed question of fact and |law and so, it <could not be
properly tried in mmwrit proceedings. The High Court,
however’, held that it would be 'inexpedient to adopt a
technical attitude'in this matter and it allowed the nerits
of the dispute to be tried before it on the assurance given
by the | earned counsel appearing for the Tilkayat that the
character of the property should be dealt wth on the
docunentary evidence adduced by him Consi deri ng t he
docunentary evi dence, the H gh Court canme to the conclusion
that the tenple is a public temple.” It exam ned the severa
Firmans and Sanads on which reliance was placed by the
Til kayat and it thought that the said grants supported the
plea of the State that the tenple was not the private tenple

of the Tilkayat. It has, however, found that the  Til kayat
is a spiritual head of the Denonmination as well as the
spiritual head of the tenple of Shrinathji. He alone is
entitled to perform’ Seva’ and the other religious functions
of the tenple. In its opinion, the two mnor idols of

Navnit Priyaji and Madan Mhanlalji were the private  idols
of the Tilkayat and so, that part of the definition which
included them within the tenple of Shrinathji ~was struck
down as invalid. In this connection, the Hgh Court has
very strongly relied on the Firman issued by the Miharana of
Udai pur on Decenber 31, 1934, and it
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has observed that this Firman clearly established the fact
that the tenple was a public tenple, that the Til kayat was
no nmore than a Custodian, Manager and Trustee of the
property belonging to the tenple and that the State had the
absolute right to supervise that the property dedicated to
the shrine was used for legitimte purposes of the shrine.
Having found that the Tilkayat was the head of t he
denomi nation and the head priest of the temple, the High
Court conceded in his favour the right of residence, the
right to distribute Prasad and the right to conduct or
supervise the worship and the. performance of the Seva in
the tenple. In the light of these rights the H gh Court
held that the Tilkayat had a beneficial interest in the
properties of the tenple and as such, was entitled to
contend that the said rights were protected under Art. 19
(1) (f) and could not be contravened by the Legislature.
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The High Court then exam ned the rel evant provisions of the
Act and held that, on the whole, the major operative
provisions of the Act did not contravene the fundanenta

rights of the Til kayat under Art. 19 (1) (f); ss. 16, s. 28,
sub-ss. (2) and (3), s. 30 (2) (a), ss. 36 & 37, however,
did contravene the Til kayat’s fundanmental rights according
to the High Court, and so, the said sections and the part of
the definition of "tenple’ ins. 2 (viii) were struck down

by the High Court as ultra vires. The plea that t he
fundanental rights under Art.25 (1) and Art. 26 (b) and
(c) were contravenei sd di dnot appeal to t he Hi gh
Court to be well-founded.In the result, the

substantial part of the Act hasbeen held to be valid.

It appears that before the Hi gh Court a plea was raised by
the Tilkayat that his rights under Arts. 14 and 31 (2) had
been contravened by the Act. These pl eas have been rejected
by the Hi gh Court and they have been nore particularly and
specifically urged before us by the Tilkayat in his Wit
Petition No. 74 of 1962. That, in brief, is the
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nature of the findings recorded by the H gh Court in the
three wit petitions filed before it.

Before dealing will the merits of the present dispute, it is
necessary to set out briefly the historical background of
the tenple of Shrinathji at Nathdwara and the incidents in
rel ation to the nmmnagerment of its properties whi ch
ultimately led to the Act. The tenple of -~ Shrinathji at
Nat hdwara hol ds a very hi gh place anong the Hndu tenples in
this country and is | ooked upon with great reverence by the
H ndus in general and the Vai shnav followers of Vallabha in
particul ar. As in the case of other ancient revered Hi ndu
temples, so in the case of the Shrinathji tenple at
Nat hdwara, nythol ogy has woven an attractive web about the
genesis of its construction at Nathdwara. Part of it may be
history and part may be fiction, but the story is handed
down from generation to generation of devotees and is
believed by all of themto be true. This tenple is/ visited
by thousands of H ndu devotees in general and by the
followers ’of the Pushtimargiya Vaishnava Sanmpradaya in
particul ar. The followers of Vallabha who constitute a
denom nati on are popul arly known as such. The denom nation
was founded by Vall abha (1479-1531 A. D.)* He was the son of
a Tail anga Brahm n naned Lakshnmana Bhatt. On one occasion
Lakshnmana Bhatt had gone on pilgrinmage to Banaras with his
wi fe Elanagara. On the way, she gave birth .to ason in 1479
A. D. That son was known as Vallabha. It is’ said that God
Copala Krishna nanifested hinmself to Vallahha on t he
Govardhana Hi Il by the nane of Devadamana, also known as
Shrinathji. Vallabha saw the vision in his dream and he was
conmanded by God Gopal a Krishna to erect a shrine for H m
and to propagate anobngst his followers the “cult of

worshiping Himin order to obtain salvation (1). Val | abha
then went to the hill and he found the image correspondi ng
to the vision which he had seen in this dream.  Soon
thereafter, lie got a snmal

*Some scholars think that Vallabha was born in 1473 A D
vide The Cultural Heritage of India vol. [1Ill at p. 347.

(1) Bhandarkar on 'Vai shnavism S aivismé& Mnor Religious
systens a

572

temple built at Griraj and installed the imge in the aid
templ e. It is believed that this happened in 500 A D. A

devot ee nanmed Ramdas Chowdhri was entrusted with the task of
serving in the tenple. Later on, a rich nmerchant named
Poor anmal was asked by Govardhannathji to build a big tenmple
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for him The building of the tenple took as many as 10
years and when it was conpleted, the Inage was installed
there by Vall abha hinsel f and he engaged Bengali Brahnins as
priests in the said temple, (1).

In course of time, Vallabha was succeeded by his son
Vithalnathji who was both in learning and in saintly
character a worthy son of a worthy father. Wthalnath bad
great organising capacity and his work was actuated by

m ssionary zeal. In the denom nation, Vallabha is described
as Achilles or Maha Prabhuji and Vithalnath is described as
Cosain or Goswanmin. It is said that Vithal nath renoved the

idol of Shrinathji to another tenple which had been built by
him It is not known whether any idol was installed in the
earlier tenple. Vithalnath lived luring the period of Akbar
when the political atmosphere in the country in Northern
India was actuated by a spirit of tolerance. It appears
that Akbar heard about the saintly reputation of Vithalnath
and issued a Firman granting land in Mowza of Jatipura to
Vithal nathji in order to build buildings, gardens, cowsheds
and workshops for the tenmpl e of Govardhannathji This Firman
was issued in 1593 A D.  Later, Enperor Shahajahan also
i ssued another Firman on Cctober 2, 1633, which shows that
some | and was being granted by the Enmperor for the use and
expenses of Thakilrdwara exenpt from paynment of dues.

Goswam  Vithalnath had seven sons. The tradition of the
denom nation believes that besides the idol of Shrinathji
Vithalnathji received fromhis father

(1) Bhai Manilal C. Parekh’s 'A Religion of Gace’.
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seven other idols which were also "Swaroops" (mani -
festations) of Lord Krishna. Before his death, Vithal nathji
entrusted the principal. idol of Shrinathji, to his el dest

son Grdharji and the other idols were given over to each
one of his other sons. These brothers in turn founded
separate shrines at various places which are also held by
the menbers of the denomnation in high esteem and
reverence.

When Aurangzeb came on the throne, the genial atnosphere of
tol erance di sappeared and the H ndu tenples were exposed to
risk and danger of Aurangzeb’'s ‘intolerant and - bi goted

activities. Col. Todd in the first volune of his 'Annals
of Rajasthan’ at p. 451 says that "when Aurangzeb prescribed
Kanaya and rendered his shrines inpure throughout Vrij, Rana

Raj Singh offered the heads of one hundred thousand Raj poots
for his service, and the God was conducted by the route of
Kotah and Ranpoora to Mewar. An onen decided the -spot of
his future residence. As he journeyed to gain the capita
of the Sessodias, the chariot-wheel sunk deep into the earth
and defied extrication; upon which the Sookuni (augur)
interpreted the pleasure of the deity that he desired to
dwel | t here. Thi s ci rcumnst ance occurred at an
inconsiderable village called Siarh, in the fife of
Dai | wara, one of the sixteen nobles of Mewar. Rejoiced at
this decided nmanifestation of favour, the chief hastened to
nmake a perpetual gift of the village and its | ands whi ch was
speedily confirmed by the patent of the Rana. Nathji (the
god) was renoved fromhis car, and in due tinme a tenple was
erected for his reception, when the hamet of Siarh becane
the town of Nathdwara. This happened about 1671 A D."
This according to the tradition, is the genesis of the
construction of the tenple at Nathdwara. Since then, the
religious reputation of the tenple has grown by |eaps and
bounds and today it can legitimately claimto be one of the
few | eading religious tenples of the H ndus. Severa

574
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grants were made and thousands of devotees visiting the
temple in reverence made offerings to the tenple al nost
everyday throughout the year. No wonder that the temple has
now becone one of the richest religious institutions in the
country.

The succession to the Gaddi of the Til kayat has, from the
begi nni ng, been governed by the rule of Prinogeniture. This
succession received recognition fromthe rulers of Mwar
from time to tine: It appears that in 1813 A. D. Tilkayat
Govindlalji was adopted by the wi dow of Tilkayat Danodarji
and the ruler of Mewar recognised the said adoption. Later,
the relations between the ruler of Mewar and the Tilkayat
were strained during the tinme of Tilkayat Grdharlalji. It
seens that the Til kayat Was not content with the position of
a spiritual |eader of the denonination but he began to claim
special secular rights, ~and when the Darbar of Udai pur
pl aced the villages bel onging to the Natbdwara Tenple under
at Lachment, a protest was made by the nenbers of the
denom nation on behalf of the Tilkayat. It was as a result
of this " strained relationship between the Darbar and the
Til kayat that in 1876 Til kayat Grdharlal i was deposed and
was deported from Nat hdwara by the order passed by the Rana
of Mewar on May 8, 1876...... The reason given for this
drastic step was that the Til kayat di sobeyed the orders of
the ruling authority and so, could not be allowed to
function as such. In place of the deposed Til kayat, his son
CGordhanl alji was appointed as Til kayat.. Grdharlalji then
went to Bonbay and litigation started between him and his
Til kayat son in respect of extensive properties in Bonbay.
Grdharlalji clainmed the properties as his own whereas his
Ti |l kayat son urged that the fact that Grdharlalji had been
deposed by the Rana of Udai pur showed that the properties no
| onger vested in him It appears that the Bonbay Hi gh Court
consi stently took the view that the order passed by
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the Rana of Udai pur on May 8, 1876, was an act of a foreign
State and did not effect his right to property in/ Bonbay.
It was observed that G rdharlalji was regarded as owner of
the property, he had not lost his right as such to the said
property in consequence of his deposition, and if ~he was
nerely a trustee, he had not been renoved fromhis office by
any conpetent Tribunal vide Nanabai v. ~Shriman Goswani

G rdharji (1). Goswam  Shri G rdharji Mahar aj Shri
Covindraiji Mharaj Tilkayat v. Madhowdas Prenji and Goswam
Shri  CGovardhanlalji Grdharji Maharaj ( 2. ) _and Shriman

Goswani Shri 108 Shri Covardhanlalji Grdharlalji v.” Goswani
Shri  Grdharlalji Govindrajji (3). So far as the Nathdwara
tenple and the properties situated in Mewar were concerned,
the Til kayat Gordhanlalji who had been appoi nted by the Rana
of Udai pur continued to be in possession and nanagenent of
t he same.

Unfortunately, in 1933, another occasion arose when the Rana
of Udai pur had to take drastic action. After the death of
CGoverdhanl al j i on Septenber 21, 1933, his grand son
Danodarlalji becane the Tilkayat. H's conduct. however,
showed that he did not deserve to be a spiritual |eader of
the denom nation and could not be left in charge of the
religious affairs of the Shrinathji tenple at Nathdwara.
That is why on October 10, 1933, he was deposed and his son

CGovindlalji, the present Tilkayat, was appointed the
Til kayat of the tenple. Before adopting this course, the
Rana had given anple opportunities to Danodarlalji to
i nprove his conduct, but despite the promi ses nade by him
Danodarlalji persisted in the course of behavior which he

had adopted and so, the Darbar was left wth no other
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alternative but to depose himThat is how the present
Tilkayat’s reginme began even during the Ilifetine of his
f at her.

(1) 12 Bom 331.

(2) 17 Bom 600,

(3) 17 Bom 620
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As on the occasion of the deposition of Grdharlalji in
1833, so on the occasion of the deposition of Dampdarlalji,
litigation followed in respect of Bonmbay properties. On

January 6, 1934, Danodarlalji filed a suit in the Bonbay
Hi gh Court (No. 23 of 1934) against the Til kayat and ot her
persons representing the denomnation, In this suit, he
claimed a declaration that he was entitled to and had becone
the owner of all the properties nentioned in the plaint and
that he was the owner ~of all the rights, presents,
of ferings, and enoluments arising in and accruing from the
ownership of the idols, Shrinathji and Shri Navnit Priyaji

as well ~‘as his position as the Tilkayat Maharaj in due
course of his succession. In the said suit, the idols of
Shrinathji _and Shri Navnit- Priyaji were added as defendants.
At that time, the Tilkayat was a minor. Witten statenents
were filed on his behalf and on behalf of the two idols. A
counter claimwas preferred on behalf of the idols that the
properties belonged to them Subsequently, the suit filed
by Danopdarlalji was wi thdrawn; but the counterclaimnade by
the idols was referred to the sole arbitration and fina

deternmination of 'Sir Chimanlal H -~ Setalvad, a |eading
Advocate of the Bonbay Hi gh Court.~ On April 10, 1942, the
arbitrator nade his award and in due course, a decree was
passed in terns of the said award on Septenber 8, 1942.
This decree provided that all the properties, novable, and
i movabl e, and all offerings and Bhents donated to the ido

of Shrinathji or for its worship or benefit belonged to the
said idol, whereas properties donated, dedicated or offered
to the Tilkayat Maharaj for the tine being, or at the
Kri shna Bhandar Pedhis if donated, dedicated or offered for
the worship or benefit of the idol belonged to ‘the said
i dol . It also provided that the Tilkayat Maharaj for the
time being in actual charge at Nathdwara is entitled to
hold, use and manage the "Properties of the -said ido

according to the
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usage of the Vallabhi Sanpradaya." The said award and the
decree which followed in terms of it were naturally confined
to the properties in the territories which then conprised
British India and, did not include any properties in the
territories which then formed part of princely India or
Native State as they were then known.

Meanwhil e, after Danopdarlalji was deposed and his son
Govindl al ji was appointed the Til kayat, the Rana of - Udai pur
i ssued a Firman on Decenber 31, 1934. By this Firman it was
laid down that the ’Shrine of Shrinathji had always been
and was a religious institution for the followers of the
Vai shnavas Sanpradayak and all the properties offered at the
shrine were the property of the-shrine and that the Til kayat
Maharaj was nerely a Custodi an, Manager and Trustee of the
said property for the shrine. It also provided that the
Udai pur Darbar had absolute right to supervise that the
property dedicated to the shrine is wused for legitimte

pur pose of the shrine. It also made certain ot her
provisions to which we shall have occasion to return |later.
When he was, appointed the Tilkayat, Govindlalji was a m nor

and so, the nmanagenment of the tenple and the property
remained with the Court of Wards, till April 1, 1948. On
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that date, the managenent of the Court of Wards was
wi thdrawn and the charge of the property was handed over to

the Tilkayat. |t appears that the managenent of affairs by
the Til kayat was not very happy or successful and the estate
faced financial difficulties. In order to neet this

difficult situation the Tilkayat appointed a comrittee of
managenent consisting of 12 nenbers belonging to the
denom nation sonme tine in 1952, This was followed by
another committee of 21 nmenbers appointed on June 11, 1953.
Whilst this latter comrittee was in charge of the
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management, some val uables stored and | ocked in the room in
the prem ses of the Tenple of Shrinathji were renpved by the
Til kayat in Decenber, 1957. This news created excitenent
amongst the nmenbers of the public in general and the
followers of the denomination in particular, and so, the

Raj ast han Gover nment appoi nted a Conmm ssi on of Enquiry. In
the preanble to the notification by which the Comm ssion of
Enquiry was -appointed, it was stated that the State of

Raj ast han as t he successor of the covenanting State of Mewar
had a special responsibility to~ supervise t hat t he
endowrents and properties dedicated to the shrine are
saf equarded and wused for the legitimte purposes of the
shri ne. The Conmi ssion-of the Enquiry made its report on
Cctober 11, 1959/ This report passed severe strictures
against the conduct’ of the Tilkayat. ‘At ‘this stage, we
ought to add that the dispute between the Til kayat and the
Raj ast han Covernment as to the ownership of the valuable
articles renoved fromthe tenple was later referred to the
sole arbitration of M. Mhajan, the retired Chief justice
of this Court. The arbitrator made his award on Septenber
12, 1961, and held that except in regard to the itens
specified by himin his award, the rest ~of the property
belonged to the Tilkayat; and he found that when the
Ti | kayat renmoved the properties, he believed that they were
his persona | properties.

It was in the background of these events that the State of
Raj ast han thought it necessary that a schene should be
drafted for the nmanagenent of the Tenple and this proposa
received the approval of the Tilkayat. |In order to give
effect to this proportion was agreed between the parties
that a suit under, s. 92, Code of Civil Procedure, should be
filed in the Court of the District judge at Udai pur. The
paste then thought that the suit would be non-contentious
and would speedily end in a schene of maegans ment being
drafted with the consent of parties
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Accordingly, suit No. 1 of 1956 was filed in the District
Court at Udai pur, and in accordance with the agreement which
he had reached with the authorities, the Tilkayat filed a
non contentious witten statement. However, before the suit
coul d make any appreci abl e progress, CGhanshyam alji and Baba
Rajvi, the son of Tilkayat, applied to be made parties to
the suit and it becanme clear that these added parties
desired to raise contentions in the suit and that entirely
changing the conplexion of the litigation. It was then
obvious that the litigation would be a | ong-drawn out affair
and the object of evolving a satisfactory scheme for the
management of the affairs of the tenple would not be
achieved wuntil the litigation went through a protracted
cour se.

It was wunder these circunstances that the Governor of
Raj ast han pronmul gated an Ordinance called the Nathdwara
Ordi nance, J959 (No. 11 of 1959) on February 6, 1959. The
Til kayat i mediatelyfiled his Wit Petition No. 90 of
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1959 chal l engingthe validity of the said Ordinance. The

Ordinance was in due course replaced by Act 13 of 1959 and
the Til kayat was allowed to anend his original wit petition
so as to challenge the vires of the Act. Shortly stated,
this is the historical background of the present dispute.

The first question which calls for our decision is whether
the tenets of the Vallabh denonmination and its religious
practices postulate and require that the worship by the
devot ees shoul d be perforned at the private tenple owned and
managed by the Tilkayat, and so, the existence of public
tenples is inconsistent with the said tenets and practices.
In support of this argunent, the |learned Attorney GCenera
has placed strong reliance on the observadons nmade by Dr.
Bhandarkar in his work on Vaisnavism Saivism and M nor

Rel i gious Systems, ti~ 80. In the section dealing wth
Val | abh and his
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school , the | earned Doctor has incidentally observed that

the Q@urus of this sect ordinarily called Mharajs are
descendant s of the seven sons of Vithalesa. Each CGuru has a
temple of his wn, andthere are no public places of
worship. He has al so added that the influence exercised by
Val | abh and his successors over their adherents is kept up
by the fact that God cannot be worshipped i ndependently in a
public place of worship, but in the house and tenple of the
GQuru or the Maharaj which, therefore, has to be regularly
visited by the devotees with offerings.” These tenples are
general |y described as Havelis and the argunent is that the
said description also brings out the fact that the tenples
are private tenples owned by the Til kayat of the day. It is
true that the observations nmade by Dr.~ Bhandarkar |end
support to the contention raised before us by the |earned
Attorney-General on behalf of the Tilkayat, but if' the
di scussion contained in Dr. Bhandarkar’s-work in the section
dealing with Vallabh is considered as a whole, it would be
clear that these observations are incidental and cannot be
taken to indicate the |earned Doctor’s conclusions /after a

careful exam nation of all the relevant considerations
bearing on the point. Since, however, these observations
are in favour of the plea raised by the Tilkayat, it is

necessary very briefly to enquire whether there is anything
in the tenets or the religious practices of this
denom nation which justifies the claimnmde by the Ilearned
At t or ney- Gener al

What then is the nature of the phil osophical doctrines of
Val | abh? According to Dr. Radha Krishnan (1),  Vall abh
accepts the authority not only of the Upanishads, the
Bhagvad gita and the Brahma Sutras, but ‘also of the
Bhagavata Purana. |In his works, Anubhasya, Siddhantarahasya
and Bhagavata  Ti kasubodhi ni, he of fers a theistic
interpretation of the Vedanta, which differs fromthose or
Sankara and Ramanuja. H's view is called Suddhadvaita, or
(1) "Indian Philosophy" by Dr. Radha Krishnan, pp. 756 and
758.
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pure non-dualism and declares that the whole world is rea
and is subtly Brahman. The individual souls and the
inaninmate world are in essence one with Brahman. Val | abha

| ooks upon God as the whole and the individual as part. The
anal ogy of sparks of fireis enployed by Hm to great
pur pose. The Jiva bound by maya cannot attain salvation
except through the grace of God, which is called Pushti.
Bhakti is the chief neans of salvation, though Jnana is al so
useful . As regards the fruit of Bhakti, there are diverse
opi ni ons, says Dasgupta (1). Val | abha said in hi s
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Sevaphal a-vivrti that as a result of it one nmay attain a
great power of experiencing the nature of God, or may also
have the experience of continual contact with God, and also
may have a body befitting the service of God. Val | abha,

however, is opposed to renunciation after the manner of
nonastic sanyasa, for this can only bring repentance, as
being inefficacious. Thug, it will be seen that though

Val | abha i n his philosophical theories differs from Sankara
and Ranmanuja, the ultimate path for sal vation which he has
enphasised is that of Bhakti and by Bhakti the devotee
obtains Pushti (divine grace). That is why the cult of
Val | abha is known as Pushtimarg or the path for obtaining
di vi ne grace.

Dr. Bhandarkar points out that according to Vallabha,
Mahapushti, or the highest grace, is that which renobves
great obstacles and conduces to the attainment of God
hi nsel f. Thus Pushti bhakti is of four kinds: (1) Pravaha-
Pushti bhakti , (2) Maryada Pushti bhakti, (3) Pushti -
Pushti bhakti ~and (4) Sudha Pushtibhakti. The first is the
path of those who while engaged in.a worldly life with its
nmne and mine, do acts calculated to bring about t he
attai nment of God’ The second is of those who, wthdraw ng
their mnds fromworldly enjoynents, devote thenselves to
God by hearing His praise and |listening to discourses about
Hm The third is /of those who already enjoyed God’s grace
and are namde conpetent

(1) A history on "Indian Philosophy" by Das CGupta, pp. 355-
356.
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to aquire know edge useful for adoration and thus conme to
know al | about the ways of God. The fourth is of those who
through nere |love devote thenselves to the singing and

praising of God as if it were a haunting passion. Thus, it
would be seen that the tenets of the cult enphasised the
i mportance of Bhakti, and t he religi ous practices

accordingly centered round this doctrine of Bhakti.

The practical nodes of worship adopted by the nenbers of
this cult bring out the same effect. Lord Krishna 'as a
child is the main object of worship. H's worship consists
of several acts of performance every day in the prescribed
order of cerenonies. These begin with the ringing of the

bell in the norning and putting the Lord to bed at night.
After the Lord is awakened by the ringing. of the  bell
there is a blowing of the conch-shell, awakening of the Lord

and offering norning refreshments; waving of |anps; bathing;
dressing; food; leading the cows out for grazing; the nmid-
day nmeal; waving of |anps again; the evening service; the
evening meal and going to bed. These rituals performed with
neticul ous care fromday to day constitute the  prescribed
items of Siva which the devotees attend every day in the
Val | abh temple. In order to be able to offer Bhakti in a p
way, the nenbers of this denomination are initiated into
this cult by the performance of two rites; one is Sharana
Mant r opadesh and the other is Atma N vedan. The first gives
the devotee the status of a Vai shnava and the second confers
upon himthe status of an Adhikari entitled to pursue the
path of service of devotion. At the performance of the
first rite, the mantra which is repeated in the ears of the
devotee is "Shree Krishna Sharanam Mamah" and on the
occasion a "tulsi Kanthi’ is put around the neck of the
devot ee. At the second initiation, a religious formula is
repeated, the effect of which is that the devotee treats
hinmsel f and all his properties as belonging to Lord Krishna.
We have al ready,
583
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referred to the original inmage which Vallabha installed in
the tenple built in his tine and the seven idols which
Vithal nathji gave to his sons. These idols are technically
described as "N dhi Swaroops’. Besides these idols, there
are several other idols which are worshipped by Vaishnava
devotees after they are sanctified by the Guru. It is thus
clear that believing in the paramount inportance and
efficacy of Bhakti, the followers of Vallabha attend the
wor ship and services of the N dhi Swaroops or idols from day
to day in the belief that such devotional conduct would
ultimately lead to their salvation.

It is significant that this, denom nati on does not recognise
the exi stence of Sadhus or Swam s other than the descendants
of Vallabha and it enphasises that it 1is unnecessary to
adopt ritualistic practices or to repeat Sanskrit Mantras or
in cantations in worshi pping the idols. Besi des, anot her
significant feature of this cult is that it does not believe
in celibacy and does not regard that giving up’ worldly
pl easures and the ordinary node of a house-holder’'s life are
essential for spiritual progress. In fact Vallabha hinself
lived a house-holder’s |life and so have all his descendants.
This cult does not, therefore, glorify poverty and it
teaches its followers that a normal house-holder’s life is

quite conpatible with the practice of Bhakti, provided of
course, the devotee goes through the two cerenonies of
initiation and lives up to the principles enunciated by
Val | abha.

The question which we have to decideis whether there 'is

anything in the philosophical = doctrines or  tenets or
religious practices which are the special features of the

Val | abha school, which prohibits the existence of public
tenmpl es or worship in them The nain object underlying the
requi renent that devotees should assenble in the Haveli of

the Guru and worship the idol obviously was to encourage
col l ective and congregational prayers.” Presumably
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it was realised 'by Vallabha and his descendants that
worship in H ndu public tenples is apt to clothe the inmages
wor shipped with a fornmal and rigid character and the el enent
of personality is thereby Ooliterated ; and this  schoo

believes that in order that Bhakti should be genuine and
passionate, in the mnd of the devotee there nmust be present
the necessary el enent of the personality of God. It is true
that Vai shnava tenples of the Vallabha sect are Generally
descri bed as Havelis and though they are grand and mmjestic
inside, the outside appearance s always attenpted to
resenbl e that of a privates. This feature can, however, be
easily explained if we recall the fact that during the time
when vithalnathji with his great m ssionary zeal spread he
doctrine of Vallabha, H ndu tenples were constantly /faced
with the danger of attack from Aurangzeb. In fact, the
traditional story about the foundation of the Srinathji
tenple at Nathdwara itself eloquently brings out the fact
that owing to the religious persecution practiced during
Aurangzeb’s time, Srinathji hinself bad to give up his abode
near Mathura and to start on a journey in search of a place
for residence in nore hospitable and congenial surroundi ngs.
Faced with this imediate problem Vithalnathji nmay have
started building the tenples in the formof Havelis so that
from outside nobody should know that there is a tenple
wi t hi n.

It may also be true historically that when the first tenple
was built inthe life tine of Vallabha it may have been a
nodest house where the original image was installed and
during the early years just a few devotees may have been
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visiting the said tenple. Appropriately enough, it was then
called a Haveli. Later, even when the nunber of devotees

increased and the tenples built by the Vallabha sect began
to collect thousands of visitors, traditional adherence to
ti me- honoured words described all subsequent tenples also as
Havel i s however big and mmjestic
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they were. Therefore, we are satisfied that neither the
tenets nor the religious practices of the Vallabha schoo
necessarily postulate that the followers of the school nust
worship in a private tenple. Sone tenples of this cult may
have been private in the past and sone of them may be
private even today. Wether or 'not a particular tenple is
a public tenmple nust necessarily be considered in the 1ight
of the relevant facts relating toit. There can be no
general rule that a public tenple is prohibited in Vallabha
School. Therefore, the first argument urged by the |earned
Attorney-General~ in -challenging the finding of the Hgh
Court that the Srinathji tenple at Nathdwara is a public
tenpl e, cannot be accept ed.
The question as to whether a Hndutenple is private or

public has often been considered by judicial decisions. A
tenmple belonging to a famly which is a private tenmple is
not "Unknown to Hindu law. In the case of a private tenple

it is also not unlikely that the religious reputation of the
founder may be of such a high order that the, private tenple
founded by himmay attract devotees in large nunbers and the
nere fact that A'large nunber of devotees are allowed to
worship in the tenple woul d not necessarily make the private
tenple a public tenple.  On the other hand, a public temple
can be built by subscriptions raised by the public and a
deity installed to enable all the nmenbers of the public to
of fer worship. |In such a case, the tenple would clearly be
a public tenmple. Were evidence in regard to the foundation
of the tenple is not clearly available;, sonmetines, judicia
decisions rely on certain other facts which are treated as
rel evant. Is the tenple built in such an inposing nanner
that it may prima facie appear to. be a public tenple ? The
appearance of the tenple of course cannot be a decisive

factor; at best it may be a relevant factor. Are the
menbers of the public entitled to an entry
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in the tenple ? Are they entitled to take part in offering
service and taking Darshan in the tenple ? Are the nenbers
of the public entitled to take part in the festivals and
cerenpnies arranged in the temple ? Are ‘their offerings
accepted as a matter of right ? The participation of the
menbers of the public in the Darshan in the tenple and in
the daily Acts of worship or in the cel ebrations of festiva

occasions may be a very inportant factor to consider in
determining the character of the tenple. In the  present
proceedi ngs, no such evidence has been led and it is.
therefore, not shown that adnmission to the tenple is
controlled or regulated or that there are other factors
present which indicate clearly that the tenple is a private
temple. Therefore, the case for the Til kayat cannot rest on
any such considerations which, if proved., may have hel ped
to establish either that the tenple is private or is public.
There are, however, certain ancient docunments which show
that the tenple cannot be a private tenple. W have already
referred to the Firmans issued by Akbar and Shahjahan

These Firmans are strictly not nmaterial for the purpose of
the present dispute because they have no relation to the
temple at Nathdwara. However, as a nmatter of history, it
may be worthwhile to recall that the Firman issued by Akbar
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on My 31, 1593 A. D. shows that Vithalraj had represented
to the Darbar that he had purchased on paying its price |and
fromthe owners thereof in the Mowzah of Jatipura, situated
in the Paraganah, adjoining Gordhan and had caused to be
built thereon buildings, gardens, cowsheds and Karkhanas
(workshops) for the tenple of Gordhan Nath and that he was
residing there. Having received this representation, Akbar
issued an order that the above-menti oned Mowzah had been
given over tax-free into the possession of the above-
nmentioned GCoswam from descendant to descendant. It would
thus be seen that though the grant by which the | and
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in question was exenpted from paynent of taxes is in the
name of the Goswani, there 'can be no doubt that it was so
naned on the representation nade by the Goswani that he had
purchased the |land and built structures on it for the tenple
of Gordhan Nath. Thus, in substance, the grant was nmade to
the Goswam who was managing the tenple of Gordhan Nath.
The grant of “Shah Jahan nade in 1633 A D. is to 'the sane
effect.” ' These grants are in reference to the tenple built
by Vithalrai —in Jatipura: W have already seen that the
idol of Shrinathji was” renobved fromthe said tenple and
brought to Nat hdwara in about 1671

The earliest docunent inregard to Siarh is of the year 1672
A.D. The docunent has been issued by the Rana of Udai pur and
it says that "Be it know that Shrinathji residing at Sihod

Let uncultivated land as may desire be cultivated till such
time. When Shrinathji goes back to Brij the land of those
to whom it belongs will be returned to them If any one

obstructs in any way he wi |l be rebuked.” The next docunent
is of 1680 A D. It has beenissued by Rana of ~Udai pur and

is in simlar ternms. It says that when Shririathji goes
back to Brij from Singhad Brahmins will get the |and which
is of the Brahnins. 'I| hey will get theland as is | entered

in previous records. So long as Shrinathji stays here, no
Brahmin shall cultivate towards the West of Shah Jagivan’s
wall up to and across the foot of the hillock. [If any one
cultivates a fine of Rs. 225/shall be realised coll'ectively.
Fortunately, for Nathdwara, the tenple which was then  built
for Shrinathji for a tenporary abode has turned out” to be
Shrinathji’s permanent place of residence. These two
docunents clearly show that after Shrinathji was installed
in what is now known as Nat hdwara, the | and occupied for the
purpose of the tenple was given over for that purpose and
the actual occupants and cultivators were told that they
woul d get the |and back when Shrinathji goes back to Brij.
588

We have already cited the extract fromCol. Todd s ’'Annals
of Rajasthan’ in which he has Gaphically described the
traditional belief in regard to the choice of Siarh for the
abode of Shrinathji. That extract shows that as ‘soon the
chariot wheel of Shrinathji stopped and would not nmove, the
chief hastened to make a perpetual gift of the village and
its lands which was speedily confirmed by the patent of the
Rana. Nathji was renoved fromhis car and in due course  of
time a tenple was erected for his reception. That is how
the hamet of Siarh became the town of Nathdwara. Thi s
assurance given by the chief was confirned by the two grants
to which we have just referred. Thus, there can be no doubt
that the original grants were for the purpose of the tenple.
A deed of dedication executed by Maharana Shri Bhim Singhji

in favour of QGusainji in Sanbat 1865 al so shows that the
| ands therein described had been dedicated to Shriji and
Shri  Cusainji and that all the income relating to those

| ands woul d be dedicated to the Bhandar of Shriji.
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Aletter witten by the Maharana on January 17, 1825, speaks
to the same effect. "Qur ancestors," says the letter, "kept
the Thakurji Mharaj and the Gosainji Maharaj at the village
of Shinhad which is near Udai pur and presented that village
to the Thakurji. After this, our ancestors becane foll owers
of that religion and agreed to obey orders. They al
granted lands and villages for the expenses of the God.
Besi des these certain lands were granted for the grazing of
the cows belonging to the Thakurji." This letter contains
certain orders to the officers of the State to respect the
rights of the tenmple and Gosainji.

Consistently with this record, we find a decl arati on made by
Ti |l kayat Gordhanji in 1932 in which he
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stated that "the noney of Shri Thakurji as is the practice
now, that it is not spent in our private expenditure the
same will be followed", though along with this declaration
he added that the proprietary right was "his own from the
time of /the-ancestors. |In conformty with the sane, the
entry w'll continue as usual in the accounts of credit and
debit as is the continuing putation. Even though the
Til kayat set up the claimthat the tenple was private, it is
consistently adhered to that the incone derived from the
properties of the tenpleis not intended to be and has never
been used for the personal requirenments of the Til kayat.

It is true that there are other grants which have been
produced on the record by the Til kayat for the purpose of
showi ng that some gifts oil i movable property were nmade in
favour of the Tilkayat. Such grants may either. show that
the gifts were made to the Tilkayat because he was in the
managenent of the tenple, or they may have” been nade to the
Til kayat in his personal character. Gants falling in the
fornmer category would constitute the property of the tenple,
whil st those falling in the latter category would constitute

the private property of the Talikayat. These /grants,
however, would not affect the nature of the initial grants
nmade to the tenple soon after Shrinatliji cane to Nat hdwara.

Therefore in our opinion, having regard to the docunentary
evi dence adduced in the present proceedings, it" would be
unreasonable to contend that the temple was built ~by the
Til kayat of the day as his private tenple and that it stil
continues to have the character of a private tenple. From
outside it no doubt has the appearance of a Haveli, but it
is comon ground that the mpjestic structure inside is
consistent with the dignity of the idol- "and with the
character of the tenple as a public tenple.

We have referred to these aspects of the matter because they
were el aborately argued before us by
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the learned Attorney-Ceneral. But as we wll presently
point out, the Firman issued by the Udai pur Darbar-in 1934
really concludes the controversy between the parties on
these points and it shows that the Shrinathji Tenple at
Nat hdwara i s undoubtedly a public tenple. It is therefore,
now necessary to consider this Firman. This Firman consists
of four clauses. The first clause declares that according
to the law of Udai pur, the shrine. of Shrinathji has always
been and is a religious institution for the followers of the
Vai shnava Sanpradaya and that all the property i nmovabl e and
novabl e dedicated, offered or presented to or otherw se
coming to the Deity Shrinathji has always been and is the
property of the shrine ;and that the Til kayat Mharaj for
the tine being is nerely a Custodi an, Manager and Trustee of
the said property for the shrine of Shrinathji and that the
Udai pur Darbar has absolute right to supervise that the
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property dedicated to the shrine is wused for legitimte
purpose of the shrine. The second clause deals with the
guestion of succession and it provides that the law of
Udai pur has always been and is that the succession to the
Gaddi of Tilkayat Maharaj is regulated by the law of
Prinmogeniture, and it adds that the Udai pur Darbar has the
absolute right to depose any Til kayat Maharaj for the tine
being if in its absolute discretion such Maharaj is
considered wunfit and also for the sane reason and in the
same way to disqualify any person who woul d ot herwi se have
succeeded to t he Gaddi according to t he law  of
pri nmogeniture. The third clause provides that in case the
Til kayat Maharaj is a mnor, the Darbar always had and has
absolute’ authority to take any nmeasures for the managenent
of' the shrine and its properties during such mnority. The
| ast clause adds that in-accordance with the said |aw of
Udai pur, the Rana had decl ared Shri Donodarlalji unfit to
occupy ~the Gaddi and had approved of the succession of
Goswam Govindlalji-to the Gaddi of Til kayat,

591

Maharaj, —and it ends with the statenent that the order
i ssued in that behalf on October 10, 1933, was issued under
his authority and islawful and in accordance with the [|aw

of Udali pur.
In appreciating the "effect of this Firman, it 1is first
necessary to deci de whether the Firman i's a | aw or not. It

is matter of common know edge that at the relevant tinme the
Maharana of Udai pur was an absol ute nmonarch i'n whom vested
all the legislative, judicial and executive powers of the
St ate. In the case of an absolute Ruler like the Maharana
of Udaipur, it is difficult to nmake any distinction between
an executive order issued by himor a legislative comand
issued by "him Any order issued by such-a Ruler ‘has the
force of Ilaw and did govern the rights of the parties
affected thereby. This positionis covered by decisions of
this Court and it has not been disputed before us, Vide
Madhaor ao Phal ke v. The State of Madhya Bharat (1). Amrer -
un- Ni sa Begam v. Mahboob Begum (2) and Director of
Endownent s, CGovernnent of Hyderabad v. Akram Ali

It is true that in dealing with the effect of this ~Firman

the |learned Attorney-Ceneral sought to raise before us a
novel point that under H ndu | aw even absolute nonarch  was
not conpetent to nake a |law affecting religious endownents
and their administration. He suggested that he was in a
position to rely upon. the opinions of scholars which tended
to show that a H ndu nonarch was conpetent only to
adm nister the |aw as prescribed by Snritis and the oath
whi ch he was expected to take at the tinme of his coronation
enjoined him to obey the Snritis and to see that their
i njunctions were obeyed by his subject. W do not allow the
| earned Attorney General to develop this point because we
hol d that this novel point cannot be accepted in view of the
wel | -recogni sed principles of jurisprudence. An

(1) [1960] 1 S.C R 957.

(2) A I.R 1955 sS.C. 352.

(3) AI.R 1956 S.C. 60.

592

absol ute nonarch was the fountain-head of all 1egislative,
executive and judicial powers and it is of the very essence
of sovereignty which vested in himthat he could supervise
and control the administration of the public charity. In
our opinion, there is no doubt what ever t hat this
universal principle in regard to the scope of the powers
i nherently vesting in sovereignty applies as much to Hindu
nmonarchs as to any other absol ute nonarch. Therefore, it
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nmust be held that the Firman issued by the Maharana of
Udai pur in 1934 is a law by which the affairs of the
Nat hdwara tenple and succession to the office of the
Ti | kayat were governed after its issue.

Then the | earned’ Attorney-CGeneral contended that in judging
about the effect of this Firman we should not ignore the

backgr ound of events which necessitated its i ssue.
Danodarl alji had been deposed by Maharana and it was nore in
anger that the Firnman was issued to neet the challenge of
the said incident. Danodarlalji had filed certainsuits in

the Bonbay Hi gh Court and it appeared as if a doubt would
arise in the mnds of the followers and devotees of the
temple as to whether the deposition of Danobdarlalji was
valid or not. It was with a viewto neet this specific
particular situation that the Firnman was issued and so, it
need not be treated as a law binding for all tinmes. |In our
opi nion, this argument is clearly misconceived. VWhat ever
may be the genesis of the Firman and whatever may be the
nature of 'the m schief which it was intended to redress, the
words wused in the Firman-are clear and as provisions
contained in a statute they nmust be given full effect.
There can be little doubt that after this Firman was issued,
it "would not be open to anyone to contend that the
Shrinathii tenple ‘was a private tenple belonging to the
Ti |l kayat Maharaj of the day. This |aw declares that it has
al ways been and would always be a public tenple. The
validity of this |law was not then and i s not now open to any
593

challenge when it seeks to declare that the temple in
guestion has always been a public tenple. W have already
seen that the original grants-anply bear out the recital in
cl. 1 of the Firnan about the character of  this tenple.
The flrman then clearly provides that the Til kayaT WMhar aj
is nerely a Custodian, Manager and Trustee of the said
property and that finally determines the nature of the
office held by the Til kayat Maharaj . He can claimno better
and no higher rights after the Firman was i ssued. The said
clause also declares that the Darbar has absolute right to
see to it that the property is used for legitimte purpose
of the shrine. This again is an assertion which is “validly
made to assert the sovereign's rights to supervise the
adm nistration of public charity. Cause 2 lays down the
absolute right of the Darbar to depose the Tilkayat and to
di squal i fy anyone fromclai mng the succession to the Gaddi
It shows that succession to the Gaddi and continuing in the
of fice of the Tilkayat are wholly dependent on t he
di scretion of the Darbar. The Right of the Darbar to depose
the Tilkayat and to recognhise a successor . or not is
described by this clause as absolute. The third and the
fourth «clauses are consistent with the first two clauses.
Reading this Firman as a whole, there can be no doubt that
under the law of Udaipur, this tenple was held to be a
public tenple and the Til kayat was held to be no nmore  than
the Custodi an, Manager and Trustee of the property bel ongi ng
to the said temple. It is on the basis of this | aw that the
vires of the Act nust inevitably be determ ned.

The learned Attorney General has invited our attention to
some decisions in which the tenples of this cult were held

to be private tenples. 'We would now very briefly refer to
these decisions before we proceed to deal with the other
points raised in the present appeals. In GCossanee Sree

Greedhareejee v Runanlolljee GCossantee, (1), the Privy
Council held that when the worship of a Thakoor has been
(1)16 1. A 137.
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founded wunder H ndu law, the shebaitshipis held to be
vested in the heirs of the founder, in default of evidence
that he has disposed of it otherw se, or that there has been
some usage, course of dealing, or circunstances to show a
different node of devolution. G eedhareejee who as the

plaintiff appeared before the Privy Council as the

appel | ant had been deposed by the Rana of Udai pur in 1876.
He claimed the rights of shebaitship of a certain
consecrated idol and as incident thereto to the things which

had been offered to the idol. This claimwas based on the
allegation that by the rule of prinogeniture he had
preferential right and not his opponent Rumanl ol i j ee

Gossanee. The High Court of Calcutta by a majority judgnent
had held that G eedhareejee’s title as a founder had been
established and that the bar of linmtation pleaded by the
respondent applied to the tenple and the and on which it
was built but not to the image and the novable property

connected with “it. In the result, G eedhareejee got a
decree! for so nuch of his claimas was not barred by |apse
of tinme. This ~conclusion was confirnmed by the Privy
Counci | . It ~would be noticed that since the dispute was

between two rival claimants neither of whomwas interested
in pleading that the tenple was a public tenple, that aspect
of the mtter did not fall to be considered in the said
litigation, and so, thi's decision can be regarded as an au-
thority only for the proposition which it laid down in
regard to the succession of the Shebaitship. The | earned
Attorney- General no doubt invited our attention to the fact
that in the course of his judgment, Lord Hobhouse has
mentioned that all the mal e nenbers of the Vallabh's famly
are in their lifetine esteemed by their conmunity as
partaking of the Divine essence, and as entitled to
veneration and worship. This observation, however, can be
of little help to the Tilkayat inthe present proceedings
where we have to deal with the matter on the basis of the
Firman to which we have just referred. Besides, we
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may incidentally add that the Tilkayat’'s clains to  property
rights in the present proceedings based on the allegation
that the menbers ’'of the denom nation regard all successors
of Vallabha with the same respect which they had for
Val | abha hinself, sounds incongruous with the essentia
tenets of Vallabha's phil osophy.

In Mhan Lalji v. Gordihan Lalji Mharaj the dispute which
was taken before the Privy 'Council was in regard to the
right claimed by the sons of a daughter to the shebaitship
of the tenple of Vallabha sect, and in support of the said
right the sons of the daughter relied upon the earlier
decision of the Privy Council in the-case of Gossanmee / Sree
G rdharejee (2) In rejecting the plea made by the said
sons, the Privy Council observed that the principle laid
down in the earlier case cannot be applied so as to vest the
shebaitship in persons who, according to the usages of the
wor ship, cannot performthe rites of the office. I n. that
case it was found that the sons of the daughter who were
Bhats and who did not belong to the Gosain Kul were
i ncompetent to performthe ""diurnal rites for the deity
wor shipped by the sect"” and so, the decision of the High
Court which had rejected their claimwas confirmed. |In this
case again neither party was interested in pleading the
public character of the tenple and so, that point did not
arise for decision.

The sane comment falls to be made about the decision of the
Al'l ahabad Hi gh Court in Gopal Lalji v. Grdhar Lalji (3).
It is true that in that case the plaintiff challenged a gift
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deed executed by one Goswam of the Vallabha sect in favour
of another Goswam and in doing so he at |eged that the
donor Goswami was a Trustee and not the owner of the
property. But in the course of the evidence, it was
virtually conceded by himthat the property belonged to the
donor Coswami, and so, the case was,
(1) 40 1. A 97.
(2) 16 1. A 137.
(3) A 1.R 1915 All. 44,
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decided on that basis. |In its judgnment, the Hi gh Court
observed that there can be no doubt that if we nust regard
the property as "trust property" in the strict sense,
dedicated for a charitable or religious purpose in, the
hands of duly constituted trustees of the charitable or
religious object, one or nore of such trustees woul d have no
power to alienate the trust property or delegate their
powers and duties contrary to the trust. But the H gh Court
found 'that the evidence adduced  conclusively established
that the property in question was private property and so,
the challenge to the validity of the gift was repelled.
This decision also cannot be of any assistance in deciding
the question as to whether the tenple with which the present
proceedi ngs concerned s a private or - a public tenple.
Besi des, as we have already indicated, this question is
really concluded by the Firman of 1934 and so, the tenple
nmust be held to be a public tenple and in consequence the
challenge to the validity of the Act on’ the basis that the
Act has interfered with the Tilkayat’'s rights of ownership
over his private property cannot succeed.
Let us now exam ne the nmaterial provisions of the Act before
dealing with the contentions of the Tilkayat that the said
provi sions contravene his fundanental rights under Art. 19
(1) (f) and Arts. 14 and 31(2) even on the basis that the
temrple is a public temple. The Act was passed to provide
for the better adm nistration and governance of the temple
of Shri Shrinathii, at Nathdwara. It consists of 38
sections. Section 2 is a definition section; under s. 2(i)
"Board" neans the Nathdwara Tenple Board established and
constituted under the Act, and s. 2 (ii) defines "Endowrent"
as neaning all property, novable or imovabl e belonging to
or given or endowed in any name for the rmaintenance or
support of the tenple or for the performance of any service
or charity connected therewith or for t he benefit,
conveni ence or confort of the pilgrinms visiting the tenple,
and
597
i ncl udes-
(a) the idols installed in the tenple.
(b) the prem ses of the tenple
(c) all jagirs, nuafis and ot her properties,
novabl e or inmovabl e, wherever situate and al
i ncome derived from any source what soever. and
standing in any nanme, dedicated to the tenple
or placed for any religious, pi ous or
charitable pur poses under the Boar d or
purchased from out of the tenple funds and al
of ferings and bhents nmade for and received on
behal f of the tenple.
but shall not include any property bel onging
to the Goswam personally although the sane or
income thereof mght. hitherto have been
utilised in part or in whole in the service of
the tenple.
Section 2 (viii) defines "tenple" as neaning the temple of
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Shri  Shrinathji at Nathdwara in Udaipur District and
includes the tenple of Shri Navnitpriyaji and Shri Madan
Mohanl alji together wth all additions thereto or al
alterations thereof which nay be made from time to tinme
after the conmmencement of the Act.

Sections 3 and 4 are inportant provisions of the Act.
Section 3 provides that the ownership of the tenple and al
its endownents including- all offerings which have been or
may hereafter be nade shall vest in the deity of Shr
Shrinathji and the Board constituted under the Act shall be
entitled to their possession. |In other words, all property
of the tenple vests in the tenmple and the right to claim
possession of it vests in the Board. As a corollary to
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the provisions of s. 3, s. 4(1) provides that the adm-
nistration of the tenple and all its endowrents shall vest
in the Board constituted in the nmanner hereinafter provided.
Sub-section (2) lays down that the Board shall be a body
corporate by the nane of the Nathdwara Tenple Board and
shal | have perpetual succession and a common seal with power
to acquire and hold property, both novable and immovable,
and may sue or be sued in the-said name. The conposition of
the Board has been prescribed by s. 5. it shall consist of a
President, the Coll ector of Udaipur D strict and nine other

menbers. The provisoto the section is inportant: it says
that the Goswani shall be one of such menbers if he is not
otherwise disqualified to be a nenmber and is wlling to
serve as such. Secti on 5 (2) prescribes t he
di squal i fications speci fied in cl auses (a) to

(g)--unsoundness of ~mnd adjudicated upon by conpetent
Court, conviction involving noral turpitude; adjudication as
an insolvent or the status of an wundischarged insolvent;
mnority, the defect of being deaf-nute or |eprosy;  holding
an office or being a servant of the tenple or being in
recei pt of any enolunents or perquisites fromthe temle
being interested in a subsisting contract entered into wth
the tenple ; and lastly, not professing the H ndu /'religion
or not belonging to the Pushti-margiya Vallabhi Sanpradaya.
There can be no doubt that "or" in clause (g)  must nean
"and", for the context clearly indicates that way. There is
a provi so to s. 5 (2) which lays down t hat the
di squalification as to the holding of an office or an
enpl oyment under the tenple shall not apply to the Goswam
and the disqualification about the religion will not apply
to the Collector ; that is to say, a Collector will ~be a
menber of the Board even though he may not be a H ndu and a
foll ower of the denom nation. Section 5 (3) provides that
the President of the Board shall be appointed by the State
Government and shall for all purposes be deened to - be a
nmenber. Under s. 5 (4) the
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Col l ector shall be an ex-officio nenber of the Board.
Section 5 (5) provides that all the other nmembers specified
in sub-cl. (1) shall, be appointed by the State Governnent
so as to secure representation of the Pushti - Margi ya
Vai shnavas fromall over India. This clearly contenplates
that the other nenbers of the Board should not only be
Hi ndus, but should also belong to the denomination, for it
is in that manner alone that their representation can be
adequatel y secur ed. Section 6 gives liberty to the
President or any nenber to resign his office by giving a
notice in witing to the State Governnment. Under s. 7 (1),
the State GCovernment is given the power to renmove from
office the President or any menber, other than the ex-
officio nmenber, including the Goswanmi on any of the three
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grounds specified in clauses (a), (b) & (c) ; ground (a)
refers to the disqualification specified by s. 5 (2), ground
(b) refers to the absence of the nmenber for nore than four
consecutive neetings of the Board wi thout obtaining |eave
for absence ; and ground (c) refers to the case where a
menber is gquilty of corruption or msconduct in the
admnistration of the endowrent Section 7 (2) provides a
safeguard to the person agai nst whomaction is intended to
be taken under sub-cl. (1) and it lays down that no person
shall be renoved unless he has been given a reasonable
opportunity of showi ng cause against his renoval. It would
be noticed that by operation of s. 7 (1), the Goswam s
liable to be renpved, but that renmoval would, in a sense, be
i neffective because the proviso to s. 5 requires that the
CGoswam has to be a nenber of the Board so that even though
he is renoved for causes (b) and (c), he would automatically
be deemed to be a nenber under the proviso to s. 5. It would
be a different matter if the Goswam is renoved by reason
of the fact that he is disqualified on any of the grounds
described in s.” 5 (2). "Such a disqualification nay
presunmably necessitate the appointnment of a successor
CGoswam in lieu of the disqualified
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one and then it woul'd be the successor Goswam who will be a
nmenber of the Board under the proviso tos. 5 (1). Thi s
position is nade clear if we look at s.” 11  which provides
that any person ceasing to be a menber - shall, unless
di squalified under 's. 5 (2) be eligible for re  appointnent,
whereas other nenbers who are renoved under s.. 7 (1) for
causes specified in clauses (b) and (c) may not be eligible
for reappoi ntnent, the Goswam would be entitled to such re-

appoi nt nent . Section 8 prescribes thetermof office at 3
years. Section 9 provides for the filling up of ' casua
vacanci es. Section 10 enmpowers the State Government to

di ssolve the Board and reconstitute it if it is satisfied
that the existing Board is not conpetent to perform or
persistently nakes default in performng the duties inposed
on it under this Act, or exceeds or abuses its powers; and
this power can be exercised after due enquiry. This section
further provides that if a Board is dissolved, imediate
action should be taken to reconstitute a fresh - Board .in
accordance with the provisions of this Act. —Section 10 (2)
provides a safeguard to the Board agai nst which action is
proposed to be taken wunder sub-s. (1) inasnmuch as it
requires that before the notification of the Board’ s
dissolution is issued, Governnent will communicate to the
Board the grounds on which it proposes so to do, fix a
reasonable tine for the Board to show cause and consider its
expl anati on or objections, if any. Section 10 (3) enmpowers
the State Governnent, as a provisional and interim neasure,
to appoint a person to performthe functions of the Board
until a fresh Board is reconstituted, and under s. 10 (4),
the State Governnent is given the power to fix the renunera-
tion of the person so appointed. Section 12 makes every
menber of the Board liable for |oss, waste or m sapplication
of any noney or property belonging to the tenple, provided
such |l oss, waste or msapplication is a direct consequence.
of his wailful act or omission, and it allows a suit to be
instituted to
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obtain such conpensation. Under s. 13, nenbers of the Board
as well as the President are entitled to draw travelling and
halting allowances as nmay be prescribed. Section 14 deals
with the office and neetings of the Board and s. 15 provides
that any defect or vacancy in the constitution of the Board
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will not invalidate the acts of the Board. Section 16 is
i mportant. It lays down that subject to the provisions of
this Act and of the rules nade thereunder, the Board shal
manage the properties and affairs of the tenple and arrange
for the conduct of the daily worship and cerenmoni es and of
festivals in the tenple according to the custons and usage
of the Pushti-Margiya Vallabhi Sanpradaya. Section 17 (1)
provides that the jewelleries or other valuable noveable
property of a non-perishable character the adm nistration of
which vests in the Board shall not be transferred w thout
the previous sanction of the Board, and if the value of the
property to be transferred exceeds ten thousand rupees, the
previous approval of the State Governnment has to be
obtained. Section 17 (2) requires the previous sanction of
the State GCovernment for leasing the tenple property for
nore than’ five years, or nortgaging selling or ot herw se
alienating it. Section 18 poses a ban on the borro-
wing power of the Board. Section 19 (1) provides for the
appoi nt nent of the Chief. Executive Oficer of the tenple,
and the remaining four subsections of s. 19 deal wth his
terms and conditions of service. Section 20 speaks of the
powers and duties of the Chief Executive Oficer which
relate to the administration of the tenple properties.
Section 21 provides that the Board may ' appoint, suspend,
renove, dismiss or reduce in rank or in any way punish al
officers and servants of the Board other ‘than the Chief
Executive Oficer, in accordance with rules nade by the
State Government. Section 22 is ~very inportant. It
provides that save as otherw se expressly provided in or
under this Act, nothing
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herein contained shall affect any established usage of the
tenmple or the rights, honours, enolunments and perquisites to
whi ch any person may, by custom or otherwi se, be entitled in
the tenple. Section 23 deals with the budget, s. 24 with

accounts and s. 25 with the Adm nistrati on Report. Secti on
26 confers on the State Governnment power to call for such
information and accounts as nmay., in its opinion, be

reasonably necessary to, satisfy it that the tenple is being
properly nmaintained, and its administration carried on
according the provisions of this Act.  Under this section,
the Board is under an obligation to furnish forthwith -such
informati on and accounts as may be called for by the State
CGover nrent . Under s. 27, the State Governnment nmmy depute
any person to inspect any novable or inmovable property,
records, correspondence, plans, accounts and other docunents
relating to the tenple and endowrents, and the Board and its
of ficers and servants shall be bound to afford al

facilities to such persons for such inspection. Section
28(1) specifies ’'the purposes for which the funds of the
temple nmay be utilised and s. 28(2) provides that - w thout
prejudice to the purposes referred to in sub-s. (1), the
Boar d may, wth the previous sanction of the State
CGovernment, order that the surplus funds of the tenple be
utilised for the purposes nentioned in clauses (a) to (e).
Section 28(3) requires that the order of the Board under
sub-s. (2) shall be published in the prescribed nanner

Section 29 deals with the duties of trustee of specific
endownrent ; s. 30(1) confers the power on the State
CGovernment to make rules for carrying out all or any of the
purposes of the Act ; s. 30(2) provides that in particular
and wthout prejudice to the Generality of the foregoing
power, the State Government shall have power to nake rules
with reference to matters covered by clauses (a) to (i).
Under sub-section (3) it is provided that the rules made
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under this Act" shall be placed before the House of the
State
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Legi sl ature at the session thereof next follow ng. Secti on
31 provides that the State Governnent or any per son
interested may institute a suit in the Court of District
judge to obtain a decree for the reliefs nentioned in
clauses (a) to (e). These reliefs correspond to the relief
which nmay be obtained in a suit under s. 92 Code of Givi

Pr ocedure. In consequence, s. 31(2) provides that ss. 92
and 93 and 0. | r. 8, of the First Schedule to the Code of
Cvil Procedure shall have no application to any suit

claimng any relief inrespect of the admnistration or
managenent of the tenple and no suit in respect thereof
shall be instituted except as provided by this Act. In
other words, a suit which would normally have been filed
under ss. 92 and 93 and 0. 1, r. 8, of the Code has now to
be filed under s: 31. < Section 32 deals with the resistance
or obstruction in obtaining possession and it provides that
the order ~which may be passed by the Magistrate in such

matters shall, subject tothe result of any suit which nay
be filed to establish the right to the possession of the
property, be final. Section 33 deals with the costs of the
suit, etc. Section- 34 provides that this Act shall have

effect notw thstanding anything to. the contrary contained
in any law for the tinme being in force or in any schene of
managenent framed before the comencenment of ‘this Act or in
any decree, order, practice, customor usage. Section 35
contains a transitional provision and it enpowers the State
Covernment to appoi nt one or nore persons to discharge al
or any of. the duties of the Board after the Act cones into
force and before the first Board is constituted. Under s.
36 it is provided that if any difficulty arises in ' giving
effect to any of the provisions-of this Act, the State
Government nmay, by order, give such directions and nake such
provisions as nmay appear to it tobe necessary for the,
purpose of renoving the difficulty. Section 37 prescribes a
bar to suit or proceedi ng agai nst the. State Governnent for
anyt hi ng done or purported to be done by
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it under the provisions of this Act. The |last section deals
with repeal and savings. The Rajasthan Ordinance No. 2 of
1959 which had preceded this Act has been repealed by this
section. That in brief, is the scheme of the Act.

Later, we wll have occasion to deal wth the specific
sections which have been chal |l enged before us, but at this
stage, it is necessary to consider the broad scheme of the
Act in order to be able to appreciate the points raised by
the Tilkayat and the denomnation in challenging its
validity. For the purpose of ascertaining the true /scope
and effect of the schene envisaged by the Act it is
necessary to concentrate on sections 3, 4, 16, 22 and 34.
The schene of the Act, as its preanble indicates, is to
provide for the better adm nistration and governance of the
templ e of Shri Shrinathji at Nathdwara. |t proceeds on the
basis that the tenple of Shrinathji is a public tenmple and
having regard to the background of the administration of its
affairs in the past, the legislature thought that it was
necessary to make a nore satisfactory provision which wll
lead to its better administration and governance. |In doing
so, the legislature has taken precaution to safeguard the
performance of religious rites and the observance of
religious practices in accordance with traditional usage and
custom When the validity of any legislative enactment is
i mpugned on the ground that its naterial provi si ons
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contravene one. or the other of the fundanental rights
guaranteed by the Constitution, it is necessary to bear in
mnd the primary rule of construction. If the inpugned
provisions of the Statute are reasonably capable of a
constructi on which does not involve the infringenent of any
fundanental rights, that construction nust be preferred
though it nmay reasonably be possible to adopt another
construction which leads to the infringenent of the said
fundanental rights. |If the inpugned
605

provisions are reasonably not capable of the construction
which would save its validity, that of course is another
matter; but if two constructions are reasonably possible,
then it is necessary that the Courts should adopt that
construction which upholds the validity of the Act rather
than the one which affectsits validity. Bearing this rule
of construction in mnd, we nmust examne the five sections
to which we have just referred. Section 3 no doubt provides

for the 'vesting of the tenple property and all its
endowrent's i ncl uding offerings in the deity of Shrinathji,
and that clearly is unexceptionable. |If the tenple is a

public tenple, under H-ndu Law the idol of Shrinathji is a
juridical person and-so, the 'ownership of the tenple and
all it-, endowrents including offerings made before the ido
constitute the property of the idol. Having thus stated
what is the true |egal position about the ownership of the
temple and the endowrents, s. 3 proceeds to add that the
Board constituted under this Act shall be entitled to the
possession of the said property: If the | egi sl ature
intended to provide for the better administration of the
tenple properties, it was absolutely essential to constitute
a proper Board to look after the Said -administration, and
so, all that s. 3 does is to enable the Board to take care
of the tenple properties and in that sense, it provides that
the Board shall be entitled to claimpossession of the said
properties. In the context. this provision does not nean
that the Board would be entitled to di spossess persons who
are in posses-;ion of the said properties : it only / neans
that the Board will be entitled to protect its possession by
taking such steps as in -law nay be open to it and necessary
in that behalf. Section 4 is a nere corollary to s. 3
because it provides that the adm nistration of the tenple
and all its endowents shall vest in the Board. Thus, the
result of reading ss. 3 and 4 is that the statute declares
that the properties of the tenple vest in the deity of
Shrinathji and provides for the administration of the said
606

properties by appointing a Board and entrusting to the Board
the said admi nistration.

The true scope and effect of these provisions can be
properly appreciated only when they are corelated to ss. 16
and 22 section 16 prescribes the duties of the Board; it
requires that subject to the provisions of the Act and the
rules franmed wunder it, the Board has to nmanage the
properties and affairs of the tenple and arrange for the
conduct of the daily worship and cerenoni es and of festivals
in the tenple according to the custons and usages of the
Pushti mar gi ya Val | abhi Sanpradaya. It would be noticed that
two different categories of duties are imnmposed upon the
Board. The first duty is to nmanage the properties and secul ar
affairs of the tenple. This naturally is a very inmportant
part of the assignnent of the Board. Havi ng thus provided
for the discharge of its inmportant function in the matter of
admini stering the properties of the tenple, the section adds
that it WIIl be the duty of the Board to arrange for the
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religious worship, cerenpnies and festivals in the tenple
but this has to be done according to the customs and usages
of the denomination. It is thus clear that the duties of
the Board in so far as they relate to the worship and other
religious cerenonies and festivals, it is the traditiona
custonms and usage which’ is of Paranmount i nportance. In
other words, the Ilegislature has taken precaution to
safeguard the clue observance of the religious cerenonies,
worship and festivals according to the custom and usage of
the denomi nati on. Section 22 nakes this position stil
clearer; it provides that save as otherw se expressly
provided in or under the Act, nothing herein contained shal
affect any established usage of the tenple or the rights,
honours, enolunents and perquisites to which any person may,
by custom or otherwi se, be entitled in the tenple. The
savi ng provisions of s. 22-are very wi de; unless there is an
express provision to the contrary in the
607

Act, all_ nmatters which have been saved by s. 22 wll be
governed ' by the traditional usage and custom If only we
consi der ~the ~very wide terms in which the saving clause
under s. 22 has been drafted, it will be clear that the
| egi sl ature was anxious” to provide for t he better
adm nistration of the tenple properties and not to infringe
upon the traditional  religious cerenpbnies, worship and
festivals in the tenple and the rights, -honours, enolunents
and the perquisites attached thereto. Section 34 which
provi des for the over-riding effect of the Act nust be read
along with s. 22 and so, when it provides that the Act shal

have effect notw t hstandi ng practice, customor usage, it
only means that practice, custom and usage will not avail if
there is an express provision to the contrary as prescribed
by s. 22.

Readi ng these five sections together, it seems to us ' clear
that the Legislature has provided for the appointnent of a
Board to look after the admnistration of the property of

the tenple and nmanage its secular affairs as well / as the
religious affairs of the temple, but in regard 'to /'these
religi ous affairs consi sting of t he wor shi p,
services, .festivals and other cerenponies, the custom
prevailing in the tenple consistently with the tenets  of
Val | abha phil osophy are to be respected. The | earned

Attorney-General no doubt attenpted to read ss. 3 and 4 in a
very wi de manner and he sought to place a narr ow
construction on s. 22, thereby indicating that even
religious cerenpnies and rites and festivals would remain
within the exclusive jurisdiction of the Board w thout
reference to the traditional customor usage. (W do. not
think that it would be appropriate to adopt such an approach
in construing the relevant provisions of the Act. W  have
no doubt that when rule are franmed under s. 30 of ‘the Act,

they would be framed bearing in mnmind these essentia

features of the material provisions of the Act and will help
to carry out the object of the Act in keeping the religious
part of the services and wor-
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ship at the tenple apart fromthe secular part of the
adnm nistration of the tenple properties. Broadly .stated,
the former will be carried out according to the traditiona

usage and customand the latter according to the provisions
of the Act.

On behalf of the Tilkayat, the nain contention which has
been raised before us by the |learned Attorney-General is
that his right of property has been infringed under Art. 19
(1) (f) and M. Pathak has added that the rel evant
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provisions infringed the Tilkayat’s rights under Art. 31 (2)
of the Constitution. As we have already indicated, this
latter contention is raised in the wit petition filed by
the Tilkayat in this Court. Now in deciding the validity of
these contentions it is necessary to revert to the Firman
i ssued by the Rana of Udai pur in 1934, because the rights of
the Tilkayat have to be judged in the light of the said
Fi r man. W have already noticed that the said Firnan
clearly declares that the Tilkayat is nmerely a Custodian
Manager and Trustee of the property of the shrine Shrinathji
and that the Udaipur Darbar has the absolute right to
supervi se that the property dedicated to the shrine is used
for legitimte purpose of the shrine. Having regard to the
unam bi guous and enphatic words used in clause 1 of the
Firman and having regard to other drastic provi si ons
contained in its remaining clauses, we are inclined to think
that this Firman-made the Tilkayat for the time being a
Cust odi-an, Manager and Trustee, and nothing nore. As a
Custodian’ or ~ Manager, he had the right to nanage the
properties of the tenple, subject, of course, to the overal
supervision of the Darbar, the right of the Darbar in that
behal f being absolute. ~He was also a Trustee of the said
property and the word "’'trustee" in the context must mean
trustee in the technical 1egal sense. In other words, it is
not open to the Tilkayat to claimthat he has rights of a
Mahant or a Shebait; his rights are now defined and he
cannot claimany higher rights after the Firman was i ssued.
There can be no doubt that the right to
609

have the custody of the property such as the Custodi an has,
or the right to manage the property such as - the Manger
possesses, or the right to adm nister the trust property for
the benefit of the beneficiary which the Trustee can do,
cannot be regarded as a right to property under Art. 19
(1)(f) and for the same reason, it ~does not constitute
property under Art. 31(2). |If it is held that the Tilkayat
was no nore than a Custodi an, Manager and Trustee /properly
so called, there can be no doubt that he is not entitled to
rely either on Art. 19(1)(f) or on Art. 31(2). Theref ore,
on this construction of clause 1 of the Firman, the short
answer to the pleas raised by the Tilkayat under Arts.
19(1)(f) and 31(2) is that the rights such-as he possesses
under the said clause cannot attract Art. 19(1)(f) or Art.

31(2).
It has, however, been strenously urged before us that the
words " Custodi an, Manager or Trustee" should be Iliberally

construed and the position of the Til kayat should be taken
to be simlar to that of a Mahant of a Math or ‘a Shebait of
a tenple. Under Hindu Law, idols and Maths are / both
juridical persons and Shebaits and Mahants who nmanage 'their
properties are recognised to possess certain rights and to
claim a certain status. A Shebait by virtue of his office
is the person entitled to adm nister the property attached
to the temple of which he is a Shebait. Simlarly a Mhant
who is a spiritual head of the Math or religious institution
is -entitled to manage the said property for and on behalf
of the Math. The position of the Mahant under Hndu law is
not strictly that of a Trustee. As M. Ameer Ai delivering
the judgnent of the Board observed in Vidya Varuthi Thirtha
v. Balusam Ayyar (1), "called by whatever name he is only
the nmanager and custodi an of the idol or the institution."
When the gift is directly to an idol or a tenple, the scisin
to conplete the gift is necessarily effected by human
agency. In alnost every case the Mahant is given the right
to a
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(1) (1921) L, R 48 I.A 302, 311.

610
part of the usufruct,the node of enjoynment and the anount of
the wusufruct depending again on usage and custom In no

case was the property conveyed to or vested in him nor is
he a ""trustee" in the English sense of the term though in
view of the obligations and duties resting on him he is
answer abl e as a trustee in the general sense for
mal admi ni stration

This position has been accepted by this Court in The
Conmi ssioner, Hindu Religious Endowenents, Madras v. Sr
Lakshm ndra Thirtha Swamiar of Sri  Shirur-Mitt. (1).
Speaki ng for the unani nous Court in that case, Mikherjea J.,

observed, "Thus in the conception of Mhantship, as in
Shebaitship, both the elenments of office and property, of
duties and personal interest are blended together, and

neither can be detached fromthe other. The personal or
beneficial interest of the Mahant in the endowrents attached
to an institution is nanifested in his large powers of
di sposal and administration and his right to create
derivative tenures in respect to endowed properties; and
these and other rights of asinilar character invest the
of fice of the Mahant with the character of proprietary right
whi ch, though anomal ous to some extent, is still a genuine
legal right." On this view, this Court held that the right
of this character vesting in a Mahant is a right to property
under Art. 19(1) (f) of the Constitution. Relying on this
decision, it is urged that the Firman shoul d be construed to
make the Til kayat a Mahant or a Shebait and as such, clothed
with rights which amount to a right to property under Art.
19(1) (f) and which constitute property under Art. 31(2).
Assunming that the construction of clause | of the Firman
suggested by the learned Attorney-General is possible, let
us examne the position on the basis that the Til kayat can
in theory, be regarded as a Mahant of the tenple. What then
are the rights to which, according to the relevant evidence
produced in this case, the Mahant (is entitled in respect of
the tenple? As a Tilkayat, he has a right to reside in

(1) [1954] S.C. R 1005.
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the tenple as such Mahant he has a right to conduct or
arrange for and supervise the worship of theidol in - the

tenmpl e and the services rendered therein in accordance w th
the traditional custom and usage. He has also the right to
receive bhents on behalf of the idol and distribute Prasad
in accordance with the traditional custom and usage.” So far
as these rights are concerned, they have not been affected
by the Act, and so, no argument can be raised that in affec-
ting the said rights the Act has contravened either /Art.
19(1)(f) or Art. 31(2). It is, however, argued that 'as a
Mahant, the Til kayat had the right to manage the properties
of the tenple, to lease themout and in case of necessity,
to alienate themfor the purpose of the tenple; and it is
suggested that these rights constitute a right to property
under Art. 19(1) (f) and property under Art. 31(2). The
| earned Attorney-General fairly conceded that there was no
evidence to show that the right to alienate had ever been
exercised in this case, but he contends that the existence
of the right cannot be denied. It is also conceded that the
right to manage the properties was subject to the strict and
absol ute supervision of the Darbar, but it is suggested that
even so, it is a right which nust be regarded as a right to
property. In dealing with this argunent, it is necessary to
bear in nmind that the extent of the rights available to the
Ti | kayat under clause | of the Firman cannot be said to have
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become larger by virtue of the fact that the Constitution
cane into force in 1950. It is only the rights to property

which subsisted in the Til kayat under the said Firman that
woul d be protected by, the Constitution, provided of course,
they are rights which attract the provisions of Art.
19(1) (f) or Art. 31(2).
This branch of the argunent urged on behalf of the Tilkayat
naturally rests on the decision of this Court’ in. the case
of the Conmi ssioner, H ndu Religious Endownents, Mdras (1),
that right of a Mahant
(1) [21954] S.C. R 1005.
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does anbunt to "a genuine legal right" and that the said
right nust be held to fall under Art. 19(1)(f) because the
word "property" used in the said clause ought to receive a
very liberal interpretation. It will be recalled that in
the said case, this Court in terns and expressly approved of
the decision of M. Ameer Ali in Vidya Viruthi Thirtha's
case (1), which exhautively dealt with the position of the
Mahant " or ~the Shebait under Hi ndu | aw. We have already
guoted the relevant observations nade in that judgnent and
it would be relevant to repeat one of those observations in
whi ch the Privy Council stated that in al nbst every case the
Mahant s given the right to a part of the wusufruct, the
node of enjoynent and the anount of usufruct dependi ng again
on usage and custom /It is true that in the passage in M.
justice Mukherjea's j udgrent in~ the case of t he
Commi ssioner, Hi ndu Religious Endowrents, Madras (2), this
particul ar statement has not been cited; but having referred
to the rights which the Mahant can claim the |earned judge
has added that these and other rights of a simlar character
invest the office of the Mahant with the ~character, of
proprietary right which, though anonmal ous to sone extent, is
still a genuine legal right. It is clear that when this
Court held that the rights vestingin the Mhant as a
manager of the Math anbunt to a genuine legal right to
property, this Court undoubtedly had in mnd the fact that
usual |y, the Mahant or Shebait is entitled to be maintained
out of the property of the Math or the tenple and that the
extent of the right to a part of the usufruct and the node
of empl oynent and the anount of the usufruct always depended
on usage and custom of the Math or the tenple: It is in the
light of these rights, including particularly the right to
claim a part of the usufruct for his nmaintenance that this
Court held that the totality of the rights amunt to a right
to property under Art. 19 (1) (f).
(1) (1921) L.R 48 I.A 302, 311. (2) [1954] S.C/'R 1005.
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That takes us to the question as the nature and . extent of
the Tilkayat's rights in regard to the tenple property. It
is clear that the Til kayat never used any incone “from the
property of the tenple for his personal needs or ‘private
pur pose. It is true that the |Iearned AttorneyGeneral
suggested that this consistent course of conduct spreading
over a large nunber of years was the result of what  he
descri bed as self-abnegation on the part of the Tilkayats
from generation to generation and from Til kayat’'s point of
view, it can be so regarded because the Til kayat thought and
cl ai med that the tenple and his properties t oget her
constituted his private property. But once we reach the
conclusion that the tenpleis a public tenple and the
properties belonging to it are the properties of the tenple
over which the Tilkayat has no title or right, we will have
to take into account the fact that during the |Iong course of
the managenent of this tenple, the Tilkayat has never
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clainmed any proprietary interest to any part of the usufruct
of the properties of the tenple for his private persona
needs, and so, that proprietary interest of which M. Aneer
Al'i spoke in dealing with the position of the Mahant and the
Shebait and to which this Court referred in the case of Co-
nm si oner, Hi ndu Religious Endowrents Madras (1), is |acking
in the present case. Wat the Tilkayat can claimis nerely
the right to nmnage the property, to create |eases in
respect of the properties in a reason. able manner and the
theoretical right to alienate the property for the purpose
of the tenple; and be it noted that these rights could be
exercised by the Tilkayat under the absolute and strict
supervision of the Darbar of Udaipur. Now, the right to
nmanage the property belonging to the tenple, or the right to
create a |lease of the property on behalf of the tenple, or
the right to alienate the property for the purpose of the
tenmpl e under the supervision of the Darbar cannot, in our
opi nion, be equated with the totality of the power s
general | y ‘possessed by the Mahant or

(1) [1954] S.C.R 1005.
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even the Shebait, and so, we are not prepared to hold that
having regard to the character and extent of the rights
which can be legitimately claimed by the Tilkayat even on
the basis that he was a Mahant governed by the terns of the
Firman, anmount to a right to property under ‘Art. 19 (1) (f)
or constitute property under Art. 31 (2.).

Besides, we nmay add that even if it -was held that these
rights constituted a right to hol'd property their regul ation
by the relevant provisions of the Act woul d~ undoubtedy be
protected by Art. 19 (5). The tenple is a public tenple and
what the | egislature has purported to do is to regulate the
adnmi ni stration of the properties of the tenple by the Board
of which the Tilkayat is and has to bea menber. Havi ng
regard to the large estate owned by the Til kayat and having
regard to the very wide extent of the offerings made to the
temple by mllions of devotees from day to day; the
| egislature was clearly justified.in providing for proper
adnm nistration of the properties of the tenple. The
restrictions inmposed by the Act nmust, therefore, be treated
as reasonable and in the interests of the general public.
Turning to M. Pathak’ s argument that the rights constitute
property under Art. 31 (2) and the Act contravenes the said
provi si on because no conpensation had been provided for, ~ or
no principles have been prescribed in connection therewth,
the answer would be the sane. The right which the Tilkayat
possesses cannot be regarded as property for the purpose of
Art. 31 (2). Besides, even if the said rights are held to
be -property for the purpose of Art. 31 (2), there are /sone
obvi ous answers to the plea which may be briefly indicated.
After Art. 31 (2) was anmended by the Constitution- (Fourth
Amendnent) Act, 1955, the position with regard to the ' scope
and effect of the provisions of
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Art. 31 (1) and 31 (2) is no |longer in doubt. Article 31
(2) deals with the conpul sory acquisition or requisition of
a citizen's property and it provides that a citizen's
property can be conpulsorily acquired or requisitioned only
for a public purpose and by authority of |aw which provides
for conpensation and either fixes the anount of the
conpensation or specifies the principles on which and the
manner in -which, the conpensation is to be determ ned and
given;, and it adds that no such law shall be called in
guestion in any court on the ground that the conpensation
provided by that law is not adequate. Art. 31 (2A) which is
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expressed in a negative formreally amobunts to this that
where a |law provides for the transfer of the ownership or
right to possession of any property to the State or to a

corporation owned or controlled by the State, it shall be
deened to provide for the compulsory acquisition or
requisition of property. If, on the other hand, the

transfer of the ownership or the right to possession of any
property is not nmade to the State or to a corporation owned
or controlled by the State, it would not be regarded as
conpul sory acquisition or requisition of the property,
notwi thstanding that it does deprive any person of his
property. In other words, the power to nake a conpul sory
acquisition or requisition of a citizen' s property provided
for by Art. 31(2) is what the American | awers described as
"em nent domain" all other cases where a citizen is deprived
of his property are covered by Art. 31.(1) and they can
broadly be said to rest-on the police powers of the State.
Deprivation of property falling under the latter category of
cases 'cannot -~ be effected save by authority of law, this
Court has held that the expression "save by authority of
| aw' postulates that the Ilaw by  whose authority such
deprivation can be effected nust be a valid law in the sense
that it rmust not contravene the other fundamental rights
guaranteed by the Constitution.
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The argurment whi ch has been urged before us by M. Pathak is
that the right to adm nister the properties-of the tenple
which vested in the Mahant has been ~conpul sorily acquired
and transferred to a Board constituted under the Act which
Board is controlled by the State. W wll assunme that the
Board in question is controlled by the State; but the ques-

tion still remains whether the right which is allowed to
vest in the Til kayat has been conpul sorily acquired and has
been transferred to the Board. In-our opinion, what the Act

purports to do is to extinguish'the secular office /vesting
in the Tilkayat by which he was managi ng the properties of
the tenple. It is well-known that a Mhant conbines in
hinsel f both a religions and a secular office. This latter
of fice has been extinguished by the Act, and so, it ‘cannot
be said that the rights vesting in the Tilkayat to
admini ster the properties have been conpul sorily acquired.
Acqui sition of property, in the context, nmeans the
extinction of the citizen's rights in the property and the
conferment of the said rights inthe .State or the State
owned cor porati on. In the present case, the Act
extingui shes the Mahant’'s rights and then creates  another
body for the purpose of adnministering the properties of the
temple. in other words, the office of one functionary is
brought to an end and another functionary has  cone /into
existence inits place. Such a process cannot be said to
constitute the acquisition of the extinguished office or of
the rights vesting in (he person holding that office.
Besides, there is another way in which this question nay
per haps be considered. What the Act purports to do is not
to acquire the Tilkayat’s rights but to require himto share
those rights with the other nenbers of the Board. W have
al ready seen that the Act postulates that the Mahant for the
time being has to be a menber of the Board and so, the
adm ni stration of the properties which was so long carried
on by the Mahant al one would here after
617

have to be carried on by the Mhant along with his
col l eagues in the Board. This again cannot, we think, be
regarded as a compulsory acquisition of the Tilkayat's
rights. It is not suggested that the effect of the rel evant
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provisions of the Act is to bring about the requisitioning
of the said rights. Therefore, even if it is assuned that
the rights claimed by the Tiikayat constitute property under
Art. 31(2), we do not think that the provisions of Art.
31(2) apply to the Act. But as we have already held, the
rights in question do not anmount to a right to hold property
under Art. 19(1)(f) or to property under Art. 31(2).

That takes us to the argunment that the Act is invalid

because it: contravenes Art. 14. In our opinion, there is
no substance in this argument. W have referred to the
hi stori cal background of the present |egislation. At the

time when Odinance No. 11 of 1959 was issued, it had cone
to the know edge of the Government of Rajasthan that
val uabl es such as jewelleries, ornaments, gold and silver-
war e and cash had been renoved by the Tilkayat in the nonth
of December 1957, ~and as the successor of the State of
Mewar, the State of Rajasthan had to exercise its right of
supervising the due adm nistration of the properties -of the
templ e. There s no doubt that the shrine at Nathdwara
hol ds a ' uni que position anongst the Hindu shrines in the
State of Rajasthan and no tenple can be regarded as conpa-
rable with it. Besides, the Tilkayat hinself had entered
into negotiations for the purpose of obtaining a proper
schene for the adm'nistration of the tenple properties and
for that purpose, a suit under s. 92 of the Code had in fact
been filed. A Comm ssion of Enquiry had to be appointed to
investigate into  the renoval of the ~valuables. If the
temple is a public tenple and the 1egislature thought that
it was essential to safeguard the interests of the tenple by
taking adequate |egislative action in that behalf, it is
difficult to appreciate how the Til kayat can seriously
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contend that in passing the Act, the legislature has been
guilty of unconstitutional discrinmination. As has been held
by this Court in the case of Shri RamKrishna Dalma v. Shri
Justice S. R Tendol kar (1), -that a law  may be
constitutional even though it relates to a single individua
if, on account of sone special " circunstances or reasons
applicable to himand not applicable to others, that 'single
i ndi vidual may be treated as a class by hinself. Therefore,
the plea raised under Art. 14 fails.

The next point to consider is in regard to the pleas raised
nore by the denom nation than by the Til kayat hinmsel f under
Arts. 25 and 26 of the Constitution. The attitude adopted
by the denomination in its wit petition is not very easy to
appreci at e. In the wit petition filed on behalf ~of the
denom nation, it was urged that the Til kayat hinmself is the
owner of all the properties of the tenple and as such, was
entitled to manage themin his discretion and as he 1iked.
This plea clearly supported the Tilkayat’'s stand that the
tenmple in question was a private tenple bel onging to hinself
and as such, all the tenple properties were his private.
properties. The denonmination was clearly in two m nds. It
was inclined nore to support the Til kayat’s case than to put
up an alternative case that the denom nation was interested
in the nmanagenent of these properties. Even so, sone
all egations have been made in the wit petition filed on
behal f of the denom nation fromwhich it nay perhaps be
i nferred t hat it was the alternative case of t he
denom nation that the tenple and the properties connected
therewith belonged to the denonmination according to its
usages and tradition, and therefore, the managenent of the
said tenple and the properties cannot be transferred to the
Board. It is this latter alternative plea which is based on
Art. 25 (1) and Art. 26(b) of the Constitution. The argunent
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is that the Act contravenes the right guaranteed to the
denom nati on by

(1) [1949] S.C R 279, 297.
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Art. 25(1) freely to practise its religion and that it also
contravenes the denom nation’s right guaranteed under Art.
26(b) and (d) to nmnage its own affairs in matters of
religion and to administer its property in accordance wth
I aw. For the purpose of dealing with these argunments, we
wi Il assune that the denomi nation has a beneficial interest
in the properties of the tenple.
Articles 25 and 26 constitute the fundanental rights to
freedom of religion guaranteed to the citizens of this
country. Article 25 (1) protects the citizen's fundanenta
right to freedom of conscience and his right freely to
profess, practise and propagate religion. The protection
given to this right is, however, not absolute. It is
subj ect to public order, norality and health as Art. 25 (1)
its-elf denotes. It is also subject to the laws, existing
or future,which are specified in Art. 25 (2). Article 26
guar ant ees freedom of the denominations or sections thereof
to manage their religious affairs and their properties.
Article 26 (b) provides that subject to public order
norality and health, every religious denomnation or any
section thereof shall” have the right to nmanage its own
affairs in matters of religion ; and Art. 26 (d) lays down a
simlar right to adm nister the property of the denomni nation
in accordance with law. Article 26 (c) refers to the right
of the denomination to own and acquire movable and
i movabl e, property and it is in respect of ~ such property
that clause (d) nakes the provision which we have |just
qguot ed. The scope and effect of these articles has been
considered by this Court on several occasions. "The word
"religion" wused in Art. 25 (1)," observed Mikherjea, J.,
speaking for the Court in the case ~of the Conmi ssioner

H ndu Religious Endownrents, Madras (1). "is a matter of
faith with individuals and communities and it/ is not
necessarily theistic. It undoubtedly has its basis /in a

system of beliefs or doctrines which are regarded by. those
who prof ess

(1) [1954] S.C R 10Ck.
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that religion as conducive to their spiritual well ~being,
but it is not correct to say that religion is nothing else
but a doctrine or belief. A religion may not only |lay  down
a code of ethical rules for its followers to accept, it
m ght prescribe rituals and observances, cerenonies and
nodes of worship which are regarded as integral parts of
religion and these forns and observances m ght extend /even
to matters of food and dress."

In Shri Venkataranana Devara v. The State of Msore (1),

Venkatarama Aiyar, J., observed "'that the matter of
religion in Art. 26 (b) include even practices which are
regarded by the community as parts of its religion." It

woul d thus be clear that religious practice to which Art. 25
(1) refers and affairs in matters of religion to which Art.
26 (b) refers, include practices which are an integral part
of the religion itself and the protection guaranteed by Art.
25 (1) and Art. 26 (b) extends to such practices.

In deciding the question as to whether a given religious
practice is an integral part of the religion or not, the
test always would be whether it is regarded as such by the
comunity following the religion or not. This fornula nmay
in some cases present difficulties in its operation. Take
the case of a practice in relation to food or dress. If in
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a given proceedi ng, one section of the conmunity clains that
while performng certainrites while dress is an integra
part of the religion itself, whereas another section
contends that yellow dress and not the white dress is the
essential part of the religion, howis the Court going to
decide the question ? Simlar disputes may arise in regard
to food. In cases where conflicting evidence is produced in
respect of rival <contentions as to conpeting religious
practices the Court may not be able to resolve the dispute
by a blind application of the formula that the comunity
deci des whi ch

(1) [21958] S.C.R 895, 909.
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practice is an integral part of its religion, because the
conmunity may speak wi th nore than one voice and the fornula
woul d, therefore, break down. This question wll always
have to be decided by the Court and in doing so, the Court
may have  to enquire whether the practice in question is
religious’ in- character and if it is, whether it can be
regarded " as an integral or essential part of the religion
and the finding of the Court on such an issue wll always
depend wupon the evidence adduced before it as to the
consci ence of the conmunity and the tenets of its religion
It is in the light of this possible conplication which my
arise in sone cases that this Court struck .a note of caution
in the case of the Durgah Committee, Ajner v. Syed Hussain
Ali (1), and observed that in order that the practices in
guestion should be treated as a part of religion they ' nust
be -regarded by the said religion as its essential and
integral part ; otherwise even purely secular  practices
which are not an essential or an integral part of " religion
are apt to be clothed with a religious formand nay make a
claim for being treated as religious practices wthin the
nmeani ng of Art. 25 (1).

In this connection, it cannot-be ignored that what is
protected under Arts. 25 (1) and 26-(b) respectively are the
religious practices and the right to nmanage affairs in
matters of religion. |If the practice in question i's purely
secular or the affair which is controlled by the statute is
essentially and absolutely secular in-character, it~ cannot
be wurged that Art. 25 (1) or Art. 26 (b) has been
cont r avened. The protection is given to the practice of
religion and to the denomination’s right to manage its own
affairs in matters of religion. Therefore- whenever a claim
is made on behal f of an individual citizen that the inpugned
statute contravenes his fundanental right to practi se
religion or a claimis made on behalf of the denomni nation
that the fundanmental right guaranteed to it to ' nmanage. its
own affairs in

(1) [1962] 1 S.C.R 383,411
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matters of religion is contravened, it is necessary to
consi der whether the practice in questionis religious or
the affairs in respect of which the right of managenent is
all eged to have been contravened are affairs in matters  of
religion. If the practice is a religious practice or the
affairs are the affairs in matters of religion, then, of
course, the rights guaranteed by Art. 25 (1) and Art. 26 (b)
cannot be contravened.

It is true that the decision of the question. as to whether
a certain practice is a religious practice or not, as well
as the question as to whether an affair in question is an
affair in mtters of religion or not, nmay pr esent
difficulties because sonetinmes practices, religious and
secul ar, are inextricably mxed up. Thi s is nor e
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particularly so in regard to Hindu religion because as is
wel |l  known, under the provisions of ancient Snritis, al

hurman actions from birth to death and nost of t he
i ndi vidual actions fromday to day are regarded as religious

in character. As an illustration, we may refer to the fact
that the Snritis regard marriage as a sacranent and not a
contract. Though the task of disengaging the secular from

the religious nay Dot be easy, it nust nevertheless be
attenpted in dealing with the claims for protection under
Arts. 25 (1) and 26(b). If the practice which is protected
under the former is a religious practice, and if the right
which is protected under the latter is the right to nmanage
affairs in matters of religion, it is necessary that in
judging about the nerits of the claimnade in that behalf
the Court nust be satisfied that the practice is religious
and the affair is in regard to a matter of religion. In
dealing with this problemunder Arts. 25(1) and 26(b),
Latham ~ C. J.,"s. observation in Adelaide Conpany of
Jehovah’ s/ witnesses Incorporated v. The Commonwealth (1),
that "what is religion to one is superstition to another",

on which M. Pathak relies, is of '-no relevance. If an
obvi ously

(1) 67 CL.R 116, 123.
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secular matter is clained to be matter of religion, or if an
obviously secular practice is allegedto ‘be a religious
practice, the Court would be justified in- rejecting the
claim because the protection guaranteed by Art. 25(1) and
Art. 26(b) cannot  be extended to secular practices and
affairs in regard to denom national matters which are not
matters of religion, and so, a claimnmade by a citizen that
a purely secular matter anobunts to a religi ous practice, or
a simlar claimnmade on behalf of the denomination that a
purely secular matter is an affair in matters of religion

may have to be rejected on the ground that it is based on
irrational considerations and cannot attract the provisions
of Art. 25(1) or Art. 26(b). This aspect of the matter nust
be borne in nind in dealing with the true scope and effect
of Art. 25(1) and Art. 26(b).

Let us then enquire what is the right which bhas been
contravened by the rel evant provisions of the Act.. The only
right which according to the denom nation, has been
contravened is the right of the Tilkayat to nanage the
property belonging to the tenple. It is urged that
throughout the history of this tenple, its properties  have
been nanaged by the Til kayat and so, such managenent by the
Til kayat anounts to a religious practice under Art. 25(1)
and constitutes the denomnation’s right to ([ nanage the
affairs of its religion under Art. 26(b). W have no
hestitation in rejecting this argunment. The right to nanage
the properties of the tenple is a purely secular matter and

it cannot, in our opinion be regarded as a religious
practice so as to fall under Art. 25(1) or as anmounting to
affairs in matters of religion. It is true that the

Til kayats have been respected by the followers of the
denom nation and it is also true that the managenent has
remained with the Til kayats, except on occasions like the
mnority of the Til kayat when the Court of WArds stepped in
If the tenple had been private and the properties of the
tenpl e had bel onged to the Til kayat, it was another matter.
624

But once it is held that the tenple is a public temple, it
is difficult to accede to the argunent that the tenets of
the Vallabha cult require as a matter of religion that the
properties nmust be managed by the Tilkayat. 1In fact, no
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such tenet has been adduced before us. So long as the
denom nation believed that the property belonged to the
Til kayat like the tenple, there was no occasion to consider
whet her the managenent of the property should be in the
hands of anybody el se. The course of conduct of the
denom nation and the Til kayat based on that belief may have
spread for many years, but, in our opinion, such a course of
conduct cannot be regarded as giving rise to a religious
practice under Art. 25(1). A distinction nust always be
made between a practice which is religious and a practice in
regard to a matter which is purely secular and has no
el ement of religion associated with it. Therefore, we, are
satisfied that the clai mnmade by the denom nation that the
Act inpinges on the rights guaranteed to it by Art. 25(1)
and 26(b) must be rejected.

That |eaves one nore point. to be considered under Art.

26(d). It is urged that the right of the denomination to
adm ni ster its property has virtually been taken away by the
Act, and 'so, it is7invalid. |t would be noticed that Art.

26(d) recognises the denom nation’s right to admnister its
property, but— it clearly provides that the said right to
adnmi ni ster the property must be in accordance with law. M.
Sastri for the denom nation suggested that law in the
context is the law prescribed by the religious tenets of the
denom nation and /not a |egislative enactnent passed by a
conpetent |egislature. In our opinion, this argunent is
whol |y untenable. ' In the context thelow means a | aw passed
by a competent |egislature and Art.  26(d) provides that
though t he denom nation has the right to admnister its pro-

perty, it must adm nister the property in _accordance wth
law. I n other words, this clause enphatically
625

brings out the conpetence of the legislature to nmake a | aw
in regard to the administration of the property belonging to

the denom nati on. It is truethat ~under the guise of
regulating the administration of the property by the
denom nati on, the denom nation’s right nust not be

extinguished or altogether destroyed. That is what this
court has held in the case of the Conmmi ssioner, H ndu' Reli-
gi ous Endowrents Madras (1) and Ratil al Panachand Gandhi v.
The State of Bombay (2).

Incidentally, this clause will help to deternine the scope
and effect of the provisions of Art. 26(b). Adm ni stration
of the denom nation’s property which is the subject-nmatter
of this «clause is obviously outside the scope of Art. 26
(b). Matters relating to the admnistration of t he
denom nation’s property fall to be governed by Art. 26(d)
and cannot attract the provisions of Art. 26(b).| Article 26
(b) relates to affairs in matters of religion such as’' the
performance of the religious rites or cerenpnies, ~or the
observance of religious festivals and the like; it -does not
refer to the adm nistration of the property at all. ‘Article
26(d) therefore, justifies the enactment of a law to
regulate the adm nistration of the denom nation’s property
and that is precisely what the Act has purported to do in
the present case. |If the clause ""affairs in matters of
religion" were to include affairs in regard to all matters,
whet her religious or not the provision under Art. 26 (d) for
| egi sl ative regul ation of the admnistration of t he
denom nation’s property would be rendered illusory.

It is however, argued that the constitution of the Board in
which the adm nistration of the property now vests is not
the denom nation, and since the administration is now |eft
to the Board, the denomnination has been wholly deprived of
its right to adm nister the property. It is remarkable that
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this plea should be nmade by the representatives of the
(1) [1954] S.C.R 1005.
(2) [1954] S.C.R 1055.
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denom nation who in their wit petition were prepared to
support the Tilkayat in his case that the tenple and the
properties of the tenple were his private property. That
apart, we think that the constitution of the Board has been
deliberately so prescribed by the legislature as to ensure
that the denom nation should be adequately and fairly repre-
sented on the Board. W have already construed s. 5 and we
have held that s. 5 (2) (g) requires that the nenbers of the
Board other than the Collector of Udaipur District should
not only profess Hindu religion but nust also belong to the
Pushti-Margi ya Vallabhi® Sanpradaya. It is true that these
nmenbers are nom nated by the State Government, but we have
not been told how elsethis could have been effectively
arranged in the interests of the tenple itself. The nunber
of the devotees visiting the tenple runs into lacs ; there
is no Organisation which conprehensively represents the
devotees as a class there i's no register of the devotees and
in the very nature of things, it is inpossible to keep such
a register. Therefore, the very large mass of Vallabh's
foll owers who constitute the denom nati on can be represented
on the Board of managenent only by a proper nom nation made
by the State Governnent, and so, we are not i npressed by the
pl ea that the nmanagenent by the Board constituted under the
Act will not be the managenent of the denom nation. In this
connection, we nmay refer to clause | of the 'Firman which
vested in the Darbar absolute right to supervise the
managenent of the property. As a successor-in-interest of
the Darbar, the state of Rajasthan can be trusted to
nom nate nmenbers on the Board who woul'd fairly represent the
denomi nati on. Havi ng regard to al | t he rel evant
circunstances of this case; we do not think that the
| egi sl ature coul d have adopted any other alternative for the
pur pose of constituting the Board. Therefore, we must hold
that the challenge to the validity of the Act on the
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ground that it contravenes Arts. 25 (1), 26 (b) and 26 (d)
nmust be repell ed.

It still remains to consider the provisions of the Act which
have been chal l enged by the Til kayat and the denom nation as
wel | as those which have been struck down by the High Court
and in respect of which the State has preferred appeals. W
will take these sections in their serial order. W have
considered ss. 3, 4, 16, 22 and 34 and have held that these
sections are valid because the schenme envi saged by the  said
sections clearly protects the religious rites, . cerenpnies
and services rendered in the tenple and the Tilkayat’'s
status and powers in respect thereof. The said 'schene
nerely allows the adnministration of the properties of the
tenmple which is a purely secular matter to be undertaken by
the Board, and so, it is not necessary to refer to the said
sections agai n.

Section 2 (viii) which defines a tenple as including the
temple of Shri Navnitpriyaji and Shri Madan Mhanlalji has
been struck down by the Hi gh Court in regard to the said two
subsidiary deities. The Hi gh Court has held that the two
deities Navnitpriyaji and Madan Mhanlalji are the private
deities of the Tilkayat and it was not conpetent to the
legislature to include themwithin the definition of the
temple wunder s. 2 (viii). It was urged before -the High
Court that the said two idols had been transferred by the
Til kayat to the public tenmple and made a part of it, but it
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has held that there was no gift or trust deed by the
Til kayat divesting hinself of all his rights in those two
idols and its property and so, the validity of the section

could not be sustained on the ground of such transfer. The
correctness of this conclusion is challenged by the |earned
Solicitor-General on behalf of the State. 1In dealing wth

this question, the conduct of the Tilkayat needs to be
exam ned. On Cctober 15, 1956 a report
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was made by M. Ranawat to the Til kayat in respect of these
two idols. It appears that the grant of some villages in

respect of these idols stood in the name of the Til kayat and
after the said villages were resuned by the State, a
guestion arose as to the conpensation payable to the owner
of the said villages: Inthat connection, M. Ranawat
reported to the Tilkayat that it would be to the advantage
of the two idols if the said |lands along with the idols were
treated as a part of the public tenple. He cited the
precedent ‘of the |ands belonging to the Nathdwara Tenple in
support of his plae. On receiving this report, the Tilkayat
was pleased to transfer the ownership of Shri Thakur
Navnitpriyaji, Shri Madan Mhanji and Bethaks to the
principal tenple of Shri Shrinathji. of course, he retained
to hinmself the right and privilege of worship over those
tenmples and Bethaks as in the case of Shrinathji tenple.
The Tilkayat also /expressed his concurrence wth t he
proposal nade in this report and signed in- token of his
agreenent . It appears that after orders were issued in
accordance with the decision of “the Tilkayat, the two
tenmples were treated as part-of the bigger tenmple of
Shrinathji. This is evidenced by the resol ution which wag
passed at the neeting of the Power of Attorney Holders of
the Tilkayat on the sanme day i.e., 15-10-1956. One of the
resol utions passed at the said mneeting shows that the
proposal regarding the tenples and Bethaks owned by His
Hol i ness stating therein that H s Holiness had been | pleased
to transfer the ownership thereof to Shrinathji, was
consi der ed. That proposal along with the list of tenples
and Bet haks was produced before the Conmittee. The Ti'l kayat
was present at the neeting and he confirmed the proposal and
put his signature thereon before the Committee. Ther eupon
the Conmittee accepted the proposal wth thanks and
instructed the Executive Oficer to do the needful in that
behal f. Thus, the Til kayat proposed to the Cormmittee of his
Power of Attorney
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Hol ders that the two idols and their Bethaks ~should be
transferred fromhis private estate to the principal tenple
of Shrinathji and that proposal was accepted and  thereafter
the two idols were treated as part of the principal tenple.
After this transfer was thus formally conpleted it appears
that the Tilkayat was inclined to change his mnd and so, in
submitting to the Cormmittee a list of tenples and Bethaks
transferred by himto the principal tenple of Shrinathji, he
put a heading to the list which showed that the said
transfer had been nade for nanagenment and administration
only and was not intended to be an absolute transfer. Thi s
was done on or about Novenber 23, 1956.

This conduct on the part of the Tilkayat was naturally
di sapproved by the Commttee and the heading of the list was
objected to by it in aletter witten on Decenber 31, 1956.
To this letter the Til kayat gave a reply on January 7, 1957,
and he sought to explain and justify the wording adopted in
the heading of the list. It is thus clear that the heading
of the list forwarded by the Til kayat to the Commttee nust
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be ignored because that heading clearly shows a change of
mnd on the part of the Tilkayat and the question as to
whether the two idols formpart of the principal tenple of
Shrinathji nust be decided in the light of what transpired
on Cctober 15, 1956. judged in that way, there can be no
doubt that the Til kayat solemly transferred the two idols
to the wprincipal tenple and in that sense, gave up his
ownership over the idols and a fornmal proposal nade in that
behal f was accepted by the Cormittee. |n our opinion, the
High Court was in error in not giving effect to this
transfer on the ground that no gift or trust deed had been
duly executed by the Tilkayat in that behalf. A dedication
of private property to a charity need not be nade by a
witing: it can be nmade orally or even can
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be inferred fromconduct. In the present case, there is
much nore than conduct in support of the State’'s plea that
the two idols had been transferred. There is a form
report . nmade by the Manager to the Tilkayat which was
accepted by the Tilkayat ;7 it was followed by a fornal
proposal —nmade by the Tilkayat to the Committee and the
Conmittee at its neeting formally accepted that proposal and
at the neeting when this. proposal was accepted, the
Ti | kayat was present. Therefore, we nmust hold that the two
idols now formpart of the principal tenple and have been
properly included within the definition of the word "tenple"
under s. 2 (viii). W should accordingly set aside the
decision of the High Court and uphold the validity of s. 2
(viii).
The proviso to s. 5 (2) (g) has been attacked by the | earned
Attorney-General. He contends that in making the Collector
a statutory nenber of the Board even though he may not be a
Hi ndu and may not belong to the denom nati on, t he
| egislature has contravened Arts. 25 (1) and 26 (b). We
have already dealt with the general plea raised under the
said two articles. W do not think-that the provision that
the Collector who is a statutory nenmber of the Board need
not satisfy the requirenents of s. 5 (2) (g), can be said to
be invalid. The sole object in making the Collector a
menber of the Board is to associate the Chief Executive
Oficer in the District with the adnmnistration of the
property of the tenple. His presence in the Board would
naturally help in the proper admnistration of the tenple
properties and in that sense, nust be treated as valid and
pr oper. This provision is obviously consistentt with the
State’s right of supervision over the nanagenent ~of the
tenple properties as specified in the Firman of 1934.
Sections 5, 7 and 11 have al ready been considered by us with
particul ar reference to the possible
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renoval of the Til kayat under s. 7 and its consequences. It
may be that in view of the fact that even if the Til kayat is
renoved under s. 7 (1) (b) and (c) he has to be ‘again

nomnated to the Board, the legislature may well  have
exenpted the Til kayat fromthe operation of s. 7 (1) (b) and
(c). That, however, cannot be said to nake the said

provision invalid in | aw.
Sections 10 and 35 have been attacked on the ground that

t hey enmpower t he State CGover nirent to | eave t he
adm nistration of the tenple property to a non-Hi ndu. It
will be noticed that s. 10 contenplates that if a Board is

di ssol ved for the reasons specified in it. the Government is
required to direct the i mediate reconstitution of another
Board and that postulates that the interval between the
dissolution of one Board and the constitution of a fresh
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Board woul d be of a very short duration. |If the |egislature
thought it necessary to provide for the managenent of the
temple properties for such a short period on an ad hoc
basis, the provision cannot be seriously chall enged. What
is true about this provision under s. 10, is equally true
about the transitional provision in s. 35.
A part of s. 16 has been struck down by the High Court in so
far as it refers to the affairs of the tenple. This section
aut horises the Board to manage the properties and affairs of
the tenple. The High Court thought that the expression
"*affairs of the tenple" is too wide and may include
religious affairs of the tenple; and since in managi ng these
affairs of the tenple, the section does not require that the
managenent shoul d be according to the custons and usages of
the denomination, it came to the conclusion that the clause
"affairs of the tenple" is-invalid and should, therefore, be
struck down.
W are not satisfied that this viewis correct. In the
context the expression ""affairs of the tenple"
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clearly refers to the purely secular affairs in regard to
the adnministration of the tenple. Cearly, s. 16 cannot be
construed in isolation and nmust be read long with s. 22.
that is why it has been left to the Board to nmanage the
properties of the tenple as well as the purely secular
affairs of the temple, and so, this nmanagenent need not be
governed by the custom and usage of the denoni nation. | f
the expression "affairs of the tenple"™ is construed in this
narrow sense as it is intended to be, then there is no
infirmty in the said provisions. W my add that the ex-
pression "affairs of the tenple" has been used in.i. 28 (1)
of the Madras Hi ndu Religious and Charitabl e Endowrents Act
No. 22 of 1959 in the sane sense. Therefore, we would hold
that the H gh Court was in error in striking down the clause
"affairs of he tenple" occuring in s. 16.
The next section to consider is s. 21. This section gives
to the Board conplete power of ( appointnent, suspension
renoval , disnissal, or inposition . of Lily other punishnment
on the officers and servants of .he tenple or the Board, the
Chi ef Executive O ficer being exenpted fromthe operation of
this section. It has been urged before us that this section
m ght include even the Mukhia and the Assistant Mikhia  who
are essentially religious officers of the tenple concerned
with the performance of religious rites and services to the
idols; and the argunment is that if they are made the
servants of the Board and are not subjected to t he
di scipline of the Tilkayat, that would be contrary to Art.
25 (1) and 26 (b) of the Constitution. |In considering this
argunent, we nust have regard to the fact that the -Mikhia
and the Assistant Mikhia are not only concerned with the
religious worship in the tenple, but are also required to
handle jewellery and ornanents of a very valuable @ order
which are put on the idol and renoved fromthe idol  every
day, and the safety of the said valuable jewellery is a
secular matter within

633
the jurisdiction of the Board. That is why it was necessary
that the Board should be given jurisdiction over those
officers in so far as they are concerned with the property
of a tenple. W have no doubt that in working out the Act,
the Board will act reasonably and fairly by the Til kayat and
nothing wll be done to inpair his status or to affect his
authority over the servants of the tenple in so far as they
are concerned with the religious part of the worship in the
tenmple. Since the worship in the tenple and the cerenpnies
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and festivals in it are required to be conducted according
to the custons and usages of the denonination by s. 16, the
authority of the Tilkayat in respect of the servants in
charge of the said worship and cerenonies and festivals will

have to be respected. It is true that soon after the Act
was passed and its inplenmentation began, both parties
appeared to have adopted unhel pful attitudes. W were

referred at length to the correspondence that passed between
the Tilkayat and the Commttee in respect of sonme of these
matters. W do not think it necessary to consider the
merits of that controversy because we are satisfied that
once the Act is upheld, it will be inplenented by the Board
consistently with the ‘true spirit of the Act without
offending the dignity and status of the Tilkayat as a
religious head in charge of ‘the tenple and the affairs in
matters of religion connected with the tenple. Ther ef or e,
we do not think it woul d be right to strike down any part of
S. 21 as suggested by the | earned Attorney-Ceneral
The wvalidity of s. 27 has been challenged by the |earned
Attorney-General ~on the ground that it empowers the State
Covernment to depute any person-to enter the prem ses of the
templ e, though, in a given case, such a per-son may not be
entitled to nake such-an entry. Even a non-H ndu person may
be appointed by the State Government. to inspect the
properties of the/'tenple and if he insists upon making an
entry in the tenple, that woul d contravene the provisions
634

of Art. 25 (1) and 26 (b) of the Constitution; that is the
argunent urged in support of the challenge to the validity
of s. 27. W do not think there is any substance in this
argunent. All that the section does is to enpower the State
CGovernment to depute a person to inspect the properties of
the tenple and its records, correspondence, plans, ‘accounts
and other relevant docunents. W do not think that the
section constitutes any encroachment of the rights protected
by Art. 25 (1) or Art. 26 (b). . If the admnistration of the
properties of the tenple has been/validly left to the Board
constituted wunder the Act, then the power of inspection is
necessarily incidental to the power to adnminister the
properties, and so in giving the power to the State
CGovernment to depute a person to inspect the properties of
the tenple, no effective conplaint can be nmade agai nst the
validity of such a power. The fear expressed by the learned
Attorney-General that a non-H ndu may insist upon entering
the temple in exercise of the authority conferred on him by
the State Government under s. 27 is, in our —opinion, far-
fetched and imaginary. W are satisfied that the power of
i nspection which the State Governnent nmay confer upon. any
person under s. 27 is intended to safeguard the proper
adm nistration of the properties of the tenple and  nothing
nor e. Therefore, we do not think that s. 27 suffers from
any constitutional infirmty. |In this connection, 'we may
add that a simlar provision contained in the ' Mdras
Rel i gi ous Endowrents Act has been upheld by this Court in
the case of The Conmi ssioner, Hindu Religious Endowrents,
Madras (1).
That takes us to s. 28 (2) and (3). These two sub-sections
have been struck down by the Hi gh Court because it thought,
that they were inconsistent with the view expressed by this
Court in the case of Ratilal Panachand Gandhi (2). Vi | e
di scussing the validity of these two sub-sections, the High
Court has observed "that without entering into an el aborate
(1) [1954] S.C.R 1005.

(2) [1954] S.C. R 1055,
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di scussion on the point, we nay point out that such
provi sion has been held to be invalid by the Supreme Court
in the case. of Ratilal Panachand Gandhi" (1). The |earned
Solicitor-General contends and we think, rightly, that the
observations on which the H gh Court has relied support the
validity of the two subsections and are inconsistent wth
the decision of the High Court itself. 1In the case of
Ratilal Panachand Gandhi (1), this Court was dealing wth
the wvalidity of ss. 55 and 56 of the Bonbay Public Trusts
Act. 1950 (No. 29 of 1930). Section 55 of the said Act
purported to lay down the rule of cy pres in relation to the
adm nistration of religious and charitable trust; and s. 56
dealt with the powers of the courts in relation to the said
application of cy pres doctrine. This Court observed that
these two sections purported to |ay down how the doctrine of
cy pres is to be applied inregard to the administration of
public trust of a religious or charitable character; and
then it proceeded to exam ne the doctrine of cy pres as it
was devel oped by the Equity Courts in England and as it had
been adopted by our Indian Courts since a long tinme past.
"La the opinion of this Court, the provisions of ss. 55 and
56 extended the said doctrine much beyond its recognised
limts and further introduced certain principles which ran
counter to well established rules of "law regarding the
adm nistration of charitable trusts. It is significant that
what the inpugned sections purported to authorise was the
di version of the trust property or funds for purposes which
the Charity Conmissioner or the court considered expedient
or proper although the original objects of the founder could

still be carried out and that was an unwar r ant abl e
encroachnent on the freedomof religious institutions in
regard to the managenent of their religious affairs. In

support of this view, the tenets of the Jain religion were
referred to and it was observed that apart fromthe tenets
of the Jain religion, it would be a violation of the freedom
of religion and of the right which a religious

(1) [1953] S.C.R 1055.
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denom nation has, to nmanage its own affairs in _ matters of
religion, to allow any secular authority to divert the trust
nmoney for purposes other than those for which the trust was
creat ed. On this view, s. 55 (3) which ~contained the
of f endi ng provision, and the cor respondi ng provi si on
relating to the. powers of the Court occurring in the |atter
part of s. 56 (1) were struck down. 1In this connection, it
is, however, necessary to bear in nind that in dealing wth
this question, this Court has expressly observed  that the
doctrine of cy pres can be applied where thereis a surplus
| eft after exhausting the purposes specified by the settler
In other words, the decision of this Court in the -case of
Ratilal Panachand Gandhi (1), cannot be applied to the
provisions of s. 28 (2) and (3) which deal wth the
application of the surplus in fact after this decision was
pronounced, the relevant provision of the Bonbay Act  has-
been anended and the application of the doctrine of cy pres
is now confined to the surplus available after the purposes
of, the trust have been dealt with. The Hi gh Court has not
noticed the fact that s. 28 (2) and (3) dealt wth the
application of the surplus funds and that postulates that
these two sub-sections can be invoked only if and after the
mai n purposes of the public tenple have been duly satisfied.
Therefore, we hold that the H gh Court was in error in
striking downs. 28 (2) and (3) on the ground that they are
i nconsistent with the decision of this Court in the case of
Ratil al Panachand Gandhi (1). W may add that this position
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was not seriouly disputed before us by the | earned Attorney-
Gener al
The next sectionis 30 (2) (a). It confers on the State
Governnment the power to mmke rules in respect of the
qualifications for holding the office of and the all owances
payable to the Goswam . This sub-section has been struck
down by the High Court and the |earned Solicitor-GCenera
does not quarrel with the conclusion of the Hi gh Court. He
has, however, fairly conceded that though the first part of
(1) [1954] S.C. R 1055.
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S. 30 (2) (a) may be struck down, the latter part need not
be struck down. This latter part allows rules to be franed
by the State Governnent in regard to the allowances payable
to the Goswami. W think it is but fair that this part
shoul d be upheld so that a proper rule can be made by the
State Governnernt - determining the quantum of allowances
whi ch shoul d be paid to the Goswam and the manner in which
it should be so paid. W would, therefore strike dowmn the
first part of s. 30 (2) (a) and uphold the latter part of it
whi ch has relation to the allowances payable to the Goswami .
The two parts of the said sub-section are clearly severable
and so, one can be struck down wi thout affecting the other
In regard to s. 36, the Hi gh Court thought that it gives far
t oo sweeping powers to the Governnent and so, it has struck
it down. Section 36 nerely enpowers the Governnent to give
such directions as nmay be necessary to carry out the objects
of the Act in case a difficulty arises in giving effect to
the provisions of the Act. W may, in this connection
refer to the fact that a simlar provision is contained in
s. 36 of the jagannath Tenple Act (Orissa 11 of 1955). The
object of s. 36 inthe Act is nerely torenove difficulties
in the inplenentation of the Act. It is in that sense that
the section mnust be narrowy construed and the scope and
ambit of the power conferred on the State Governnent be
circunmscribed. |If the section is so construed, it would not
be open to any serious objection. Therefore, ' we are
satisfied that the High Court was in error in striking down
this section on the ground that the powers conferred on the
State Covernment are too w de.

That take us to s. 37 which has been struck down by the Hi gh
Court on the ground that it can be utilised as a defence to
a suit under s. 31. W have already noticed that s. 31
enpowers a person having an interest to institute a suit for
obt ai ni ng any of the
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reliefs specified in clauses (a) to (e) of that section
The Hi gh Court thought that s. 37 nmay introduce an
i npedi nrent against a suit brought by a private  individua
under s. 31. W are satisfied that the High Court ~was in
error in taking this view Al that this section  purports
to dois to provide for a bar to any suits or proceedings
agai nst the State Governnment for any thing done or purported

to be done by it under the provisions of the Act. Such
provisions are contained in many Acts, like, for instance,
Acts in regard to Local Boards and Municipalities. It is

true that s. 37 does not require that the act done -or
purported to be done should be done bona fide, but that is
presumably because the protection given by s. 37 is to the
State Governnent and not to the officers of the State. The
effect of the section nerely is to save acts done or
purported to 'be done by the State under the provisions or
the Act; it cannot inpinge upon the rights of a citizen to
file a suit under s. 31 if it is shown that the citizen is
interested within the meaning of s. 31 (1). W are inclined
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to hold that the H gh Court has, with respect, m sjudged the
true scope and effect of the provisions of s. 37 when it
struck down the said section as being invalid. We rnust
accordingly reverse the said conclusion of the Hi gh Court
and uphold the validity of s. 37.

The result is that the appeals preferred by the Tilkayat,

the denom nation and Ghanshyami alji fail and are dism ssed.
So does the wit petition filed by the Tilkayat fail and the
same is dismssed. The appeals preferred by the State

substantially succeed and the decision of the H gh court
striking down as ultra vires part of s. 2 (viii) in relation
to the idols of Navnitpriyaji and Madan Mhanlalji; part of
s. 16 in so far as it refers to the affairs of the tenple;
s. 28 (2) and (3), s. 36 and s. 37 is reversed. W however,
confirm the decision of the Hi gh Court in so far as it has
struck down s. 30 (2) (a) inregard to
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the qualifications for holding the office of the Goswam but
we reverse its decisionin so far as it relates to the
latter part-of s. 30 (2) (a) which deals with the all owances
payabl e to the Goswami. [n the circunstances of this case
we direct that parties should bear their own costs
t hr oughout .
Appeal dism ssed.




