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ACT:

Contract - Conpensati on. for breach of contract where penalty
stipulated for-"the contract contains any other  stipulation
by way of penalty", if applicable, to all stipulation by way
of penalty-Indian Contract Act, 1872 (Act I'X of 1872), i. 74
--Code of Cvil Procedure, 1908 (Act 5 of 1908), s. 2 (12)
and O 20 r. 12(1) (c).

HEADNOTE

By agreenent dated March 21, 1949, the plaintiff contracted
to sell leasehold rights in a piece of land and in the
bui I di ng constructed thereon to the defendant . The

plaintiff received Rs. 25,000/- under the agreenment and
delivered possession of the building and the land in his
occupation to the defendant, but the sale was not™ conpleted
before the expiry of the period stipulated in the agreenent,
and for this default each party blaned the other. The
plaintiff instituted a suit in the court of the | Subordinate
judge claimng to forfeit the anpbunt of Rs. 25,000/-
received by him and praying for a decree for possession of
the land and building and for conpensation for < use and
occupation of the building fromthe date of delivery of
possession to the defendant of the property. The defendant
contended that the plaintiff having broken the contract
could not forfeit the amobunt of Rs. 25,000/- received by him
nor claimany conpensation. The trial judge held that the
plaintiff had failed to put the defendant in possession and
could not therefore retain Rs. 25,000/- and accordingly
directed that on the plaintiff depositing Rs. 25,000/- |ess
Rs. 1,400/- the defendant do put the plaintiff in possession
and awarded to the plaintiff future nesne profits at the
rate of Rs. 140/- pernmitters fromthe date of the suit unti

delivery of possession. On appeal the High Court nodified
the decree of the trial court and declared ,that the
plaintiff was entitled to retain out of Rs. 25,000/- paid by
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the defendant wunder the sale agreenent, a sum of Rs.
11,250/- and directed that the plaintiff do get from the
def endant conpensation for use at the rate of Rs. 265/- per
mensem

Held, that the High Court was right in holding that the
def endant had comm tted breach of the contract;

516

Hel d, further that the expression "the contract contains any
ot her stipulation by way of penalty" conprehensively applies
to every covenant involving a penalty-whether it 1is for
paynment on breach of contract of noney, or delivery of
property in future, or for forfeiture of right to noney or
other property already delivered. Duty not to enforce the
penalty clause but only to award reasonabl e conpensation is
statutorily inposed upon courts by s. 74 of the Indian
Contract Act. In all cases, therefore, where there is a
stipulation in the nature of penalty for forfeiture of an
anmount deposited pursuant to' the terms of a contract which
expressly provi des for forfeiture, the court has
jurisdiction to award such sum only as it consi ders
reasonable, but not exceeding the anpbunt specified in the
contract as liable to forfeiture.

In the present case in the absence of any proof of damage
arising from the ‘breach of contract, the anount of Rs.
1, 000/ whi ch had been forfeited and liability to forfeiture
whereof was not challenged and the -advantage that the
plaintiff derived by retaining the sumof Rs. 24,000/- was
sufficient conpensation to the plaintiff For loss suffered
by him In the absence of evidence to show that the value
of the property had depreciated, since the dateof t he
contract, the decree passed by the H gh Court awardi ngl0%
of the contract price to the plaintiff as conpensation could
not be sustai ned.

Abdul Gani & Co. v. Trustees of the Port Bonbay, |I. L. R
1952 Bom 747 and Natesa Aiyar v. Appavu Padayachi, (1913)
. L. R 38 Mad. 178, distinguished

Held, further, that the plaintiff was not only entitled to
nesne profits at the rate fixed by the trial court, but was
also entitled to interest on such profits : vide-s. 2(12) of
the Code of Civil Procedure.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal-No. 287 of 1960.
Appeal fromthe judgnment and decree dated August 22, 1957 of
the Punjab High Court in (Crcuit Bench) at Delhi in G vi
Regul ar First Appeal No. 37-D of 1960.

M C. Setalvad, Attorney Ceneral of India,

M L. Bagai, S. K Mhta and K L. Mhta, for the

appel | ant .
Mohan Behari Lal, for the respondent.
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1963. January 15. The Judgnent of the Court was delivered
by

SHAH, J.-By a registered deed of |ease dated May 19, 1927,
whi ch was renewed on January 30, 1947, the Del hi | nprovenent
Trust granted | easehold rights for 90 years to one Dr. M
M Joshi in respect of a plot of land No. 3, 'E Bl ock:

Qarol Bagh, Del hi, adneasuring 2433 sq. yards. Dr. Joshi
constructed a building on the land denmised to hi m
Chandrawati, w dow of Dr. Joshi, as guardian of her mnor
son Mirli Mnohar, by sal e-deed dated April 21, 1947, sold
the | easehold rights in the | and together with the building
to Lal a Bal ki shan Daswho will hereinafter be referred to as
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"the plaintiff’'for Rs. 63,000/-. By an agreenent dated
March 21, 1949-the plaintiff contracted to sell this rights
in the land and the building to Seth Fateh Chand- hereinafter
called 'the defendant’. It was recited in the agreenent
that the plaintiff agreed to sell the building together with
"pattern’ rights appertaining to the | and adneasuring 2433
sq. yards for Rs. 1,12,500/-, and that Rs. 1,000/- wire paid
to himas earnest noney at the tinme of the execution of the
agreenment. The conditions of the agreenment were :
"(1) I, the -executant, shall deliver the
actual possession, i. e. conplete vacant
possessi on  of kothi (bungalow) to the vendee
on March 30, 1949, and the vendee shall have
to give anot her cheque for Rs. 24,000/- to ne,
out of the sale price.
(2) Then the vendee shall have to get the
sal e (deed) registered by the 1st of June,
1949. [f, on account of any reason, the
vendee fails to get the said sal e- deed
regi stered by June, 1949, then this sumof Rs.
25, 000/ - (twenty-five thousand) nent i oned
above shall be deened to be forfeited and the
agreement cancel |l ed.
518
Moreover, the vendee shall have to deliver
back the conplete vacant possession of the
kot hi (bungalow) to ne, the executant. if due
to certain reason, any delay takes place on ny
part in-the registration of the sal e-deed, by
1st June 1949, then 1, the executant, shall be
liable to pay a further sumof Rs. 25,000/- as
danages, apart fromthe aforesaid sumof Rs.
25,000/ - to the vendee, and the bargain shal
be deenmed to be cancelled.”
The southern boundary of the l'and was described in the
agreement "Bungal ow of Murli Manohar Joshi."
On March 25, 1949, the plaintiff received Rs. 24,000/- and
delivered possession of the building and the land in his
occupation to the defendant, but the sale of the property
was not conpl eted before the expiry of the period stipul ated
in the agreenent. Each party blaned the other for failing
to conplete the sale according to the terns of the
agreenent . Alleging that the agreenent was resci nded
because the defendant had committed default in performng
the agreement and the sumof Rs. 25,000/- paid by the
def endant stood forfeited, the plaintiff in an action filed
in the Court of the Subordinate judge, Delhi, -claimed a
decree for possession of the land and buil ding described in
the plaint and a decree for Rs. 6,5001 as conpensation for
use and occupation of the building from March 25, 1949, to
January 24, 1950, and for an order directing enquiry as to
conpensation for use and occupation of the |and and buil di ng
fromthe date of the institution of the suit until delivery
of possession to the plaintiff. The defendant resisted the
claim contending inter alia that the plaintiff having
commtted breach of the contract could not forfeit the
anmount of Rs. 25,000/received by him nor claim any
conpensati on. The trial judge held that the plaintiff bad
failed to put
519
the defendant in possession of the land agreed to be sold
and could not therefore retain Rs. 25,000/received by him
under the contract. He accordingly directed that on the
plaintiff depositing Rs. 25,000/less Rs. 1,400/- (being the
amount of mesne profits prior to the date of the suit) the
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def endant do put the plaintiff in possession of the | and and
the building, and awarded to the plaintiff future nesne pro-
fits at the rate of Rs. 140/- per mensemfromthe date of
the suit until delivery of possession or until expiration of
three years fromthe date of the decree whichever event
first occurred. |In appeal the Hi gh Court of Punjab nodified
the decree passed by the trial Court and declared "that the
plaintiff was entitled to retain out of Rs. 25,000/- paid by
the defendant wunder the sale agreement, a sum of Rs.
11, 250/ -" being conpensation for loss suffered by him and
directed that the plaintiff do get from the defendant
conpensation for use and occupation at the rate of Rs. 265/-
per nensem The defendant has appealed to this Court wth
certificate under Art. 133(1)(a) of the Constitution

The first question which falls to be determined in this

appeal is as to who conmmitted breach of the contract. The
plaintiff's case as disclosed in his pleading and evidence
was that  he had agreed to sell to the defendant the

| easehol d rights inthe | and and buil ding thereon purchased
by himfromMirli~ Manoharjoshi by sal e-deed dated April 21
1947, that at the tinme of execution of the agreenent the
def endant had i nspected the sale deed and the | ease executed
by the Inprovement Trust dated January 30, 1947 and the
sketch plan annexed to the lease, that the plaintiff had
handed over to the /defendant a copy of that plan and had put
the defendant in possession of the property agreed to be
sol d, but the defendant despite repeated requests failed and
neglected to pay the balance remaining due by him and to
obtain the sale deed in his favour
520
The defendant’s case on the other hand was ‘that the
plaintiff had agreed to sell the area according to the
neasur enent and boundaries in the plan annexed to the | ease
granted by the Inprovenent Trust and had promised to have
t he southern boundary denarcated and to have a boundary wal
built, that at the tinme of the execution of the agreement of
sale the plaintiff did not show himthe sale deed by which
he had purchased the property, nor the | ease obtained from
the |Inprovenent Trust in favour of Dr. Joshi nor even the
"sketch plan,’” that the plaintiff had given hima copy of
the ’'sketch plan’ not at the tine of the execution of the
agreement, but three or four days after —he was put in
possession of the premi ses and that on neasuring the site in
the light of the plan lie discovered that there was a
"shortage on the southern side opposite to Rohtak Road",
that thereupon |ie approached the plaintiff and repeatedly
called upon himto put himin possession of  the Iland as
shown in the plan and to get the boundary wall ‘built in_his
presence but the plaintiff neglected to do so. W have been
taken through the rel evant evidence by counsel and we / agree
with the conclusion of the Hi gh Court that the defendant and
not the plaintiff conmtted breach of the contract.

The defendant’s case is founded primarily on two pl eas
(i)that the plaintiff offered to sell [|and
not according to the description in t he
witten agreenment, but according to the plan
appended to the | nprovenent Trust |ease, and,
that he--the defendant-accepted that offer,
and
(ii)The plaintiff had undertaken to have the
southern boundary demarcated and a boundary
wal | built thereon,

If the case of the defendant be true, it is a singular

521
ci rcunmst ance that those covenants are not found incorporated
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in the witten agreenent nor are they referred to in any
docunent prior to the date fixed for conpletion of the sale.
The defendant was put-in possession on March 25, 1949 and he
paid Rs. 24,000/- as agreed. |If the plaintiff did not put
the defendant in possession of the entire area which the
latter had agreed to buy, it is difficult to believe that
the defendant would part with a large sumof noney which
admttedly was to be paid by himat the tine of obtaining
possession of the premises, and in any event he would have
i medi ately raised a protest in witing that the plaintiff
had not put himin posses-,ion of the area agreed to be
delivered. It is inmplicit in the plea of the defendant that
lie knew that the southern boundary was irregular and that
the plaintiff was not in possession of the area agreed to be
sold under the agreenent. Wy then did the defendant not
insist that the ternms pl eaded by himbe incorporated in the
agreement ? We find no rational answer to that question
and none  has been furnished. ' The story of the defendant
that he 'agreed to purchase the land according to ’'the
neasur enent~ and boundaries’ in the Inprovement Trust Plan
wi t hout even seeing that plan, is inpossible of acceptance.
It is comopn ground that according to this plan the |and
demi sed was rectangular in shape adnmeasuring 140" x 160’
though the conveyance was in respect of 2433 sqg. yards only.
Mani festly if the |and conveyed to the predecessor-in-
interest of the plaintiff was a perfect rectangle the |length
of the boundaries must be inaccurate, for the area of a
rectangul ar plot of land 140’ x 160" woul d be 248 sq. yards
and 8 sqg. feet and not 2433 sq. yards. The plaintiff had
purchased from his predecessor-ininterest |land admeasuring
2433 sq. yards and by the express recital in the agreenent
the plaintiff agreed to sell that area to the defendant. At
the request

522

of the plaintiff the trial Court appointed a Comm ssioner
for measuring the |and of which possession was delivered to
the defendant, and according to the Comm ssioner the |and

"adneasur ed 141/ 142 f eet by 157/ 158 feet". The
Conmi ssi oner found, that two constructions-a |atrine'and a
garage-on the adjacent property belonging to-Mirli ~ Manohar

Joshi "broke the regular Iine of the southern boundary. The
fact that the southern boundary was irregular mnmust have been
noticed by the defendant at the tine of the agreenent of
sale, and in any event soon after he obtai ned possession of
the property. But for nearly three nonths after he obtained
possession the defendant did not raise any objections in
that behalf. Hs story that he had orally called upon the
plaintiff repeatedly to put himin possession of the |and as
shown in the Inprovenment Trust Plan cannot be believed. The
defendant’s case that a part of the land agreed to be
conveyed was in the possession of Mirli Mnohar Joshi was
set up for the first tinme by the defendant in his letter
dated June 17, 1949. On June 1, 1949, the defendant
informed the plaintiff by a telegramthat the latter —was
responsi ble for damages as he had failed to conplete the

contract. The plaintiff by a telegramreplied that he was
ready and willing to performhis part of the contract and
called upon the defendant to obtain a sale deed. The

def endant then addressed a letter on June 9, 1949, to the
plaintiff informing himthat the "latter had to get the
docunent executed and registered after giving clear title by
June 1, 1949. To that letter the plaintiff replied that the
def endant had inspected the title-deeds before he agreed to
purchase the property and had satisfied hinself regarding
the plaintiff'’s title thereto and that the defendant had
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never raised any conpl aint about any defect in the title of
the plaintiff. The defendant’s Advocate replied by letter
dated June 17, 1949
"This is true that ny client paid Rs. 25, 000/-
and got possession of the Kothi on the clear
523
understandi ng that your client has clear title
of the entire area nmentioned in the agreenent
of sale and sketch map attached to it. Long
before 1st June, ny client noticed that a cer-
tain area of the Kothi under sale is under the
possession _of Shri Murli Manohar Joshi on
which his garage stands. Again on the sane
side Shri Murli Manohar Joshi has got latrines
and there is clear encroachment on the |and
i ncl uded in the sale. It was clearly
understood at the tine of bargain that vacant
possession of the entire area under sale wll
be given by vyour client. My client was
anxious to put a wall on the side of Shri
Murli Manohar " joshi and when he was actually
starting the work this difficulty of garage
and latrine came in. Your client was
approached x x x."
One thing is noticeable in this letter : according to the
def endant, there was a sketch-plan attached to the agreenent
of sale, and that it was known to the parties at the tinme of
the agreement that ‘a part of the | and agreed to be sold had
been encroached upon before the agreenent by Mur |
Manoharj oshi . If there had been an "understanding" as
suggested by the defendant and if the plaintiff had, in
spite of demands nade in that behalf by the defendant.,
failed to carry out the agreenent or understandi ng, we would
have expected this version to beset up in the earliest
conmuni cati on and not reserved to be set up as a reply to
the plaintiff’s assertion that the defendant had never
conpl ai ned about any defect inthe title of the plaintiff.
According to the witten agreenent the area agreed to be
conveyed was 2433 sq. yards and the land was on the  south
bounded by the Bungalow of Miurli Manohar Joshi. It is
common ground that the defendant was put in possession of an
area exceeding 2433 sq.yards, and the landis wthin the
four boundaries set out in the agreenment, But the defendant
sought to nmake out
524
the case at the trial that he had agree to purchase |and
according to the Inprovenment Trust plan a fact which is not
incorporated in the agreenent, and which has not  been
nmentioned even in the letter dated June 17, 1949). The
assertions nmade by the defendant in his testinony before the
Court, show that not nuch reliance can be placed “upon his
word. He stated that the terns of the contract relating to
forfeiture of Rs. 25,000/- paid by himin the event of
failure to carry out the terns of the contract were never
intended to be acted upon and were incorporated in the,
agreenment at the instance of the witer who wote the deed.
This plea was never raised in the witten statement and the
witer of the deed was not questioned about it. The
defendant is nmanifestly seeking to add oral terns to the
witten agreement which have not been referred to in the
Correspondence at the earliest opportunity. We therefore
agree with the High Court that the plaintiff out his part of
the contract to put the defendant in possession of the |and
agreed to be sold, and was willing to execute the sal e-deed,
but the defendant failed to pay the balance of the price,
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and otherwise to show his wllingness to obt ai n a
conveyance.

The claimmade by the plaintiff to forfeit the sum of Rs.
25,000/- received by himfromthe defendant nust next be
consi dered. This sum of Rs. 25,000/- consist of two itemns-
Rs. 1,000/ - received on March 21, 1949 and referred to in the
agreenment as 'earnest noney’ and Rs. 24,000/- agreed to be
paid by the defendant to plaintiff as "out of the sale
price" against delivery of possession and paid by the
defendant to the plaintiff on March 25, 1949 when possession
of the Iland and building was delivered to the defendant.
The plaintiff submtted that the entire amunt of Rs,
25,000/ - was to be regarded as earnest noney, and he cl ai ned
to forfeit it on the defendant’s failure to carry out his
part of
525
the contract. This part of the case O the plaintiff was
deni ed by the defendant.
The Attorney-General appearing on behalf of the defendant
has not ' challenged the plaintiff’'s right to forfeit Rs.
1,000/ - which ™ were expressly naned and paid as earnest
noney. He has, however, contended that the covenant which
gave to the plaintiff the right to forfeit Rs. 24,000/- out
of the anmount paid by the defendant was stipulation in the
nature of penalty, 'andthe plaintiff can retain that anount
or part thereof only if he establishes that in consequence
of the breach by the defendant, he suffered loss, and in the
view of the Court 'the anpbunt or part thereof is reasonable
conpensation for that loss. W agree with the Attorney-
CGeneral that the amount of Rs. 24,000/- was not of the
nature of earnest noney. The agreenent expressly  provided
for paynment of Rs. 1,000/- as earnest npney, and that anount
was paid by the defendant. The anmount of Rs. 24,000/was to
be pai d when vacant possession of the land and building was
delivered, and it was expressly referred to as "out of | the,
sale price." |If this amount was also to be regarded as
ear nest noney, there was no reason why the parties would not
have so naned it in the agreenment of sale. W are‘unable to
agree with the H gh Court that this amunt was paid as
Security for due performance of the contract. No such case
appears to have been made out in the plaint and the finding
of the H gh Court on that point is based on no evidence. It
cannot be assuned that because there is a stipulation for
forfeiture the anount paid nust bear the character of a
deposit for due performance of the contract.
The claimnmade by the plaintiff to forfeit the amount of Rs.
24,000/ - may be adjudged in the light of s. 74 of ‘the Indian
Contract Act, which in its material part provides :-
"When a contract has been broken, if a sumis
526
naned in the contract as the amount to be paid
in case of such breach, or if the contract
contains any other stipulation by way of
penalty, the party conplaining of the breach
is entitled, whether or not actual danmage  or
|l oss is proved to have been caused thereby, to
receive from the party who has broken the
contract reasonabl e conpensation not exceeding
the anmpbunt so naned or, as the case maybe, the
penalty stipulated for."
The section is clearly an attenpt to elimnate the sonewhat
el aborate refinenents nmade under the English comon law in
di sti ngui shing between stipul ati ons providing for paynment of
liquidated damages and stipulations in the nature of
penal ty. Under the conmon |aw a genuine preestimte of
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damages by nutual agreenent is regarded as a stipulation
nam ng | i qui dated damages and bi ndi ng between the parties: a
stipulation in a contract in terrors is a penalty and the
Court refuses to enforce it, awarding to the aggrieved party
only reasonabl e conpensation. The Indian Legislature has
sought to cut across the web of rules and presunptions under
the English comon |aw, by enacting a wuniform principle
applicable to all stipulations nanming anounts to be paid in
case of breach, and stipulations by way of penalty.

The second cl ause of the contract provides that if for any
reason the vender fails to get the sal e-deed registered by
the date stipul ated, the anmpbunt of Rs. 25,000/- (Rs. 1, 000/-
pai d as earnest noney and Rs. 24,000/- paid out of the price
on delivery of possession) shall stand forfeited and the
agreenment shall be deened cancelled. The covenant for for-
feiture of Rs. 24,000/- is manifestly a stipulation by way
of penalty.

Section 74 of the Indian Contract Act deals with the neasure
of damages in-two classes of cases

527
(i) where the contract nanes a sumto be paid in case of
breach and ‘ii) where the ~contract contains any other

stipulation by way of penalty. W are in the present case
not concerned to decide whether a covenant of forfeiture of
deposit for due perfornance of a contract falls within the
first class. The neasure of danages in the case of breach
of a stipulation by way of penalty is by s. 74 reasonable
conpensati on not exceeding the penalty stipulated for. In
assessi ng danmages the Court has, subject to the limt of the
penalty stipulated, jurisdictionto award such conpensation

as it deens reasonable having regard to al | the
circunstances of tile case. jurisdiction of 'the Court to
award conpensation in case of breach of contract is
unqual ified except as to the maximum stipul ated; but

conpensation has to be reasonable, and that inmposes upon the
Court duty to award conpensation according, to settled
principles. The section undoubtedly says that the aggrieved
party is entitled to receive conpensation fromthe party who
has broken the contract, whether or not actual =~ danage or
loss is proved to have been caused by the breach. Ther eby
it merely dispenses with proof of "actual |oss or ~ damages”;
t does not justify the award of conpensation when in
consequence of the breach no legal injury at all has
resul ted, because conpensation for breach of contract can be
awar ded to make good | oss or damage which naturally arose in
the wusual course of things, or which the parties knew when
they made the contract, to be likely to result from the
br each.

Before turning to the question about the conpensati on which
may be awarded to the plaintiff, it is necessary to consider
whether s. 74 applies to stipulations for forfeiture of
amounts deposited or paid under the contract. It was | urged
that the section deals in terms with the right to receive
from the party who has broken the contract reasonable
conpensation and not the right to forfeit what has

528

already been received by the party aggrieved. There is
however no warrant for the assunption nade by sone of the
High Courts in India, that s. 74 applies only to cases where
the aggrieved party is seeking to receive some ampunt on
breach of contract and not to cases where upon breach of
contract an ampunt received under the contract is sought to
be forfeited. In our judgnent the expression "the contract
contains any other stipulation by way of penalty" conprehen-
sively applies to every covenant involving a penalty whether
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it is for paynent on breach of contract of noney or delivery
of property in future, or for forfeiture of right to noney
or other property already delivered. Duty not to enforce
the penalty clause but only to award reasonabl e conpensati on
is statutorily inposed upon courts by s. 74. In all cases,
therefore, where there is a stipulation in the nature of
penalty for forfeiture of an anbunt deposited pursuant to
the terns of contract which expressly provides for forfei-
ture, the court has " jurisdiction to award such sumonly as
it considers reasonable, but not exceeding the anount
specified in the contract as liable to forfeiture. W my
briefly refer to certain illustrative cases decided by the
Hi gh Courts in India which have expressed a different view.
In Abdul Gani & Co. v. Trustees of the Port of Bonbay (1),
the Bonbay Hi gh Court observed as follows :-
"It wll be noticed that the sum which is
naned in the contract either as penalty or as
liqui dated damages is a sum which has not
al ready been paid but is to be paid in case of
a breach of the contract. Wth regard to the
stipulation by way of penalty, the Legislature
has chosen , to qualify "stipulation' as any
ot her stipulation’ . indicating t hat t he
stipulation nust be of the nature of an anmpunt
to be paid and not an anount already
(1) L. R 1952 Bom 747.
529
paid prior to the entering ‘into of t he
contract. The section further provides that a
party conplaining of a breachis entitled to
receive from the party who has  broken the
contract reasonabl e conpensati on not exceedi ng
the anobunt so naned or the penalty stipulated
for. Ther ef or e, t he section clearly
contenplates that the party aggrieved has to
receive fromthe party "in default some anopunt
or sonething in the nature of a penalty : it
clearly rules out the possibility of the
amount whi ch has al ready been received or the
penal ty which has al ready been provided for."
In Natesa Aiyar v. Appavu Padeyschi (1), the Madras High
Court seens to have held that s. 74 applies where a sum is
naned as penalty to be paid in future in case of breach, and
not to cases where a sumis already paid and by a covenant
in the contract it is liable to forfeiture.
In these cases the Hi gh Courts appear to have concentrated
upon the words "to be paid in case of such breach" in the
first condition in s. 74 and did not consider the inmport of
the expression "the contract contains any other " stipulation
by way of penalty", which is the second condition nmentioned
in the section. The words "'to be paid" which appear in the
first condition do not qualify the second condition relating
to stipulation by way of penalty. The expression "if the
contract contains any other stipulation by way of penalty”
wi dens the operation of the section so as to make it
applicable to all stipulations by way of penalty, whether
the stipulation is to pay an anount of noney, or is of
anot her character, as, for exanple, providing for forfeiture
of noney already paid. There is nothing in the expression
which inplies that the stipulation nmust be one for rendering
sonet hing after the contract is broken. There is no ground
for holding that the expression "contract contains any
(1) (1913) I.L.R 38 Mad. 178.
530
other stipulation by way of penalty” is limted to cases of
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stipulation in the nature of an agreenent to pay nobney or
deliver property on breach and does not conprehend covenants
under which anounts paid or property delivered under the
contract which by the terns of the contract expressly or by
clear inplication are liable to be forfeited.

Section 74 declares the law as to liability upon breach of
contract where conpensation is by agreenment of the parties
predeterm ned, or where there is a stipulation by way of

penal ty. But the application of the enactnent is not
restricted to cases where the aggrieved party clains relief’
as a plaintiff. The section does not confer a specia

benefit upon any party; it nmerely declares the Ilaw that
notwithstanding any termin the contract predeterm ning
danmages or providing for forfeiture of any property by way
of penalty, the court will award to the party aggrieved only
reasonabl e conpensation not exceedi ng the anbunt nanmed or
penalty stipulated. The jurisdiction of the court, is not
determ ned by the accidental circunstance of the party in
default being a plaintiff or a defendant in a suit. Use of
the expression "to receive fromthe party who has broken the
contract" _does not predicate that the jurisdiction of the
court to adjust anounts which-have been paid by the party in
default cannot be exercised'in dealing with the claimof the
party conpl ai ning of breach of contract.. The court has to
adjudge in every case reasonabl e conpensation to which the
plaintiff is entitled fromthe defendant on breach of the
contract. Such conpensation has to be ascertained having
regard to the conditions existing on the date of the breach
There is no evidence that any 1oss was suffered by the
plaintiff in consequence of the default by the defendant
save as to the loss suffered by himby being kept. out of
possessi on of the property.
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There is no evidence that the property had depreciated in
val ue since the date of the contract; nor wag there evidence
that any other special danage had resulted. The contract
provided for forfeiture of Rs. 25,000/- consisting of Rs.
1000/ - pai d as earnest noney and Rs. 24,000/- paid as part of
the purchase price. The defendant has conceded that the
plaintiff was entitled to forfeit the ampunt of Rs. 1, 000/-
which was paid as earnest noney. W cannot however agree
with the High Court that 10 per cent of the price may be
regarded as reasonabl e conpensation in relation to the val ue
of the contract as a whole, as that in our opinion is
assessed on arbitrary assunption. The plaintiff failed to
prove the loss suffered by himin consequence of the breach
of the contract committed by the defendant; and we are
unable to find any principle on which conpensation equal to
ten percent of the agreed price could be awarded to the
plaintiff. The plaintiff has been allowed Rs. 1,000/ -which
was the earnest noney as part of the damages. Besi des he
had use of the remaining sumof Rs. 24,000/-, and we can
rightly presume that |lie nust have been deriving advantage
from that anount throughout this period. In the absence
therefore of any proof of damage arising fromthe breach  of
the contract we are of opinion that the anount of Rs.
1,000/ - (earnest noney) which has been forfeited, and the
advantage that the plaintiff nust have derived from the
possession of the remaining sumof Rs. 24,000/-during al
this period would be sufficient conpensation to him It my
be added that the plaintiff has separately clainmed nesne
profits for being kept out of possession for which he has
got a decree and therefore the fact that the plaintiff was
out of possession cannot be taken into account in
det erm ni ng damages for this purpose.’ The decree passed by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 12

the High Court awarding Rs. 11,250/- as danmmges to the
plaintiff nust therefore be set aside.
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The ot her question which remains to be deternined relates to
the ampbunt of mesne profits which the plaintiff is entitled
to receive fromthe defendant who kept the plaintiff out of
the property after the bargain had fallen through. It is
conmon ground that the defendant is liable for retaining
possession to pay conpensation fromJune 1, 1949 till the
dat e of the suit and thereafter under O 20, r. 12 (c) C
P. Code till the date on which the possession was delivered.
The trial Court assessed conpensation at the rate of Rs.
140/ - per nmensem The H gh Court awarded conpensation at
the rate of Rs. 265/-per nensem |In arriving at this rate
the H gh Court adopted a highly artificial method. The High
Court observed that even though-the agreenment for sale of
the property was for a consideration of Rs. 1,12, 500/the
plaintiff . had purchased the  property in 1947 for Rs.
63,000/- and that at the date of the suit that amount could
be regarded as "the value for which the property could be
sold at —any tinme." The High Court then thought that the
-proper rate of conpensation for use and occupation of the
house by the defendant when he rufused to give up possession
after failing to complete the contract  should have some
relation to the value of the property and not to the price
agreed as sale price between the parties, and conputing
danages at the rate of five per cent on the value of the
property they held that Rs. 3,150/- was the  annual |o0ss
suffered by the plaintiff by being kept out of ' possession
and on that footing awarded nesne profits at the rate of Rs.
265/ - per nmensem prior to the date of the suit and
thereafter. The plaintiff is undoubtedly entitled to nesne
profits fromthe defendant and 'nmesne profits’ as defined in
s. 2 (12) of the Code of Civil Procedure are profits ' which
the person in wongful possession ~of property actually
received or mght with ordinary diligence have received
therefrom together with interest on such profits, but do
not include profits due to i nprovenents nade by the person
i n wongful
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possessi on. The normal rmeasure of rmesne profits i's
therefore the value of the user of land to the person in
wrongful possession. The assessnent nade by the H gh~ Court
of conpensation at the rate of five per cent of what they
regarded as the fair value of the property is based not on
the value of the user, but on an estimated return-on the
value of the property, cannot be sustained. The  Attorney-
CGeneral contended that the prem ses were governed by the
Delhi & Ajmer-Merwara Rent Control Act XIX of 1947 and
nothing nore than the 'standard rent’ of the property
assessed under that Act could be awarded to the plaintiff as
danmages. Normally a person in wongful possession of
i movabl e property has to pay conpensation conputed on the
basis of profits he actually received or wth ordinary
diligence mght have received. It is not necessary to
consider in the present case whether nesne profits at a rate
exceeding the rate of standard rent of the house nmay be
awarded, for there is no evidence as to what the ’'standard
rent’ of the house was. Fromthe evidence on the record it
appears that a tenant was in occupation for a long time
before 1947 of the house in dispute in this appeal and
another house for an aggregate rent of Rs. 150/ - per
nensem and that after the house in dispute was sold, the
plaintiff received rent fromthat tenant at the rate of Rs.
80/- per nensem and to the vendor of the plaintiff at the
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rate of Rs. 106/ per nmensem But this is not evidence of
standard rent within the neaning of the Delhi and A ner-
Merwara Rent Control Act, XIX of 1947.

The Subordi nate judge awarded mesne profits at the rate of
Rs. 140/- per mensem and unless it is shown by the defendant
that was excessive we would not be justified in interfering
with the amobunt awarded by the Subordinate judge. A slight
nodi fication, however, needs to be nade. The plaintiff is
not only entitled to nesne profits at the nonthly rate fixed
by the Trial Court, but is also entitled to
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interest on such profits vide s. 2(12) of the Code of Civi
Procedure. W, therefore, direct that the nmesne profits be
conputed at the rate of Rs. 140/ per nensem from June 1, 1949
till the date on which possession was delivered to the
plaintiff (such period not exceeding three years from the
date of decree) together with interest at the rate of six
percent on the ampunt -accrui ng due nonth after nonth.

The decree passed by the High Court wll therefore be
nodi fi ed. It is ordered that the plaintiff is entitled to
retain out of Rs. 25,000/--only Rs. 1,000/ received by himas
earnest noney, and that he is entitled to conpensation at
the rate of Rs. 140/- per nmensem and interest on that sum at
the rate of six percent as it accrues due nonth after nonth
fromJune 1, 1949, 'till the date of delivery of possession
subject to the restriction prescribed by 020 r. 12 (i) (c)
of the Code of Civil Procedure. Subject tothese s, this

appeal wll be dismissed. In view of the divided success,
we direct that the parties will bear their own costs in this
Court.

Decree nodi fied
Appeal dism ssed
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