I N THE SUPREME COURT OF | NDI A
CIVIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 2909 OF 2002

SANSAR CHAND Appel | ant (s)
: VERSUS:
SWAM VI VEKANAND ADARSH VI DHA MANDI R Respondent (s)
ORDER

This appeal is directed against the judgnent and
order dated 23.5.2001 passed by the H gh Court of Janmu
and Kashmir in GCvil Second Appeal No.22 of 1998 whereby
the Hi gh Court has set aside the concurrent findings of

fact arrived at by both the Courts bel ow

M. S.B. Sanyal, |earned senior counsel appearing
on behalf of the appellant has taken a threshold
objection that the Hgh Court was not justified in
interfering with the concurrent findings of fact in
second appeal, wthout fornmulating the substantia
question of |aw He placed reliance on the decision of

this Court in Qurdev Kaur and Os. vs. Kaki and Os.,

(2007) 1 SCC 546, particularly on paragraph 70 which

reads as under:



“Now, after the 1976 anendnment, the
scope of Section 100 has been drastically
curtailed and narrowed down. The H gh Courts
woul d have jurisdiction of interfering under
Section 100 CPC only in a case where
substantial questions of law are involved and
those questions have been clearly fornulated
in the nmenorandum of appeal. At the time of
adm ssion of the second appeal, it is the
bounden duty and obligation of the Hi gh Court
to formul ate substantial questions of |aw and
then only the Hgh Court is permtted to
proceed wth the case to decide those
guestions of law The |anguage used in the
anmended section specifically incorporates the
words as 'substantial question of law which
is indicative of the legislative intention.
It nust be clearly understood that the
| egislative intention was very clear that
| egi slature never wanted second appeal to
becone 'third trial on facts' or 'one nore
dice in the ganble'. The effect of the
amendnent mainly, according to the anended
section, was:

(i) The High Court would be justified in
admtting the second appeal only when a
substantial question of law is involved;

(ii) The substantial question of law to
precisely state such question;

(iti1) A duty has been cast on the High
Court to fornulate substantial question of |aw
bef ore hearing the appeal;
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(iv) Another part of the section is that
the appeal shall be heard only on that

guestion.”

In view of the clear -enunciation of |aw as
declared by this Court in Qurdev Kaur and Os. (supra),
we are left with no option but to set aside the inpugned
judgment. Consequently, the inmpugned judgnment is set
aside and the case is remtted to the H gh Court of Janmu
and Kashmr.

The High Court may first evaluate as to whether
any substantial question of law is involved or not. In
case, the H gh Court cones to the conclusion that there
I's substantial question of law involved, the sanme may
first be fornmulated and then it nay proceed to decide the
second appeal on that question.

This appeal is disposed of accordingly. In the
facts and circunstances of this case, we direct the
respondent to pay the costs to the appellant which we

quantify at Rs. 10, 000/-.

( GYAN SUDHA M SRA)
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