REPORTABLE

I N THE SUPREME COURT OF | NDI A

CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NO 2496 OF 2009

NANHAR & ORS. .. APPELLANT(S)
VS.
STATE OF HARYANA .. RESPONDENT( S)
W TH

CRIM NAL APPEAL NO. 2497 OF 2009

ORDER

Appellant five in nunber, in both the

appeals, feeling aggrieved by the judgnent and

order of conviction dated 7/5/2008 passed in

Crim nal Appeal No.919-DB/ 2006 by Division Bench

Hi gh Court of Punjab and Haryana at Chandi garh

arising out of the judgnent and order of conviction

dated 24/11/2006 and order of sentence dated
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25/ 11/ 2006 pronounced by Additional Sessions Judge,
Bhi wani, convicting them for comm ssion of offences
under Sections 302/149 of the |IPC and awarding
sentence to undergo R for life, together wth
fine of Rs.2,000/-, are before us challenging the

sane on variety of grounds.

2. It may be nentioned herein that initially
charge-sheet was filed only against four accused
nanel y Nanhar, Virender @ Binder, Ranpat and Rajbir
@ Meda under Sections 306/34 IPC. The nane of the
fifth accused Umed Singh was added subsequently by
the Trial Court on an application being filed by
the prosecution under Section 319 of the Code of
Crimnal Procedure and allowed on 3.6.2004. The
order of committal nekes it clear that the first
four appellants were charged and prosecuted for
comm ssion of offence under Sections 306/ 34 |PC
Accordingly it was comritted to Court of Sessions
for being tried for the aforesaid offences.
However, on 5.10.2004 charge was franed by the
| earned Trial Judge under Sections 302/34 |PC
Even though Umed Singh was added subsequently as

one of the accused but the charge was not altered
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to one under Section 149 of the |I.P.C

3. Thunbnai | sketch of the facts of the case is
as under:

Kartar Singh elder brother of Vijay deceased
had filed an application on 27/2/2004 before the
Superi ntendent of Police Bhiwani, alleging therein
that he is resident of village Ml kosh Tehsil
Char khi  Dadri, District Bhivani and has been
serving Arnmed forces for last 20 years. He has a
residential house of his own in Rewari Town wherein
his famly and aged nother are residing. His
younger brother Vijay, the deceased, was residing
in Ml kosh and was |ooking after the agricultura
| and owned by them  One Bhajani wfe of Roop Ram
of the sanme village was on visiting terns to the
house of Vijay as he was having small flour mlIl in
hi s house. She used to cone for grinding of wheat.
In the <course of time she developed fanmly
relations with Vijay. There was a runour in the
village that she had forced her own daughter-in-I|aw
Kanml esh, wife of Ranpat, one of the accused herein,
to have illicit relations wth deceased Vijay. I n

|ieu whereof it was said that she had received a
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sum of Rs. 1,000/- from Vijay. It was also the
case of the prosecution that Vijay and Kam esh wfe
of Ranpat - appellant No.3 were seen in the field
by many villagers and they had a doubt about their
rel ationship. In fact, their relationship had
becone talk of the village. Ranpat, the accused,
came to know about the said relationship.
Therefore, he along with other co-accused Nanhar
Virender and Rajbir decided to finish Vijay. On
comng to know about the notive of the accused,

Vijay had left village Ml kosh for sone tine.

4. It was further mentioned that aforesaid four
accused had told PW11 Dalip, uncle of deceased
Vijay, about their intention. They wanted to take
revenge with Vijay on account of his relationship
with Kam esh, wfe of Ranpat. They further inforned
t hat this illicit relationship wll not be
tolerated by them and therefore they are planning

to kill Vijay.

5. On 24/2/ 2004 PW7 Sudesh, cousin of deceased
Vijay informed PW9 Kartar Singh, on tel ephone that

Vijay has been nurdered and his dead body was |ying
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in his field. It was further informed that sone
poi sonous substance was admnistered to Vijay by
accused Nanhar, Virender and Rajvir and Ranpat. He
was asked to reach Mal kosh from Rewari i medi ately.
On the sane night, Kartar Singh reached village
Mal kosh and found his brother dead. On enquiries
being made by him it was found from the villagers
that he has been done away with by admnistering
poi sonous substance to him by aforesaid persons.
This fact stood fortified froma small note said to
be Vijay's dying declaration, witten on the inside
paper of the match box, recovered from the pocket
of his pants. |In the sane, nanme of Meda Panch was
al so nentioned that they had m xed sul phas in the
drink which was admnistered to him and it 1is

likely to take away his life.

6. The said two pages witten conplaint dated
27.2.2004 was submtted by Kartar Singh to
Superintendent of Police, Bhiwani. A note was
endorsed by the Superintendent of Police to Deputy
Superintendent of Police to look into the matter
and do the needful. DSP sent it to SHO of Police

Station Bhond Kal an, who was directed to
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i nvestigate the matter, in accordance with |law. The
said witten conplaint was treated as an F.1.R and
formal FIR cane to be registered on 6/3/2004, that
is to say alnost after 11 days from the date of

occurrence of the incident.

7. It is pertinent to nmention here that on
24.2.2004, PW11l Dalip while proceeding to | odge
the report had nmet ASI Raj Kumar (reported to be
dead) at the bus stop of Ml kosh and had orally
informed him about the incident. H's statenent to
the police was entered into Daily D ary (Rojnantcha)

by Sub-1nspector Raj Kunmar at the Police Station.

8. On such report being received by him AS|
Raj Kumar reached the spot and prepared the inquest
report Ext.PN. In colum No.12, dealing with in
what manner or by what weapon of instrunent such

mar ks or injuries appeared to have been inflicted,

he recorded: “appears to have taken poisonous
subst ance”.
9. In the sanme inquest report, ASI Raj Kumar

recorded detailed version of Dalip as was given to
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hi m According to Dalip, his nephew Vijay either
t ook poi sonous substance hinmself on account of the
fact that villagers had cone to know about his
illicit relationship wth Kamesh, wife of Ranpat
or soneone had forcibly admnistered it to him He
further got it recorded that he had left his other
nephew PW 7 Sudesh at the place of occurrence for
the safety of dead body and had conme to the Police
Station. But since ASI Raj Kumar nmet him at the bus
stop of Ml kosh, he is getting the said statenent

recor ded.

10. ASI Raj Kumar recorded further in the said
i nquest report that after getting this information
he went to the place of occurrence and found dead
body of Vijay. The sanme was lying in a straight
posture, nouth and eyes were found to be little
open. He was wearing terricot pants along wth
ready nmade shirt but no external injuries were
found on the body of the deceased. Height of the
deceased was about 5 9”. Muth was full of froth,
a steel glass containing poisonous substance, and
two bottles containing water and little |iquor were

found. However, Raj Kumar was not able to conme to
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definite conclusion with regard to cause of death.
Therefore, he thought it fit to wait till post-

nortemreport was received by him

11. It is pertinent to nention here that neither
in the statement of Dalip nor in the I|nquest
Report, there was any nention wth regard to
recovery of hand witten dying declaration said to

have been ascri bed by deceased, from his pants.

12. Recovery neno was prepared by Raj Kumar, AS
in presence of two witnesses nanely Dalip (PW11)
and Sudesh (PW7). In the sanme it is said follow ng
articles were seized from the spot:- one hand
witten note authored by deceased Vijay, on the
cover of the match box, two separate bottles, one
containing water and another <containing little
liquor, one steel glass wth nanme of Ranpat
ingraved. Earth containing white powder said to be
poi sonous substance was al so coll ected. They all
were sealed in different parcels and taken into

pol i ce cust ody.
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13. Transl ated copy of Ext.PG dying declaration
has been filed. The exact H ndi version witten by

himin the slip reads as thus:

““Daru ke sath Sul phas pila rahe hai. Marenge.”
(underlining by us)

The said Inquest Report was prepared at the spot.

In the site plan prepared there, neither recovery

of pocket telephone directory nor recovery of pen

was nade. The statenments of wtnesses were

recor ded.

14. As nentioned hereinabove, initially Raj
Kumar, ASI (now dead) did not find conm ssion of
any cognizable offence, thus he dropped the
proceedings. Only after registration of the FIR on
6/3/2004, the crimnal machinery was set into

not i on.

15. Post-nortem on the dead body of the deceased
Vijay was perforned by PW4 Dr. Kuldeep Singh.
Post - Mortem Report is marked as Ext.PD. Doctor has
opi ned that deceased was aged about 32 years, well
built, having a height of about 5 6", appears to

be nore appropriate than what was nentioned in the
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| nquest. He has further categorically recorded that
on the dead body no bruises or wounds were found.
Bl adder and stonmach both were found to be enpty.
The tinme of death was shown to be 36 hours prior to
perform ng of post nortem The cause of death was
shown to be excessive drinking of alcohol wth
poi sonous substance. On the strength of FSL report
(Ext.P.1), poisonous substance was found to be
al um ni um phosphide. According to the doctor,
consunption of excessive alcohol coupled wth
poi sonous substance was sufficient to cause death

in ordinary course of nature.

16. From the post-nortem report Exh. PE as also
from the deposition of Dr. Kuldeep Singh-PW4,
either deceased had net with homcidal death or

comm tted suicide.

17. Now the question that crops up for
consi deration before us is whether it was the act
of the aforesaid five appellants, on account of
which he nmet with the homcidal death or it was
Vijay hinself, with an intention to save his status

and glory in the society, had consuned poisonous
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substance, thereby commtted suicide.

18. Prosecution in all had exam ned 12 w tnesses
on its behalf, to bring honme the charges |evelled
agai nst the appellants. The accused had generally
denied the <charges levelled against them and
submtted that Vijay had commtted suicide, on
account of his msdeeds. They pleaded innocence.
They deposed that they have falsely been roped in
by the prosecution on the strength of manufactured
and engi neered docunents. The appellants did not

| ead any evidence on their behalf.

19. On appreciation of evidence available on
record, learned Trial Judge found them guilty for
comm ssion of offences under Sections 302/149 of
the IPC and awarded them sentences as nentioned
her ei nabove. The appeal filed by themin the High
Court of Punjab and Haryana was dism ssed and the
findings recorded by the Trial Court were affirned
and the judgnent and order of conviction of the

Trial Court was mai ntai ned. Hence these appeals.
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20. W have accordingly heard |earned senior
counsel M. S. K Dubey with Ms. Minamyee Sahu and

Sh. Ajay Beer Singh for the appellants and

M. Kamal Mhan GQGupta, |earned counsel for the
respondent and perused the record. Evi dence
adduced have al so been critically and

m croscopi cally gone through by us.

21. Sheet anchor of the prosecution story has
been the alleged dying declaration Exh. PG said to
have been witten by deceased Vijay, on the inside
paper of a nmatch box. English transl ation thereof
reads thus:

Raj bir Singh S/ o Bhuru

Ranmpat S/ o Ruppa

Bi nder

Nanhar

are drinking liquor by mxing the Sul phas and
woul d Kill.

It was witten in vernacul ar |anguage and in
H ndi, as nentioned earlier, reads as under: “Daru

ke sath Sul phas pila rahe hai. Marenge.”

22. The aforesaid dying declaration has been
found to be sufficient by the two courts bel ow and

appel l ants have been found guilty for comm ssion of
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of fences under Sections 302/149 of the |I.P.C. and
have been awar ded sent ence as ment i oned

her ei nabove.

23. Whet her the sanme would fall in the category
of dying declaration and if so, if it was sufficient
to uphold the conviction and sentence awarded to
them on the strength thereof, is required to be

exam ned by us.

24. After critically going through the docunents,
not only Exh. PG but also the oral and other
docunentary evidence available on record, we find
the followng |acunae, shortcomn ng, | apses and
deficiencies in the prosecution story:

(i) the said dying declaration has not been
si gned by deceased Vijay.

(it) If the appellants were really present
when the said dying declaration was said to have
been witten, then obviously they would not have
allowed himto wite the said dying decl arati on.

(iii) No recovery of pen was nade from the
site or fromthe person of the the deceased.

(iv) There is nothing either in the site plan
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or in the recovery neno to suggest that the deceased
was able to get any platform on which he could have
witten the said dying declaration.

(v) The inner pocket of the mtch box
together with match sticks was not at all recovered.

(vi) It 1s not established by the prosecution
that the deceased was a snoker of bidi or cigarette.
No butts or bidis were recovered from the place of
occurrence.

(vii) As per the post-nortem report perforned
on 25.2.2004, the death had occurred within 36 hours
from the tinme of performng of the post-nortem
meaning thereby that the incident nust have taken
pl ace sone tine in the night.

(viii) There is nothing on record to show
availability of electricity or any source of |[|ight
at the spot.

(ix) In the Inquest Report prepared by ASI
Raj Kumar (now dead), there is no nention wth
regard to the recovery of the dying declaration Exh.
PG or recovery of pocket index tel ephone directory.

(x) Simlarly, in the site plan prepared on
the spot, there is no nmention with regard to the

recovery of dying declaration, pen or pocket diary



15

fromthe place of occurrence or fromthe body of the
deceased.

(xi) No finger prints either of the deceased
or of the accused were taken, even though the sane
wer e avail abl e.

(xii1) Report of the Chem cal Exam ner dated
6. 10. 2004 shows that the packets were received by
him only on 10.3.2004 but no remmants of poisonous
substance were found either in the two bottles or in
the steel glass but were found only in the earth so
collected from the place of occurrence. The
poi sonous substance has been described as Al um ni um
Phosphi de.

(xiii) Except for the evidence of PW7
Sudesh, PW8 Ranesh, PW9 Kartar Singh, PW11 Dalip,
who all happened to be <closely related to the
deceased, evidence of an independent w tness was not
recorded, even though there is evidence available to
show that many villagers were avail abl e.

(xiv) The evidence of PW7 Sudesh and PW11
Dalip is highly contradictory inasnuch as Sudesh has
not deposed anything with regard to recovery of
pocket index telephone diary from the person of the

deceased; whereas Dalip has categorically deposed
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wWth regard to recovery of pocket index telephone
diary fromhis possession.

It is pertinent to nention here that PW7
Sudesh and PW11 Dalip are the wtnesses to the
recovery neno said to have been prepared by ASI Raj
Kumar who is said to have died during the pendency
of the sessions trial, also does not record its
recovery.

(xv) It is extrenely difficult to conprehend
If the deceased was in a position to wite the dying
decl arati on, nore  so, after havi ng consuned
excessive anount of Alcohol mxed wth poisonous
substance. Fact of excessive anmount of Al cohol m xed
with poison stands proved from the evidence of PWA4
Dr. Kuldeep Singh, who had perfornmed post-nortem
(Exh. PD) on the person of the deceased.

(xvi) The post-noretm report further reveals
that the deceased was aged about 32 years having a
hei ght of 5 feet 6 inches with a robust body. It is
i nconceivable to believe that if +the appellants
woul d have tried to admnister him Al cohol mxed
W t h poi sonous substance, he would not have resisted
to the sane or at |east would not have made any hue

and cry. It also stands proved from the evidence of
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PW4 Dr. Kuldeep Singh and the post-nortem report
that no bruises and external injuries were found on
t he person of the deceased.

(xvii) No explanation has been offered by the
prosecution as to why the blank pages of the pocket
I ndex tel ephone diary were not used to scribe it, if
the same had been recovered from his possession.

(xviii) The doctrine of notive could not be
established by the prosecution at all. Thus another
ground of holding them guilty on account of notive,
conpletely shatters the prosecution story and falls
flat.

(xix) It could not be established that dying
declaration and pocket index telephone diary
bel onged to the deceased only. This aspect of the
matter has not been established by the prosecution.

(xx) Even if it stood established from the
opinion of the Handwiting Expert that dying
decl arati on and pocket index tel ephone diary were in
the same hand, still it could not be established
that it belonged to the deceased only.

(xxi) Possibility of inplanting of these
docunments cannot be rul ed out.

(xxii) The said dying declaration does not
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I nspire confidence, nmuch less to hold the appellants

guilty for comm ssion of the said offence.

25. In fact, the salient features noted above
wth regard to the deficiencies are sufficient, in
our considered opinion, to cone to the conclusion
that the Courts below commtted grave error in
holding the appellants gquilty for conm ssion of
of fence under Sections 302/149 of the |I.P.C

But with intention to fortify our views, we
would like to reiterate what this Court has already

held in its earlier |eading judgnents.

26. Al nost 25 years back, this Court I n
cel ebrated judgnent in Sharad Birdhi chand Sarda vs.

State of Maharashtra, reported in 1984 (4) SCC 116,

held in paragraph 151 and 161 thereof that it 1is
well settled |aw that the prosecution nust stand or
fall on its own legs and it cannot derive any
strength form the weaknesses of the defence. For
ready reference, the said paragraphs are reproduced

her eunder :

“151. It is well settled that the
prosecution nust stand or fall on its own
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legs and it cannot derive any strength from
t he weakness of the defence. This is

trite law and no decision has t aken a
contrary view. Wat sonme cases have held is
only this: where various I|inks in a chain
are in thenselves conplete than a fal se plea
or a false defence may be called into aid
only to I end assurance to the Court. In other
words, before using the additional [ink it
must be proved that all the links in the
chain are conplete and do not suffer from
any infirmty. It is not the |aw that where
Is any infirmty or lacuna in the prosecution
case, the sane could be <cured or supplied
by a false defence or a plea which is
not accepted by a Court.

161. This Court, therefore, has in no way
departed fromthe five conditions |aid down
in Hanumant's case (supra). Unfortunately,
however, the High Court also seens to have
m sconstrued this decision and used the

so-cal |l ed fal se defence put up by t he

appel | ant as one of the additional
circunstances connected wth the chai n.
Ther e is a vital difference between an

i nconplete chain of circunstances and a
circunstance which, after the chain is
conplete, is added to it nerely to reinforce
the conclusion of the court. \Were the
prosecution is unable to prove any of the

essential principles laid down I n
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Hanumant's case, the Hi gh Cour t
cannot supply the weakness or the |acuna by
taking aid of or recourse to a false
defence or a false plea. W are,
therefore, unable to accept the argunent of
the Additional Solicitor-General.”

27. Simlarly, when the case S based on
circunstantial evidence, it has now been well
settled by several authorities of this Court that
the chain of circunstances should be conplete in al

respect and the pointer of guilt should continuously
be on the accused only. Any deviation of the pointer
of guilt on the accused would enure him the benefit

of doubt.

28. No doubt it is true that ASI Raj Kumar, who
had prepared the Inquest Report had died during the
pendency of the trial, but no reasons have been
assigned as to why other police personnel present
along with ASI Raj Kumar, were not exam ned. They
could have at |east explained the true picture and
proved recovery of dying declaration and pocket
tel ephone index diary from possession of deceased

Vijay.
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29. Admttedly, from the evidence of PW7 Sudesh
It has cone on record that the deceased Vijay was
havi ng bank account and he was al so a nenber of sone
soci ety, wher e hi s st andard si gnat ures wer e
avai |l abl e. But those standard signatures were not
nmade the basis for conparison of his hand-witing
alleged to have been found from his possession. In
the case of Sharad Birdhichand Sarda (supra), it has
been dealt wth elaborately as to how the chain of
circunstantial evidence has to be conplete in al

respect. The relevant paragraphs 153 & 154 are

reproduced herein bel ow

“153. A close analysis of this decision
woul d show that the follow ng conditions nust
be fulfilled before a case against an accused
can be said to be fully established:

(1) the circunstances from which the
concl usi on of guilt is to be drawn
should be fully established. It may be noted
here that this Court indicated that the

ci rcunst ances concer ned "must or shoul d'
and not 'may be' established. There IS
not only a grammati cal but a |egal
di stinction between "may be proved' and

must be or should be proved as was held
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by this Court in Shivaji Sahabrao Bobade &
Anr. v. State of Mharashtra(') where the
foll ow ng observati ons were nade:

"Certainly, it is a primary principle
t hat the accused nust be and not nerely
may be guilty before a court can convict and
the nental distance between 'may be' and
' must be' is long and divides vague
conj ectures from sure concl usions.'
(2) The facts so established should be
consistent only with the hypothesis of the
guilt of the accused, that is to say. they

should not be explainable on any other

hypot hesi s except that the accused is
guilty.
(3) The circunstances should be of a

concl usi ve nature and tendency.
(4) They shoul d excl ude every
possi bl e hypothesis except the one to
be proved, and 164 (5) There nust be a
chain of evidence so conplete as not to
| eave any r easonabl e ground for t he
concl usion consistent with the innocence of
t he accused and must show t hat in
al | human probability the act nust have
been done by the accused.

154. These five golden principles, if we
may say so, constitute the panchsheel of
the proof of a case based on circunstanti al

evi dence.”
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30. The aforesaid cardinal principles with regard
to the conpletion of chain of circunstantial

evi dence for holding the appellants guilty could not

be established at all by the prosecution in the
pr esent case. Wth such br oken chain of
circunstantial evidence, at nmany places, it would

neither be safe nor prudent to hold the appellants

guil ty.

31. Apart from the above, it 1s extrenely
difficult for us to cone to the conclusion if Exh

PG can fall in the category of dying declaration at
all or can be said to be legally adm ssible. Even
t hough we have categorically, mnutely and wth
m croscopic eyes gone through the said docunent
nunber of tines, but it does not inspire confidence,
nore so, the manner in which it has been witten.
W have already nentioned hereinabove that after
havi ng consuned excessive liquor, it would not have
been possible for any one, much less for Vijay, to
have witten the said dying declaration with so much
of precision or with steady hand. In our considered
opinion, dying declaration should be such,which

should imrensely strike to be genuine and stating
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true story of its maker. It should be free from all
doubts and on going through it, an inpression has to
be registered imediately in mnd that it s
genuine, true and not tainted with doubts. It should
not be the result of tutoring. But dying declaration
Iin the present case does not fulfill t hese

condi ti ons.

32. In HW  Cox Medi cal Juri sprudence and
Toxi col ogy, Seventh Edition, at page 936, under
title “Alcohols”, deals wth handwiting after
consunption of liquor. Wile comng to the genera
behavi our after excessive drinking, apart from other
things, it has specifically been noted: “Character
of hand-witing: There is often difficulty wth

letters, N, Mand W”

33. In the sanme book, it is further described
that blood reaches all the organs, mainly the brain
and interferes with normal brain functions |Iike
j udgnent and coordi nati on of rnuscul ar novenents. The
bl ood al cohol |evel influences the behaviour of the
person. The anmount of al cohol present in the stonmach

and intestine has no effect but only indicates the
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I ngesti on.

34. Qoviously, it would go to show and we also
cone to the conclusion that after going through the
handwiting, as has been found by us in the alleged
dying declaration Ext. PG it would have been
extrenmely difficult for himto wite it as he could
not have been in a nentally fit condition to have

witten the sane.

35. Unfortunately, this aspect of the matter has
nei ther been considered by the learned Trial Judge
nor has been adverted to by the D vision Bench of
the Hgh court and yet the appellants have been

found guilty for comm ssion of the aforesaid offence.

36. In our considered opinion, the said judgnent
and order of conviction passed by the Trial Court
and upheld by the H gh Court, cannot be sustained in
| aw. They are accordingly set aside and quashed. As
a necessary consequence thereof, +the appellants
would be set at liberty forthwith, if not required

I n connection with any other crimnal case.
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Both the appeals are all owed accordingly.

(K. S. RADHAKRI SHNAN)

New Del hi ;
June 11, 2010.



