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ACT:
Public Servant - Di sci pl i nary pr.oceedi ngs- Two paralle

procedures avail abl e-Ri ght of appeal under one but not under
the other-I1f discrimnatory-Punishment-I1f court can inter-
fere with-Oissa Discipilinary Proceeding (Administrative

Tri bunal) Rul es, 1951-Civil Servi ces (A assification

Control and Appeal) Rules, 1930-Constitution of India, Arts.
14, 309, 311.

HEADNOTE

The respondent, a non-gazetted permanent enployee of the
State, was charged with (i) having received illegal gratifi-
cation on five occasions and (ii) being possession of
property disproportionate to his incone. The Governor

referred is case to the Adnministrative Tribunal constituted
under S. 4 (1) of t he Di sci plinary Pr oceedi ng,

(Administrative Tribunal) Rules which had been framed under
Art. 309 of tile Constitution.. The Tribunal found four —out
of the five heads under the first charge and the second
char ge proved and recomended the disnissal of t he
respondent . The CGovernor, after giving the respondent a
reasonabl e opportunity. to , how cause agai nst the proposed
puni shment, dismssed him The respondent filed a wit
petition before the Hi gh Court challenging the order of
dismssal on the ground that the Tribunal Rules were
di scrimnatory and that in holding the enquiry the Tribuna

had violated the rules of natural justice. Following a
previous decision the H gh Court held that the Tribuna

Rul es were discrimnatory but since that decision was under
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appeal before the Supreme Court, it proceeded to deal wth
the second ground. It held that the second charge and only

two head,, of the first charge were established and directed
the Governor to reconsider whether on the basis of these
charges the punishment of dism ssal should be naintained.

Held, that the Tribunal Rules were not discrimnatory.
There were simultaneously in existence two sets of paralle
rules, viz. the Tribunal Rules and the Cassification Rules
and proceedi ngs could be taken agai nst the respondent under

either of the at the discretion of the Governor. But in
subst ance there
649

is no difference in the procedures prescribed by the two
sets of rules. Mere adoption of one procedure in preference
to another permssible procedure does not justify an
i nference ; of unlawful discrimnation. The fact that under
the Classification Rules there is a right of appeal from an
order i nposing a penalty whereas there is no such right of
appeal 'under the Tribunal Rul es against the order passed by
the Governor was not a ground for sustaining the plea of
unl awf ul discrimnation.

Sardar Kapur Singh v. Union of India, [1960] 2 S. C. R 569
and Jagannath Prasad v. State of U P., A 1. R 1961 S. C
1245, foll owed

State of Orissa v. Dhirendranath Das, A 1. R (1961) S C.

1715, di stingui shed.

Hel d, further that the H gh Court had no power to direct the
Governor to reconsider the question of punishnment. The High
Court has only to see whether the constitutional. guarantees
have been violated; but it is not concerned with the penalty
i nposed, provided it is justified by the rules. ~The reasons
whi ch i nduce the punishing authority are not justiciable nor
is the penalty open to review by the Court. |If the order
can be supported on any finding as 'to substantia
m sdemeanour for which the punishment can lawfully be
imposed it is not for the court to consider whether that
ground alone would have weighed wth the authority
di smi ssing the public servant.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 213 of 1962.
Appeal fromthe judgnent and order dated February 17, 1959,
of the Oissa High Court, Cuttack in OJ.~-C. No. 216 of
1957.

R Ganapat hy lyer and P. D. Menon, for the appellants.

G B. Pai, B. Parthasarthy, J. B. Dadachanji and O. C
Mat hur, for, the respondent.

1962. Cctober 19. The judgnent of the Court was delivered
by

SHAH, J.-Bidyabhushan Mohapatra hereinafter called ’'the
respondent’ -was a per manent

650

non-gazetted enployee of the State of Orissa in the Re-
gi stration Departnent and was posted at the material tine as

a Sub-Registrar at Sanbal pur. Information was received by
the Governnent of the State of Orissa that the respondent
was habitually receiving illegal gratification and that he

was possessed of property totally disproportionate to his
i ncome. The case of the respondent was referred by order of
the Governor of Oissa to the Adnministrative Tribuna
constituted wunder r.4(1l) of the Disciplinary Proceedings
(Adm nistrative Tribunal) Rules, 1951 framed in exercise of
the powers conferred by Art. 309 of the Constitution. The
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Tribunal held an enquiry in the presence of the respondent
on two charges (1) relating to five specific heads charging
the respondent with having received illegal gratification
and (2) relating to possession of neans di sproportionate to
his inconme as a Sub-Registrar. The Tribunal held that there
was reliable evidence to support four out of the five heads
in the first charge 'of corruption’ and also the charge
relating to possession of neans disproportionate to the
i ncomre and recomended that the respondent be dism ssed from
servi ce. The finding of the- Tribunal was tentatively
approved by the Governor of Orissa and the respondent was
called upon to show cause why he should not be disn ssed
fromservice as recommended. The respondent nade a detail ed
submi ssion in rejoinder and contended, inter alia, that the
Tribunal held the enquiry in a manner contrary to rules of
natural justice. After ~consulting the Public Servi ce
Conmi ssion the Governor of Orissa by order dated Septenber
26, 1957, directed that the respondent be dism ssed from
service. /The respondent then applied to the H gh Court of
Oissa by petition wunder ~Arts. 226 and 227 of t he
Constitution. —inter alia, for awit quashing the "'entire
proceedi ngs before the Tribunal beginning fromthe charges
and culminating in the order of dismissal" and directing the
State of Orissa to forbear fromgiving effec to the order of
di sm ssal dated Septenber 26, 1957,

651
and for a declaration that he be deemed to have continued in
hi s post as Sub-Registrar.
In support of his petition the respondent subnmitted that the
order of dismssal was void because the rules relating to
the holding of an enquiry against non-gezetted public
servants, call ed t he Di sci plinary Pr.oceedi ngs
(Administrative Tribunal) Rules, 1951. were discrimnatory
and that in holding the enquiry against himthe Tribunal had
violated the rules of natural justice.~ Following their view
in Dhirendranath Das v. State of Oissa(l), the High Court
hel d that the inpugned rules were discrimnatory and on that
account void, and that the respondent was entitled'to a wit
declaring that the order of dism ssal was inoperative: As,
however, the case of Dhirendranath Das(l) was carried in
appeal to this Court, the H gh Court proceeded to  deal-with
the second subm ssion. The Hi gh Court —held that the
findings of the Tribunal on charges 1(a) and 1 (e) were
vitiated because it had failed to "observe the rules of
natural justice",, but they held that +the findings on
charges 1(c), 1(d) and charge (2) were supported by evidence
and were not shown to be vitiated because of failure to
observe the rules of natural justice. The | Hi gh Court
accordingly directed that if this Court disagreed with the
Dhirendra nath Das's case(1l), "the findings in respect of
charges 1(a) and 1(e) be set aside as being opposed to the
rules of natural justice but the findings in respect of
charges 1(c) and 1(d) and Charge (2) need not be disturbed"
and "that it would then be left to the Governnment to decide
whet her, on the basis of those charges, the punishment  of
di sm ssal should be naintained or else whether a |esser
puni shmrent woul d suffice".
"The State of Olissa has appealed to this Court wth
certificate of fitness granted by the H gh Court under Art.
132 of the Constitution. The H gh Court in Dhirendranath
Das’s case(1l) had held that at the material tine there were
in operation two sets of
(1) 1. L. R (1958) Cuttack 11.
652
rul es governing enquiries against non-gazetted public
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servants : (i) the Disciplinary Proceedings (Adm nistrative
Tribunal) Rules, 1951 (called the Tribunal Rules) and (ii)
the CGvil Services (Classification, Control and Appeal)
Rul es, 1930 with the subsidiary rules franed thereunder such
as the Bihar and Orisa Subordinate Service Discipline and
Appeal Rules, 1935 (collectively called the C assification

Rul es), and these two sets of rules provided for different
puni shnments and justified comrencenent of proceedings for
different reasons, and whereas there was a right of appea
agai nst t he order of a departnental head i mposi ng
puni shment, under the Classification Rules there was no.
ri ght of appeal. against the order of the Governor, inmposing
puni shnent, under the 'Tribunal Rules. The High Court
observed "'the main difference between the two sets of rules
arises from (1) the nature of the punishnent proposed, and
(2) the right of appeal. Under the Tribunal Rules the
findings of the Tribunal including the proposed punishnent
are submitted to Government are in the nature of a

recomendati on which the Governnent nmay or nay not accept.
But the Governnent are bound to consult the Public Service
Conmi ssion_ _before they pass final orders. Governnment have
the power to inpose the penalty of conpulsory retirenent
under sub-r. (2) of r. 8 of the Tribunal rules in addition
to the other penalties, described in r. 49 of the
Classification rules. The right of appeal 1is expressly
barred by sub-rule (3) of r. 9. The Tribunal Rules do not
say that every case against a Government servant, whether
gazetted or non-gazetted, in which the acts ‘of mi sconduct
all eged are any of those described in sub-rule (1) of r. 4
of the said Rules, should beinvariably referred to the

Tri bunal . Thus, if there are two non-gazetted  Governnent
servants both of whom have committed  identical « acts of
m sconduct such as failure to discharge duties properly, it

is left to the unfettered discretion of the Governnent to
refer the case of one of themtothe
653

Tri bunal for enquiry under the said rule-,, and to allow the
enquiry against the other public servant to ‘be hel d
departrental ly by his superior Oficers under the provisions
of the Cassification Rules. The former public servant will
have no right of appeal, but he will leave the satisfaction
of his case being enquired into not by his inmediate
superiors, but by an independent authority, nanely, the
Menber, Administrative Tribunal, whose reconmendation will
be subjected to further scrutiny by the  Public Service
Conmi ssion and the final authority to pass any order of
puni shment will be the Government. The latter public
servant however, though deni ed the advantage of having. his
case investigated by independent authorities, is given a
statutory right of appeal. The procedure laid down'in the
Classification Rules my be described as the nor ma
procedure for taking disciplinary action against the
CGovernment servants, whether gazetted or non-gazetted; and
the procedure laid down in the Tribunal Rules may be
described as a drastic procedure". The H gh Court then
observed after considering the argunments advanced at the Bar
"that so far as non-gazetted GCovernment servants are
concerned the provisions of the Tribunal Rules are |ess
advant ageous and nor e drastic than t hose of t he
Classification Rules and the conferment of an wunfettered
di scretion on the Executive to apply either of these rules
for the purpose of taking disciplinary action agai nst a non-
gazetted Governnment servant would offend Art. 14 of the
Constitution". Accordingly the H gh Court quashed the order
of dismissal passed against the public servant concerned.
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Agai nst the order of the Hi gh Court, an appeal was filed to
this Court. 1In this Court counsel for the State of Oissa

in that appeal made no attenpt to challenge the correctness
of the decision of the High Court, on the question of
di scrimnation. The Tribunal Rules and the Cassification
Rul es were not even included in the Books prepared for the
use of this Court at the hearing. The only argunent in
support of the appea

654

advanced by counsel for the State was that the d assi-
fication Rules, were not in operation when enquiry was
directed agai nst the delinquent public servant and the only

rules under which the enquiry could be directed were the
Tri bunal Rules and therefore by directing an enquiry agai nst
the delinquent public servant the guarantee of the equa

protection clause of the Constitution was not violated.
Thi s Court held that if +two sets of rul es wer e
simul taneously in operation at the material tine, and by
order 'of / the Governor, enquiry was directed against the

respondent ~under~ the Tribunal Rules which were "nmore
drastic" —~and "Prejudicial to the interests of the public
servant", a clear case of discrimnation arose, and the

order directing the enquiry against the public servant and
the subsequent proceedings were |liable to be struck down as
i nfringing Art. /14 ~of the Constitution. Thi s Court
accordingly di smissed the appeal of the State. An
application for review of ,judgnment was then filed by the
State, and it was contended that as the Bihar & Oissa
Subordi nate Services Discipline & Appeal Rules, 1935 were
not statutory rules and they did not constitute “law', and
t hat there had been sone m sapprehensi on -about "t he
submi ssion made at the Bar which had l'ed to an  apparent
error on the face of the record". Even at that stage it was
not urged that the view taken by the High Court that the
Tribunal Rules were "nore drastic and prejudicial to a
public servant against whoman enquiry was directed to be
made" could not on a true interpretation of the rules be
sust ai ned. This Court rejected the application for review
of judgnent.

In this appeal copies of the Bihar. & Oissa Subordinate
Servi ces Di sci pline & Appeal Rules, 1935 and the
Di sciplinary Proceedings (Admnistrative Tribunal) Rules,
1951 are produced. Under the latter rules which were
referred to as the Tribunal Rules ’'msconduct” in -the
di scharge of official duties

655
is defined in Rule 2(c), "failure to discharge duties
properly’ in Rule 2(d) and 'personal inmmorality! in Rule,

2(e). By Rule 3(4) the Tribunal constituted by the Governor
is authorised subject to the directions of the Governor to
co-opt an Assessor to assist it, such Assessor  being a
departrental officer higher in rank in the departnent to the
official charged. By Rule 4 the Governor is authorised to
refer to the Tribunal cases relating to public servants in
respect of matters involving-

(a) m sconduct in the discharge of officia

duti es;
(b) failure to discharge duties properly;
(c) irremedi able general inefficiency in a

public servant of nore than ten years

st andi ng: and

(d) personal immorality.
By Rule 7 the Tribunal is required to nake such enquiry as
may be deened appropriate and in conducting the enquiry the
Tribunal is to be guided by rules of equity and natural
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justice and not by formal rules relating to procedure and

evi dence. Clause (3) of Rule 7 provides that before
formulating its reconmendations the Tribunal shall give a
summary of the charges against the official and shall if he

is not absconding or untraceable, give him an opportunity
orally or in witing, within the time to be specified by the
Tribunal to offer his explanation in respect of the charges.
Rule 8 provides that after conpleting its proceedings the
Tribunal shall nmake a record of the case in which it shal
state the charges, the explanation and its own findings, and
it shall, where satisfied, that punishment be inposed, also
fornmulate its recomendati ons about the punishment. Rule 9
provides that the Governor nay, after considering the
recomendati ons of the Tribunal, pass such order of
656
puni shment as he may deem appropriate. By el. (3) of Rule 9
an appeal against the order of the Governor is expressly
pr ohi bi ted. By el. (iii) of Rule 1. of the, Bihar and
Ori ssa Subordinate Services Discipline & Appeal Rules, 1935
it is provided that the Rules shall apply to all nenbers of
Subor di nate Servi ces under-the adm ni'strative control of the
CGovernment of Bihar, and Ori'ssa, except those for whose
appoi ntnents and conditi ons of enpl oynent special provision
was made by or under any-law for the time being in force.
By Rule 2 the penalties specified in the order nmay be
i nposed "for good and sufficient reasons". The procedure to
be followed before an order of disnmissal, renoval or
reduction is passed, is the same as is set out in Rule 55 of
the Civil Services (Cassification, Control —and Appeal)
Rul es. It is further directed that in drawi ng up
proceedi ngs and conducting departnental enquiries, the
instructions contained in rr. 172 to 178 of the Bihar and
Oissa Board' s M scellaneous Rules, 1928, are to be fol |l owed
except where nore detailed instructions have been framed by
the Departnent concerned. Rule 4 of the Rules provides a
right to appeal to every nmenber of a Subordinate Service, to
the authority inmrediately superior to the authority
i mposing any of the penalties specified in Rule 2 and
term nating his appoi ntmrent otherwi se than on the expiry of
the period of his appointnment or on his reaching the age of
superannuation. Rule 55 of the CGvil Services (dassifica-
tion, Control and Appeal) Rules which is referred to inthe
note to Rule 2, inso far as it is material, provides for
information being given in witing of the grounds on which
it is proposed to take action against the public servant and
to afford him an adequate opportunity of defending hinself
the grounds on which it is proposed to take action are to be
reduced to the formof a definite charge or charges, which
have to be conmunicated to the person charged together 'with
a statenent of any allegation on which each charge i's / based
and of any other circunstances

657
which it is proposed to take into consideration in passing
orders on the case : the public servant concerned has within
a reasonable tine, to put in his witten statenment of his
defence and to state whether he desires to be heard in
person; if he so desires, or if the authority concerned so
directs, an oral inquiry is to be held, at which inquiry
oral evidence as to such of the allegations as are not
admtted is to be led and the person charged is entitled to
cross-exam ne the witnesses, to give evidence in person and
to have such witnesses called as he may desire, provided
that the officer conducting the inquiry may, for special and
sufficient reasons to be recorded in witing, refuse to cal
a wtness. Rule 55 further provides that the proceedings
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shall contain a sufficient record of the evidence and a
statenment of the findings and the grounds thereof and that
all or any of the provisions of the rule, may in exceptiona
cases, for special and sufficient reasons to be recorded in
witing, be waived where there is difficulty in observing
the requirements of the rule and those requirenents can be
wai ved without injustice to the person charged.

It is manifest that whereas detail ed provisions are made in
the Tribunal Rules as to the grounds on which an enquiry may
be directed against a public servant for misconduct in the
di scharge of official duties, failure to discharge duties
properly, general inefficiency or personal inmorality, under
the dassification Rules for "good and sufficient reasons’
penalties may be inposed. The expression wused in the
Classification Rules is somewhat vague, but whatever ot her
ground it nmay include, it does in our judgnent include
charges described  in Rule 4 of the Tribunal Rules. The
procedure to be followed in the enquiry under the Tribuna
Rules 'is not described in any detail. But it is «clearly
i ndi cated, ~that the public servant nust be given a sunmmary
of the <charges against him and “he nust be given an
opportunity to submit his explanation orally or in witing,
in respect
658
of the charges, and that the Tribunal must in holding the
enquiry be guided by rules of natural justice and equity, in
the matter of procedure and evidence. The procedure
prescribed by Rule 55 of the Cvil Services (Cassification
Control and Appeal) Rul es which i's assimlated by virtue of
the note under Rule 2 .into the Classification Rules, is set
out in greater detail, but is in substance not  different
fromthe procedure under Rule 7 of the Tribunal Rules.

It is true that the Tribunal Rules'do not set ‘out the
puni shmrents whi ch nay be inposed whereas the dassification
Rul es set out the various punishnents such as-, censure,
wi t hhol ding of increnments or pronotion, including stoppage
at an efficiency bar, reduction'to a | ower post or tine-
scale or to a |lower stage in a tine-scale, recovery from pay
of the whole or part of any pecuniary |oss  caused to
CGover nirent by negligence or breach of or der, fine,
suspensi on, renoval fromthe Civil Service, which does not
di squalify from future enmploynent and dismissal from the
Cvil Service which ordinarily disqualifies from future
enpl oyrent . But failure to enunerate the penalties which
may be inposed al so does not indicate any variation between
the Tribunal Rules and the Classification Rules. Rule 2 of
the dassification Rules nmerely enunerates the diverse
puni shments which may be inposed. This list is [ exhaustive,
and no penalties other than those enunerated are / ever
i mposed upon del i nquent public servants. Under the Tribuna
Rules there is no enuneration of penalties, but it-is Ileft
to the Governor in his discretion, after considering the
report of the Tribunal to select the appropriate punishment
having regard to the gravity of the delinquency.
This Court in Sardar Kapur Singh v. The Union of India(l)
has held that weven if the procedure prescribed under a
particul ar nmet hod adopted for enquiry is nore detailed than
t hat prescri bed by Rule 55 of the G vil Servi ces
(O assification, Control and

(1) [1960] 2 S.C.R 569.

659
Appeal ) Rules, if in accordance with both the sets of rules
notice has to be given of charges and the materials on which
the charges are sought to be sustained and if the public
servant so desires he can demand an oral hearing and
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exam nation of witnesses, it cannot be said that there is
any discrimnation. |In Sardar Kapur Singh's case(1l) it was
contended that an enquiry under the procedure prescribed by
Public Servant s (Inquiries) Act, 1850 was voi d as
di scrimnatory when an enquiry could have been nade under

the procedure prescribed by rule 55 of the Civil Services
Classification, Control and Appeal) Rules. This Court held
that the procedure under Rule 55 of the Civil Services

(Cassification, Control and Appeal) Rules was described in
terns elastic, but the procedure under the Public Servants
(I'nquiries) Act, 1850 not being substantially different, an
enquiry directed under the latter procedure and not wunder
Rule 55 of the Civil Services (Cassification, Control and
Appeal) Rules did not result in any discrimnation |[eading
to the invalidation of proceedings started against the
public servant under the Public Servants (Inquiries) Act,
1850. It was observed in that-case that in the absence of
proof of any prejudice to the public servant concerned, nere
adoption of ~ one ~procedure .in  preference to anot her
perm ssible procedure wll ~not justify an inference of
unl awf ul discrimnation.

Under the Cassification Rules there is a right of appea

from an order inposing a penalty passed by a departnmenta

head to the latter’s superior whereas there is no such right
of appeal against the order passed by the Governor inposing
penalty upon a public servant. But this ‘also cannot be
regar ded as a ground sustaining a  plea of unl awf u

discrimnation. |In Jagannath Prasad v. State, _of U P.(2),
the question whether an enquiry directed against a public
servant under the Rules of the State of  Utar Pradesh
simlar to the Orissa Tribunal Rul es whi ch provided no right
of appeal fromthe order of the Governor

(1) [1960] 2 S. C R 569.

(2) [1962] 1 S.C. R 151

660

i mposi ng punishment and not under Rules simlar to the
Orissa Classification Rules which provided a right of appea

against an order dismssing a public servant  in the
enpl oyment of the State of Uttar Pradesh, was discrininatory
fell to be considered, and it was held that the enquiry
under the Tribunal Rules was not discrimnatory. ~The public
servant concerned in that case was a police officer against
whom an enquiry was commenced before the Constitution, which
resulted after the commencenent of the Constitution in- an
order of dism ssal. The enquiry against the public servant
was directed under the U P. Disciplinary Proceedings
(Admini strative Tribunal) Rules, 1947 by a~ Tribuna

appointed by the Governor of Uttar Pradesh. At this time
there were in operation also the U P. Police Regulations
which were framed under the Indian Police Act. /which
aut horised the Governor to dismss a Police Oficer enployed
in the State. The Tribunal Rules of the State of U 'P. were
franmed in exercise of the powers vested under s. 7 of the
Police Act. The Police Regulations franed by the Governnent
of U P. and Tribunal Rules in so far as they were not
i nconsi st ent with the provisions of the Constitution
remained in operation by virtue of Art. 313 even after the
comencement of the Constitution. Therefore at the materia

time there were two sets of rules for holding an enquiry
against 'a police officer. The Police authorities could
direct an enquiry under the Police Regulations and the
procedure in that behalf was prescribed by Regulation 490;
it was al so open to the Governor of the State to direct an

enquiry against a public servant under Rule 4 of the U P

Di sciplinary Proceedings (Admnistrative Tribunal) Rules.
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Relying on the existence of the two distinct sets of rules
si mul t aneousl vy, and the power vested in t he State

authorities to comrence enquiry against the Police Oficer
under either of these two sets of rules in respect of

charges set out in Rule 4 of the Tribunal Rules, it was
urged that in comrencing
661

an enquiry against the public servant concerned under the
Tribunal Rules discrimnation was practised and he was
deprived of the guarantee of equal protection of |aws. It
was hel d that even after the conmmencenent of t he
Constitution, continuation of the enquiry against the
del i nquent public servant wunder the U P. Disciplinary
Proceedings (Adm nistrative Tribunal) Rules, 1947 did not
result in any unlawful discrimnation infringing the
protection of Art. 14 of the Constitution. Under the Police
Regul ation an appeal did lie from a subordinate police
authority to a superior authority whereas no appeal lay from
the order passed by the Gover nor accepting the
recomendations of Tribunal.” In considering the effect of
the decision-in State of Oissa v. Dhirendranath Das(1l) on
whi ch reliance was placed on behalf of the appellant in that
case, it was observed-that the case was not an authority for
the proposition that where out of the two sets of rules in
force it is open'to the authorities to resort to one for
holding an enquiry against a public servant charged wth
m sdeneanor and if one of such set of rules does not provide
for a right of appeal against an order passed against the
public servant and the other set provides for a right of
appeal, unlawful discrimnation results: the only point
decided in state of Orissa v. Dhirendranath Das case(1l) was
that at the material tine there were in existence tw sets
of rules simultaneously in operation, it being accepted that
the Tribunal Rules under which the enquiry was made | agai nst
the public servant were " nore drastic” and "prejudicial to
the public servant”. The Court then proceeded to hold that
the procedure under the U P. [ Disciplinary Proceedings
(Administrative Tribunal) Rules, 1947 and the ‘procedure
under the enquiry conmenced under the U P Pol i ce
Regul ati ons were substantially the same and the nere fact
that there was a right of appeal against the order of
penalty inposed by a, subordinate police authority and there
was no such right against the order of the Governor
accepting the reconmendati ons
(1) A I.R (196) S.C 1715.
662
of the Tribunal did not make any discrimnations justifying
this Court in striking dowm the Tribunal Rules as being
discrimnatory under Art. 14 of the Constitution. 't/ was
observed in Jagannath Prasad's case (1):
"Regul ati on 490 of the Police Regul ations sets
out the procedure to be followed in apt
enquiry by the police functionaries, and rr. 8
and 9 of the Tribunal Rules set out the
procedure to be followed by the Tribunal
There is no substantial difference between the
procedure prescribed for the two fornms of
enquiry. The enquiry in its true nature is
quasi-judicial. It is manifest fromthe very
nature of the enquiry that the approach to the
materials placed before the enquiring body
should be judicial. It is true that by
Regul ation 490, the oral evidence is to be
direct, but even under r. 8 of the Tribuna
Rul es,, the Tribunal is to be guided by rules
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of equity and natural justice and is not bound
by formal rules of procedure relating to
evidence. It was urged that whereas the tri-
burnal may adnmit on record evidence which is
hear-say, the oral evidence under the Police
Regul ati ons nmust be direct evidence and hear-
say is excluded. W do not think that any
such distinction was intended. Even though
the Tribunal is not bound by formal rules
relating to procedure and evidence, it cannot
rely on evidence which is purely hearsay,
because to do so in an enquiry of this nature
would be ‘contrary to rules of equity and

nat ur al justice. The provi si ons for
mai ntai ning the record and calling wupon the
del i nquent public servant to  subnit I's

explanation are substantially the same under
Regul ation 490 of the Police Regulations and
r. 8 of the Tribunal Rules. It is urged that
under the Tribunal Rules, there is a departure
(1) [1962] 1-S.C R 151
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in respect of inportant nmatters from the
Pol i ce Regul ati ons which render the Tribuna
Rul es prejudicial to the person against whom
enquiry is held under those rul es. Firstly,
it is subnitted that there is. no. right of
appeal ' under the Tribunal Rules as is given
under - the Police Regul ations; secondly, that
the Governor is bound to act according to the
recomendati ons - of the Tribunal and  thirdly,
that wunder the Tribunal Rules, even . if the
conplexity of a case under enquiry justifies
engagerment of counsel to assist the person
charged, assistance by counsel may not be
permtted at the enquiry. These three
variations, it is/urged, nake the /Tribuna
Rul es not only discrimnatory but prejudicia
as well to the person agai nst whomenquiry is
held under these Rules.  In our view, this
pl ea cannot be sustained. The Tribunal Rules
and the Police Regulations in so far as they
deal with enquiries against police officers
are pronul gated under s. 7 of the Police Act,
and neither the Tribunal Rules nor the Police
Regul ati ons provi de an appeal agai nst -an order
of dism ssal or reduction in rank ~which the
Governor nmmy pass. The fact that an order
nmade by a police authority is made . appeal abl e
whereas the order passed by the Governor s
not nade appeal able is not a ground-on which
the wvalidity of the Tribunal Rules 'can be
chal | enged. In either case, the final order
rests with the Governor who has to decide the
matter hinself. Equal protection of the laws
does not postulate equal treatnent of al
persons wi thout discrimnation to all persons
simlarly situated. The power of the Legisla-
ture to nake a distinction between persons or
transactions based on a real differential 1is
not taken away by the equal protection clause.
Therefore by providing- a right of appea
agai nst the order of police authorities acting
under the Police Regul ations inposing
664
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penalties wupon a nenber of the police force,
and by providing no such right of appeal when
the order passed is by the Governor, no
discrimnation inviting the application of
Art. 14 is practised.”
The plea that there was discrimnation because there was a
ri ght of appeal agai nst an order inposing penalty under one
set of rules, and no such right wunder the other, was
rejected in Jagannath Prasad v. State of U P. (1). It nust
therefore be held that the existence of a right of appea
agai nst the order of an administrative head inmposing penalty
and absence of such a right of appeal against the order of
the Governor under the Tribunal Rules, does not result in
discrimnation contrary to Art. 14 of the Constitution
The High Court has held that there was evidence to support
the findings on heads (c) & (d) of Charge (1) and on Charge
(2). In respect of charge 1(b) the respondent was acquitted
by the Tribunal and it did not fall to be considered by the
Gover nor. In respect of charges 1(a) and 1(e) in the view
of the Hi'gh Court "the rules of natural justice had not been
observed". The reconmendation of the Tri bunal was
undoubtedly founded on-its findings on charges 1(a), 1(e),
1(c), 1(d) and Charge (2). The High Court was of the
opinion that the findings on two of the heads under Charge
(1) could not be sustained, because in “arriving at the
findings the Tribunal had violated rules of natural justice.
The Hi gh Court therefore directed that the Government of the
State of Orissa should deci de whet her "on the basis of those
charges, the punishnent of dismissal should be maintained or
el se whether a | esser punishnent wuld suffice". It is not
necessary for us to consider whether the H gh Court was
right in holding that the findings of the Tribunal on
charges 1(a) and 1(e) were vitiated for reasons set out by
it, because in our judgnent the
(1) [21962] 1. S.C.R 151
order of the Hgh Court Directing the Governnent to
reconsi der the question of punishnent cannot, for reasons we
WIIl Presently set out,, be sustained. |If the order of
di smi ssal was based on the findings on charges 1(a) and 1(e)
al one the Court would have jurisdictions declare the order
of dismissal illegal but when the findings the Tribunal
relating to the two of five a of the first charge and the
second charge was found, not liable to be interfered. wth
by the ,H gh 'Court and those findings established that the
respondent was prinma facie guilty of grave delinquency, in
our view , the High Court had no power to direct the
CGovernor of Oissa to reconsider the order of dismssal
The constitutional guarantee afforded to a public servant is
that he shall not be dismissed or renbved by an authority
subordinate to that by which he was appointed, and that he
shall not be dismissed or renoved or reduced in rank  unti
he has been given a reasonabl e opportunity of showi ng | cause
against the action proposed to be taken in regard to  him
The reasonabl e opportunity contenpl ated has manifestly to be
in accordance with the rules framed under Art. 309 of the
Constitution. But the Court in a case in which an order of
di smissal of a public servant is inmpugned, is not concerned
to decide whether the sentence inposed, provided it is
justified by the rules, is appropriate having regard to the
gravity of the m sdeneanour established. The reasons which
i nduce the punishing authority, if there has been an enquiry
consistent with the prescribed rules, is not justiciable:
nor is the penalty open to review by the Court. |If the High
Court is satisfied that if sone but not all of the finding
the Tribunal were "unassail able", the order of the Governor
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on whose powers by the rules no restrictions in determning
the appropriate punishment are placed, was final, and the
H gh Court had no jurisdiction to direct the Governor to
review the penalty, for as we have already observed the
order of dismssal passed by a conpetent authority on a
public servant., if the
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conditions of the constitutional protection have been
conplied wth, is not justiciable. Therefore if the order
may be supported on any finding as to substantia
m sdeneanour for which the punishment can lawfully be
i mposed, it is not for the Court to consider whether that
ground alone would have weighed with the authority in
di smi ssing t he public servant. The Court has no
jurisdiction if the findings of the enquiry officer or the
Tribunal Prima facie make out a case of nisdenmeanour, to
direct the authority to reconsider that order because in
respect  of some of the findings but not all it appears that
there 'had been violation of the rules of natural justice.
The High Court was, in our judgnent, in error in directing
the Governor of Orissa to reconsider - the question
The appeal nust therefore be-allowed and the order passed
by the H gh Court -set _aside. Having regard to t he
circunstances of the case, there will be no order as to
costs in this Court and the Hi gh Court.
Appeal al | owed.
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