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ACT:

Industrial Dispute-Disnmissal of workmen-Application for
perm ssion before Conciliation Oficer-Direction of Conci-
[iation O ficer-Appeal to Appell ate Tri bunal , i f
mai nt ai nabl e Grant of special |eave-Conpetence-U. P
I ndustrial Disputes Act, 1947 (U. [ P. 28 of 1947),ss. 3, 8-
Industrial Disputes (Appellate Tribunal) Act, 1950 (48 of
1950), ss. 2 (c¢) cl. (iii), 4-Constitution of India, Art.
136.

HEADNOTE

The worknen of the appellant conpany resorted to direct
action in order to enforce their demands for bonus, |eave
etc. Thereupon, the conpany served charge sheets upon

sixty-three worknmen. The enquiry officer who  investigated
the charges found that all the worknmen were  guilty of
sabot age and sl owdown strike and that they were |liable 'to be
di smi ssed. But as at that tinme a dispute between the
conpany and its worknen relating to paynent of bonus was
pendi ng before the Industrial Tribunal, the conditions of
service of the worknen could not, by virtue of cl. 29 of the
order issued in 1954 by the Governor
243

of Uttar Pradesh under the U P. Industrial D sputes Act,
1947, be altered nor the worknen discharged w thout the

previ ous perm ssion of the Conciliation Oficer. An
application was made to the Conciliation Oficer for
perm ssion to dismss the worknen. The O ficer granted

perm ssion in respect of only el even worknmen on the ground
that the rest of the workmen were nere passive participants
in the go-sl ow canmpai gn. The conpany preferred an appeal to
the Labour Appellate Tribunal but it was dismssed as
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i ncompetent on the ground that the Conciliation Oficer was
not an authority within the neaning of s. 2 (c) (iii) of the
Industrial disputes (Appellate Tribunal) Act, 1950. The
conpany then obtained special |eave to appeal to the Supremne
Court against the direction of the Conciliation Oficer and
al so agai nst the order of the Labour Appellate Tribunal

Hel d, that a Conciliation Oficer under cl. 29 of the Order
promul gated in 1954 under the U P. Industrial D sputes Act,
1947, has to act judicially in granting or refusing per-
mssion to alter the terms of enployment of worknen at the
i nstance of the enployer, but as he is not invested with the
judicial power of the State, he cannot be regarded as a
tribunal within the neaning of Art. 136 of the Constitution
of India. Consequently, an appeal under that Article is not
conpetent against the direction given by the Conciliation
Oficer.

Bharat Bank Ltd. v. Enployees of Bharat Bank Ltd., [1950] S.
C. R 459, Province of Bonbay v. K S. Advani, [1950] S. C
R 621, Atherton West & Co. Ltd. v. Suti MII|l Mazdoor Union
[1953] S.. C R 780 and Durga Shankar Mehta, v. Thakur
Raghuraj Singh, [1955] 1 S, C R 267, relied on

Held, further, that an "authority" under s. 2 (c) (iii) of
the Industrial D sputes (Appellate Tribunal) Act, 1950, to
be an industrial tribunal nust be a body constituted for the
purpose of adjudication of industrial disputes under a |aw
nade by the State; since a Conciliation Oficer is not
invested with any such power, he cannot be regarded as an
"aut hority" within. the nmeani ng of t hat section
Accordi ngly, an appeal against the order of the Conciliation
Oficer is not maintainable under s. 4 of “the Industria
Di sputes (Appellate Tribunal) Act, 1950.

Sassoon & Alliance Silk MIls Co. Ltd. v.~ MII " Mazdoor
Sabha, [1955] 1 L. L. J. 70, referredto.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : CIVIL Appeal Nos. 37 and 38

of 1961.

244

Appeal s by special |eave fromthe judgment and orders dated

July 9, 1956, and May 9, 1956, of the Labour Appellate

Tribunal of. India, Lucknow, and the Additional Regional

Conciliation Oficer, Meerut, in Appeal No. 111-111 of 1956

and P. D. Case No. 15 of 1956 respectively.

Veda Wasa, S. K. Kapur, J. B. Dadachanji, Prem Nath Chadha

and Ganpat Rai, for the appellants.

AS. R Chari, R K Garg, S. O Agarwala and P. C

Agarwal a, for the respondents.

1962. Sept enber  25. The judgnent of’ the Court was

del i vered by

SHAH, J.-Two questions arise in limne in these appeal's:
(1) VWet her an appeal may be entertained in
exercise of powers wunder Art. 136 of the
Constitution against a direction of t he
Conciliation Oficer issued in disposing of an
application under cl. 29 of t he O der
promul gated by the Governor of Utar Pradesh
under the U. P. Industrial Disputes Act,
1947 ; and
(2) Whet her against the direction issued by
the Conciliation Oficer exercising authority
under cl. 29 of the Order an appeal lay to the
Labour Appellate Tribunal under the Industria
Di sputes (Appellate Tribunal) Act, 1950.
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It would be necessary to consider the nerits of the appea
in the event of an affirmative answer on either of these
guesti ons.

Facts which have a bearing on the prelininary questions are
briefly these

jaswant Sugar MIlls Ltd.-hereinafter referred to as ’'the
Conpany’ -owns factories at Meerut in the State of Utar
Pradesh for manufacturing sugar

245
and straw boards. On December 13, 1955, the Conpany
received a notice relating to demands for bonus, |eave,

retaining allowance etc., fromthe Action Commttee of one
of the Labour Unions of the worknen enployed in the Sugar
Factory: It is the case of the Conpany that on Decenber 26,
1955, there was a neeting of the workmen and certain
enpl oyees exhorted the workmen to resort to "' direct action”
and in pursuance thereof the worknen adopted a "slow down
strike" which resulted in great reduction in the operations
of crushi ng sugarcane, and production of sugar. The Conpany
t hereupon served charge-sheets upon sixty-three workmen
chargi ng ~them'individual ly and col l'ectively for doing acts
calcul ated to destroy the machinery of the factory and for
del i berately adopting a policy of "go-slow' and refusing to
attend work assigned to themat the appointed tine.

The Enquiry Oficer who investigated the charges against the
del i nquent worknen, by his order dated January 9, 1958, held
that all the workmen were guilty of "*sabotage and sl owdown
strike" and were therefore liable to be dismissed. But at
that time a dispute relating to paynment of bonus was pendi ng
before the Uttar Pradesh State Industrial Tribunal in which
the Conmpany and the worknmen were concerned, and the
conditions of service of the worknen could not, by virtue of
cl. 29 of the Order issued in 1954 by the Governor of  Utar
Pradesh under the U. P Industrial D sputes Act, 1947, be
altered, and the workmen could not be di scharged wi thout the
previous perm ssion of the Conciliation Oficer.

An application was accordingly submtted by the Conpany to
the Regional Conciliation Oficer, Meerut, for permssion to
di sm ss the workmen who were, on the finding of the Enquiry
Oficer, concerned with "’'sl owdown strike and other illega
tactics" adopted by themwith a view to cause loss to the
246

Conpany. The Conciliation Oficer granted perm ssion in
respect of only eleven worknen, for in his view, -the
remai ni ng fifty-two wor kmen wer e nmer.e / passi ve,
participants in the go-slow canpaign", and that it "would
not be fair and justifiable to grant perm ssion to dismss
those worknen from service". The Conpany preferred an
appeal to the Labour Appellate Tribunal, Lucknow, against
the direction of the Conciliation Oficer refusing to /grant
perm ssion to dismss fifty-two worknen, but the appeal was
rej ected, because in the view of the Appellate Tribunal the
Conciliation Oficer was not an "authority" wthin the
meaning of s. 2 (c) cl. (iii) of the Industrial D sputes
(Appel late Tribunal) Act, 1950, and the appeal was therefore
i ncompetent. The Conpany has, with special |eave, preferred
appeal s against the direction of the Conciliation Oficer,
and the order of the Labour Appellate Tribunal. The order
of the Conciliation Oficer is challenged on the ground that
in refusing permssion to dismss fifty-two worknmen, the
Conciliation Oficer ignored the principles settled by this
Court and the Labour Appellate Tribunal in cases dealing
with applications for granting permission to discharge
enpl oyees under s. 33 of the Industrial Disputes Act, 1947.
In the appeal against the order of the Labour Appellate
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Tribunal, it is submtted that the Conciliation Oficer was
an "authority" within the neaning of s. 2 (c) cl. (iii) of
the Industrial D sputes (Appellate Tribunal) Act, 1950 and
the direction nade by the Conciliation Oficer was a
decision within the neaning of s. 4 of that Act.

Counsel for the workmen contended that the appeal against
the direction given by the Conciliation Oficer is not
mai nt ai nabl e because that officer exercising authority under
cl. 29 of the Order pronulgated in 1954 under the U P
Industrial Disputes Act, 1947, is neither a "Court’ nor a

" Tri bunal’ wi t hin the nmeaning of Art. 136 of t he
Constitution and no appeal lies to this Court against the
i mpugned direction.

247

Article 136( 1) of the Constitution provides :
"“’Notwi t hstanding anything in this Chapter, the Suprene
Court may, in its discretion, grant special |eave to appea
fromany judgnent, decree, deternination, sentence or order
in any cause or matter passed or Made by any court or
tribunal inthe territory of India".
By cl. (2) judgnents, determ nations, sentences and orders
passed or made by any court or tribunal constituted by or
under any law relating to the Arnmed Forces are exenpt from
the operation of cl. (1).. This Court is manifestly invested
with jurisdiction’ to entertain appeals from judgnents,
decrees, determ nations, sentences or orders in causes or
matters passed by courts and tribunals  except t hose
constituted by or ‘under any law relating to the Armed
For ces. It is common ground that a Conciliation Oficer
exercising authority under cl. 29 of the Order nmde under
the U P. Industrial Disputes Act, 1947, is not a  "court",
and the inpugned- direction does not anpbunt to a judgnment or
decree. |In determni ning whether an appeal still |ies against
the inmpugned direction of the Conciliation Oficer, two
primary questions fall to be considered:

(1) whet her the direction nmade by the

Conciliation Oficer is a determ nation or an

order; and

(2) whether the Conciliation Oficer  is a

"tribunal’ within the meaning of the Act?
Ref erence to the detailed provisions of the U P. Industria
Di sputes Act and Orders made thereunder fromtine to tine,
will be nmade hereafter, but it may suffice at this stage to
observe that the Order nmade by the Governor of Utar Pradesh
in 1954 authorised the State Governnent by Notification in
the Oficial Gazettee to appoint Conciliation Oficers, and
by cl. 29 provided that during the pendency of any
conciliation proceedi ngs or proceedi ngs before a Tribunal or
an Adjudicator in
248
respect of any dispute, an enployer shall not alter the
conditions of service to the prejudice of the 'workmen
concerned in such dispute or discharge or punish any workman
concerned in such dispute, save with the express permssion
of a Conciliation Oficer irrespective of whether the
dispute is pending before a Board or the Tribunal or an
Adj udi cat or.
The Conciliation Oficer is by cl. 29 authorised during the
pendency of any Conciliation proceeding or proceedings
before a Tribunal or an Adjudicator to permt the enployer
to alter to. the prejudice of the worknmen concerned in such
di spute the conditions of service applicable to themor to
di scharge or puni sh the workmen concerned in such disputes.
If the direction of the Conciliation Oficer which operates
proportion vigor to authorise or to deny to the Company the
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exercise of its powers under the comopn lawto terminate the
enpl oynent of its worknmen, anpbunts to an or der or
determination within the nmeaning of Art. 136, an appeal wth
special |eave would be maintainable in this Court. The
expression "determ nation” in the context in which it occurs
in Art. 136 signifies an effective expression of opinion
which ends a controversy or a dispute by sonme authority to

whom it is submitted under a valid law for disposal. The
expression "order" must have also a simlar nmeaning, except
that it need not operate to end the dispute. Det er mi nati on
or order nmust be judicial or quasi-judicial : purely
adm ni strative or executive direction is not contenplated to
be made the subject-matter of appeal to this Court. The
essence of the authority of this Court being judicial, this

Court does not exercise administrative or executive powers
i.e. character of the power conferred wupon this Court,
original or appellate, by its constitution being judicial
the determ nation or order sought to be appealed from nust
have the character of a judicial adjudication. The
Conciliation Oficer 1is authorised by cl. 29 to grant or
wi t hhol d
249

perni ssion to determne the enploynment of a workman
concerned in a pending dispute or to alter to his prejudice
conditions of his service. Cause 29 severely restricts the
right of the enployer to term nate enploynent according to
the terns of the contract of enploynent, and the right is
made exercisable ‘upon the direction  of the  Conciliation
Oficer if at the tine when the right is sought to be
exerci sed, a dispute in which the enployer and the enpl oyees
are concerned, is pending before the Conciliation Oficer or
in an Industrial Tribunal. The true character of this
direction nust be examined in the |ight of the nature of the
authority vested in the Conciliation Officer and its inmpact

upon the rights of the parties. ~If the direction is purely
admnistrative, it wll not be subject to appeal to this
Court.

Question whether a decision is judicial or Jis purely
administrative, often arises when jurisdiction of t he
superior courts to issue wits of certiorari~ is invoked.
Oten the line of distinction between decisions judicial and
administrative is thin : but the principles for ascertaining

the true character of the decisions are well-settled. A
judicial decision is not always the act of a judge or a
tribunal invested with power to determnine questions of |aw
or fact : it must however be the act of a body or authority

invested by lawwth authority to determ ne. questions or
di sputes affecting the rights of citizens and under a  duty
to act judicially. A judicial decision always  postulates
the existence of a duty laid upon the authority to act
judicially. Admi ni strative authorities are often invested
with authority or power to deternine questions, which affect
the rights of citizens. The authority may have to ‘invite
objections to the course of action proposed by him he my
be under a duty to hear the objectors, and his decision nmay
seriously affect the rights of <citizens but wunless in
arriving at his decision he is required to act judicially,
hi s deci si on

250

will be executive or admnistrative. Legal authority to
determ ne questions affecting the rights of citizens, does
not make the determination judicial : it is the duty to act
judicially which invests it with that character. What
di sti ngui shes an act judicial from admnistrative is
therefore the duty inmposed upon the authority to act
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judicially. Mikherjea, J., in The Province of Bonbay v. K
S. Advani observed at p. 670 "there cannot indeed be a
judicial act which does not create or inposes obligations ;
but an act, x x X X x X is not necessarily judicial because

it affects the rights of subjects. Every judicial act
presupposes the application of judicial process. There is
well marked distinction between formng a personal or
private opinion about a matter, and det er m ni ng it
judicially. In the performance of an executive act, the

authority has certainly to apply his mind to the naterials
before him; but the opinion he forms is a purely subjective
matter which depends entirely upon his state of mind. It is
of course necessary that he nust act in good faith, and if
it is established that he was not influenced by any ex-
traneous consideration, there is nothing further to be said
about it. In a judicial proceeding, on the other hand, the
process or nethod of ~application is different. "The
judicial process involves the application of a body of rules
or principles by the technique of a particular psychol ogi ca
net hod", ' vide Robson’s justice and Adm nistrative Law, p.
33. It involves a proposal and an opposition, and arriving
at a decision upon the same on consideration of facts and
ci rcunst ances according to the rules of reason and justice,
vide R v. London County Council (2). It . is not necessary
that the strict rules of evidence should be followed : the
procedure for investigation of facts or for reception of
evidence may vary according to the requirenents of a
particular case. There need not be any hard and fast rule
on such matters, ‘but the decision which the authority
arrives at, nmust not be his "subjective ,  ’Personal’ or
"private’ opinion.

(1) [1950] S.C.R 621

(2) [1931] 2 K B. 215, 233.

251

It nust be sonething which conforns to an objective standard
or criterion laid down or recognised by law, and the
soundness or otherw se of the determ nation nust be capable
of being tested by the sane external standard. This is the
essence of a judicial function which differentiates it from
an administrative function ; and whether an - authority is
required to exercise one kind of function or -the other
depends entirely wupon the provisions of the particular
enactment. X X X X X Cenerally speaki ng where the [|anguage
of a statute indicates with sufficient clearness that the
personal satisfaction of the authority on ~certain matters
about which he has to forman opinion finds his jurisdiction
to do certain acts or nake certain orders, the function
shoul d be regarded as an executive function."

It may be observed that Miukherjea, J., was on the ultimate
decision in the case, inthe mnority, but the principle
enunciated by himhad substantially the approval - of the
Court . Das, J., in the same case at p. 719 observed: "a
person entrusted to do an adm nistrative act has often to
determ ne questions of fact to enable himto exercise -his
power . He has to consider facts and circunstances and to
wei gh pros and cons in his mnd before he nakes up his mnd
to exercise his power just as a person exercising a judicia
or quasi-judicial function has to do. Both have to act in
good faith. A good and valid adm nistrative or executive
act binds the subject and affects his rights or inposes
liability on himjust as effectively as a quasi-judicial act
does. The exercise of an administrative or executive act
my well be and is frequently nade dependent by the
| egislature wupon a condition or contingency which nay
i nvol ve a question of fact, but the question of fulfillment




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 15

of which may, nevertheless, be left to the subjective
opi nion or satisfaction of the executive authority".

To make a decision or an act judicial, the follow ng
criteria nust be satisfied:
252

(1) it is in substance a determ nation upon

i nvestigation of a question by the application
of objective standards to facts found in the
i ght of preexisting |egal rule;

(2) it declares rights or inposes upon
parties obligations affecting their civi
rights; and

(3) that the investigation is subject to
certain procedural attributes contenplating an
opportunity of presenting its case to a party,
ascertai nnent of facts by nmeans of evidence if
a di spute be on questions of fact, and if the
dispute be on question of law on the
presentation of legal argunent, and a deci sion
resulting in the disposal of the nmatter on
findi ngs based upon those questions of |aw and
fact.
Applying these tests, thereis’ little doubt that the
Conciliation Oficer in-granting or refusing permssion to
alter the terns of 'enploynent of worknen, at the instance of
the enployer, has to act judicially. H's decision is not
nmade to depend upon any subjective  satisfaction; he is
required to investigate and ascertain facts, apply objective
standards to facts found, and to declare whether the
enpl oyer makes out a case for granting permission to alter
the ternms of enploynent of his enployees. ~The U P. |ndus-
trial Disputes Act and the Order franed thereunder ' do not
l ay down any specific procedure, but the duty cast upon him
to decide after investigating facts by the application of
objective standards involves an obligation to evolve a
procedure consistent wth the purpose and nature of the

enquiry, which assures to the disputing parties an
opportunity to present their ‘respective cases, and to
substantiate the same by evidence and argunent. Therefore

the direction of the Conciliation O ficer under cl. 29 ' of
the Order, cannot be said to be purely admnistrative.

253

But every decision or order by an authority under a duty to
act judicially is not subject to appeal to this Court.

Under Art. 136, an appeal lies to this Court from
adj udi cations of courts and tribunals only.  Adjudication of
a court or tribunal must doubtless be judicial: ~but every
authority which by its constitution or authority specially
conferred upon it is required to act judicially, is not
necessarily a tribunal for the purpose of Art. 136. A
tribunal, adjudication whereof is subject to appeal, nust
beside being under a duty to act judicially, be 'a body
invested with the judicial power of. the State. For. the

purpose of ascertaining whether the Conciliation O ficer
exerci sing powers under cl. 29 is invested with the judicia

powers of the State, it is necessary to set out the nature
of the powers and functions of the Conciliation Oficer and
the procedure, if any, prescribed for the exercise of those
powers and functions under the Order issued by the Governor

and which was in force at the material time. A historica

review of the emergence of the powers and functions of the
Conciliation Officer in operation at the date when he passed
the order inpugned in these appeals has an inportant
beari ng. The Legislature of the United Provinces enacted
the U.P. Industrial Disputes Act, XXVIII of 1947, to provide
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"for powers to prevent strikes and |ock-outs, to settle
i ndustrial disputes and for other incidental matters". By
s. 3 of the U P. Industrial Disputes Act, the Loca
CGovernment was authorised, if in its opinion it was
necessary or expedient soto do for «certain specified
purposes to nmake by general or special order, provision
i nter alia for appointing industrial courts and for
referring any industrial dispute for conciliation or
adj udi cation in the nanner provided in the O der

The Covernor of Uttar Pradesh on March 10, 1948, issued an
Order in exercise of the powers conferred under ss. 3 and 8
of the U. P. Industria

254

Di sputes Act, 1947. By cl. 1 of the Oder power was
conferred wupon the Provincial Government to constitute
Conciliation Boards for settlement of industrial disputes
under the chairmanship of Conciliation Oficers, and by cl
2 the ~Provincial Government was authorised to appoint
Conciliation Officers. By cl. 6 the Conciliation Board had
to commence an-inquiry into a dispute or natter brought
before it and to endeavor to bring about a settlenent of the
sarne. Clause 7 prescribed the procedure to be followed by
the Board in the course of 'the inquiry : the Board had to
frame i ssues on points on which the parties were at variance
and to endeavour to secure a settlenent of the dispute. | f
no amcable settlenment was reached, the Board investigated
the dispute and recorded an award together with the reasons
thereof on the issues on which the parties were at issue.
The award mnmade by the Conciliation Board was  subject to
appeal to the Industrial Court constituted under cl. 10 of
the Oder. By cl. 18 the Conciliation Board was  invested
with certain powers of a Cvil Court under the Code of G vi
Procedure, 1903, such as enforcing attendance of wtnesses,
conpelling production of docunments, _inspection of any
property or thing, including machinery etc. By cl. 19
provision was made for service of notice, sumons, & process
or order issued by the Board in.the nanner prescribed by the
Code 'of Civil Procedure, 1908.  But these were the powers
of the Conciliation Board, and not of the Conciliation
Oficer. The only statutory authority conferred upon the
Conci liation Oficer independently of the Boar d was
authority wunder cl. 23 to permt nodification of terns of
enpl oyment or dism ssal or discharge of worknen during the
continuance of an enquiry under the U P. [Industria
Di sputes Act or appeal therefrom and pending the issue of
the orders of the State Governnment upon the, findings of
the Board of Court. Under the Order promulgated in 1948

t herefore, the Conciliation Board was i nvest ed with
aut hority anal ogous to that

255

of an Industrial Tribunal under the Industrial Disputes Act,
1947. But the power to sanction discharge or disnissal of
wor kmen during the continuance of the enquiry was ' vested
exclusively in the Conciliation Oficer, irrespective  of

whet her the enquiry was pendi ng before a Conciliation Board,
or in appeal before the Industrial Court.. This Oder was
superseded by fresh Order which was promul gated in 1951. It
was presumably because of the enactrment of the Industria
Di sputes (Appellate Tribunal) Act, 1950, by the Parlianment
whi ch conferred authority upon the Labour Appellate Tribuna
to entertain appeals in certain matters agai nst the awards
and decisions of the Industrial Tribunals that the necessity
of reorientation of the schenme for adjudication of |abour
di sputes under the U P. Industrial D sputes Act arose. By
the fresh Order rules were prescribed for constitution of
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Conciliation Boards Industrial Tribunals and Adjudicators.
By this Oder a Conciliation Board of which the Conciliation
Oficer was to be the Chairman was only to endeavour to
bring about a settlenent of dispute before it. If a
settl enent was brought about, the Conciliation Boar d
prepared a menorandum of terns of the settlenent arrived at
and the sane was submtted to the Labour Conm ssioner of the
State’ Where no amicable settlement was secured, the Board
nmade a report setting forth the steps taken for ascertaining
the facts and circunstances relating to the dispute and the
attenpts made for bringing about an amcable settlenent.
Power to make an award was taken away fromthe Conciliation
Board, and was vested in the Industrial Tribunal. Power s
exerci sable under the Code of Civil Procedure under the
previous Order were also taken away from the Conciliation
Board but the authority to alter conditions of service
during the pendency of proceeding before the Conciliation
Oficer or a Tribunal or an Adjudicator by cl. 23 renained
with the Conciliation Oficer —of the area concer ned
i rrespective of the fact whether

256
a dispute was pending before a Board, Tribunal or an
Adj udi cat or.

This Order was superseded by a fresh Order made in 1954.
The schenme of the Order nade in 1954 was simlar to the
schenme of the Oder nmade in 1951. Di sputes could be
referred under this Oder to the Conciliation Board which
was to consist of the Conciliation Oficer appointed by the
State Government and two menbers-"one representing each of
the parties to the dispute-appointed by the Conciliation
O ficer on the recommendati on-of the parties. The function
of the Board was to prepare a nenoratidum of a settlenent,
if any, reached before the Board or-to report about the
failure to bring about a settlenent, but-it had no power to
make an award. By cl. 24 the Tribunal or the Adjudicator,
but not the Board nor the Conciliation Oficer, were vested
with certain powers as were vested in the Cvil Courts under
the Code of Civil Procedure, 1908, such as summoning and
enf orci ng the attendance of witnesses requiring t he
di scovery and production of docunents, issuing conm ssions
in the examnation of witnesses and inspection of any
property or thing. Cause 29 (omtting the proviso thereto
which is not material) was enacted as follows : -
"During the pendency of any conci |l i ation
proceedi ngs or proceedi ngs before the Tribuna
or an Adjudicator in respect of any  dispute
and where sub-clause (3) of clause 5 applies,
for a further period of 30 days (excluding
hol i days but not annual vacations observed by
courts subordinate to the H gh Court), an
enpl oyer shall not -
(a) alter to the prejudice of the ‘workmen
concerned in such dispute the conditions of
service applicable to themimredi ately before
the comrencenent of such proceedings, or
257
(b) di scharge or puni sh, whet her such
puni shment is by disnissal or otherw se, any
wor kman concerned in such dispute, save wth
the express permssion in witing of a
Conciliation O ficer of the area concerned,
irrespective of the fact whether the dispute
is pending before a Board or the Tribunal or
an Adj udi cator ;"
The schene of the Order made by the Governor in 1954 was
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substantially the same as the Order which was promulgated in
year 1951. The Conciliation Oficer who was to be appointed
by a Notification under cl. 2 by the State GCovernment had
two-fold functions. He was a menber of the Conciliation
Board and he functioned in that capacity under cls. 4, 5 6
and 7 for the purpose of bringing about an amicable
settlenent of dispute. Authority to entertain applications
submitted to the Conciliation Oficer about an industria
di spute, existing or apprehended and to constitute a
Conciliation Board were adninistrative duties in hi s
capacity as a nenber of the Conciliation Board. H's power
i ndependently of the Board wag invested in himonly by cl
29. The true nature of ‘an order made by a Conciliation
Oficer wunder cl. 23 of the Order pronulgated in 1951-and
which was in terns substantially the sanme as cl. 29 of the
1954 O der., was exanined by this Court in Athenian West &
Co. Ltd. v. Suti MII Mazdoor ‘Union(1l) where Bhagwati, J.,
announci ng the judgnment of the Court observed
"1t i's clear that clause 23 inposed a ban on
the discharge or dismssal of any workman
pending the enquiry of an industrial dispute
before the Board or an appeal before the
I ndustrial Court and the enployer, his agent
or nmnager’ could only discharge or dismss
the workman with the written perm ssion of the
Regi onal Conciliation Oficer x x x concerned.
Even if such witten pernission
(1)[2953] S. C. R 780.
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was forthcom ng the enpl oyer, his agent or manager

m ght or m ght not discharge or ~disnmss the
workman and the only effect of such witten
perm ssion would be to renmove the ban agai nst
the discharge or dismssal of the workman
during the pendency of those proceedings. The
Regi onal Conciliation O ficer x x x concerned
would institute ~an enquiry and come’ to the
conclusion whether there was a prima facie
case made out for the discharge or dismssa
of the workman and the enpl oyer, his agent or
manager was not actuated by any inproper
notives or did not resort —to any wunfair
practice or victimsation in the matter of the
pr oposed di scharge or dism ssal of t he
wor kman. But he was not entrusted, as the
Board or the Industrial Court would be, wth
the duty of coming to the conclusion whether
the discharge or dismssal of  the workman
during the pendency of the proceedings was
within the rights of the enployer, his /agent
or nmanager. The enquiry to be conducted by
the Regional Conciliation Oficer x x x X X
concer ned was not an enquiry into an
i ndustrial dispute as to the non-enpl oynent of
the wor kman who was sought to be discharged or
di sm ssed; which industrial dispute would only
arise after an enployer, his agent or manager
di schar ged or dismssed the wor kman in
accor dance with t he witten perni ssi on
obtained fromthe officer concerned. This was
the only scope of the enquiry before the
Regional Conciliation Oficer x x X X X X
concerned and the effect of the witten
perm ssion was not to validate the discharge
or disnmissal but merely to renove the ban on
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the powers of the enployer, his agent or
manager to discharge or dismss the workman
during the pendency of the proceedings. Once
such witten perm ssion was granted by him
that order nade or direction
259
issued by himwas to be final and conclusive
and was not to be questioned by any party
thereto in any proceedings. The only effect
of clause 24 (1) was to prevent any party to
the pending proceedings fromchallenging the
witten perm ssion thus granted by the officer
concerned. x X X X once the witten perni ssion
was granted by the officer concerned, the ban
agai nst the discharge or disnissal of the
wor kman woul d be renoved and the enpl oyer, his
agent  or manager could in the exercise of his
discretion discharge or dismss the worknman
but in that event an industrial dispute within
the  neaning of its definition contained in
section 2 (k) of’ the industrial D sputes Act,
1947, woul-d arise and the workman who had been
di scharged or dism ssed would be entitled to
have that i ndustrial dispute referred to the
Regi onal ~ Conciliation Board for enquiry into
t he sanme. "
The essential characteristics of a "tribunal’ wthin the
meani ng of Art. 136 were exam ned by Mahajan, J., and it was
observed that in the Bharat Bank Ltd. v. Enpl oyees of Bharat
Bank Ltd.(1) ,tribunals which do not derive authority from
the sovereign power cannot fall within the anbit  of Art.
136. The condition precedent for bringing a tribunal within
the ambit of Article 136 is that it should be constituted
by. the State. Again a tribunal would be outside the ' anbit
of Art. 136 if it is not invested with any part of the
judicial functions of the State but discharges purely
adm nistrative or executive duties." This view was,/ adopted
by the Court in Durga Shankar Mehta v. Thakur ~ Raghur a]
Singh(") where Mikherjea, J., observed : ""it is now well
settled by the majority decision of this Court in the case
of Bharat Bank Ltd. v. Enpl oyee8 of the Bharat Bank Ltd. (1)
that the expression "' Tribunal" as used in Art. 136 does not
nean the same thing as "’ Court" but
(1) [1950] S. C. R 459.
(2) (1955) 1 S. C R 267.
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i ncl udes, wi t hin its ambit, all adj udi cati ng bodi es,
provided they are constituted by the State and are invested
judicial as distinguished from purely adninistrative or
executive functions."
The duty to act judicially inposed upon an authority by
statute does not necessarily clothe the authority with the
judicial power of’ the State. Even adninistrative or
executive authorities are often by virtue of their
constitution, required to act judicially in dealing wth

gquestion affecting the rights of citizens. Boards of
Revenue, Custons Authorities, Mdtor Vehicles Authorities,
I nconme-tax and Sales-tax Oficers are illustrations prim

facie of such administrative authorities, who though under a
duty to act judicially, either by the express provisions of
the statutes constituting themor by the rules franed
thereunder or by the inplication either of the statutes or
the powers conferred upon themare still not delegates of
the judicial power of the State. Their primary function is
adm nistrative and not judicial. 1In deciding whether an
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authority required to act ,judicially when dealing wth
matters affecting rights of citizens may be regarded as a
tribunal, though not a court, the principal incident is the
i nvestiture of the "trappings of a court"-such as authority
to determne matters in cases initiated by parties, sitting
in public, power to conpel attendance of witnesses and to
exam ne themon oath, duty to foll ow fundanental rules of
evi dence (though not the strict rules of the Evidence Act),
provision for inposing sanctions by way of inprisonnment,
fine, danages or mandatory or prohibitory orders to enforce
obedience to their commands. The list is illustrative ;
some, though not necessarily all such trappings wil |
ordinarily nake the authority which is under a duty to act
judicially, a "tribunal’
Mahaj an, J., in Bharat Bank Ltd. v. Enployees of Bharat Bank
Ltd. (1) observed at p. 476
(1) (1950) S.C. R~ 459,
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"As _pointed out'in picturesque |anguage by
Lord Sankey L. C. in Shell Co. of Australia v.
Federal Conmi'ssioner of Taxation(l), there are
tribunals “w th nmany of the "'trappings of a
Court"™ which, neverthel ess, are not Courts in
the strict sense of exercising judicial power.
It seens-to ne that such tribunals though they
are not full-fledged Courts, yet exercise
quasijudicial functions and are within the
anbit of the word "tribunal’ in-article 136 of
the Constitution. It was pointed out in the
above case that a tribunal is pot necessarily
a Court inthis strict sense because it gives
a final decision, nor - because it hear s
wi tnesses on oath, nor because two ‘or nore
contending parties appear before it | between
whom it has to decide., nor because it gives
deci si ons which affect the rights of subjects,
nor because there is an appeal to a Court, nor
because it is a body to which a matter is
referred by another body. The intention of
the Constitution by the use of the word
"tribunal’ in the article seenms to have been
to include wthin the scope of article 136
tribunals adorned with simlar trappings as
Court but strictly not comng wthin that
definition."
Reverting to the Oder issued by the Governor of Utar
Pradesh in 1954 it is manifest that no procedure is
prescri bed for the investigation to be nade by the
Conciliation Officer, under cl. 29. He is not required to
sit in public: no fornmal pleadings are contenplated to be
tendered; he is not enpowered to conpel attendance of
witnesses, nor is he restricted in naking an enquiry to
evidence which the parties may bring before him’ The
Conciliation Oficer is again not capable of delivering a
determ native judgment or award affecting the rights —and
obligations of parties. He is not invested with powers
simlar to those of the Civil Court under the Code of Cvi
Procedure for eriforcing attendance of
(1) [21931] A C 273.
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any per son and examining him on oat h, conpel i ng
production of docunents, issuing conmmssions for t he
exam nati on of witnesses and other matters. He is concer ned

in granting |eave to determ ne whether there is a prim
facie case for dism ssal or discharge of an enpl oyee or for
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altering terns of enploynent, and whether the enployer is
actuated by unfair notives; lie has not to decide whether
the proposed step of discharge or disnissal of the enployee
was within the rights of the enployer. H's order nerely
renoves a statutory ban in certain eventualities, laid upon
the common | aw right of an enployer to dism ss, discharge or
alter the terns of enploynent according to contract between
the parties. The Conciliation Oficer has undoubtedly to
act judicially in dealing with an application under cl. 29,
but he is not invested with the judicial power of the State:
he cannot therefore be regarded as a "tribunal’ within the
meani ng of Art. 136 of the Constitution

W are not in this case called upon to decide whether the
proceeding for a wit 'may lie wunder Art. 226 of the
Constitution before a conpetent Hi gh Court against the order
of the Conciliation Oficer. W are concerned only to dea
with the linmted question whether he is a "tribunal’ wthin
the neaning of Art. 136 of the Constitution having the
attributes of the investnent of the judicial powers of the
State. It may be pertinent to note that provisions simlar
to cl. 29 of the Order issued under the U P. Industria
Di sputes Act, 1947, are to be found in s. 33 of the
Industrial Disputes ~Act, 1947. By virtue of s.33 an
enpl oyer during the pendency of any conciliation proceeding
before a Conciliation Oficer or a Board or of any
proceeding before a Labour Court or Tribunal or Nationa
Tribunal in respect of an industrial dispute is prohibited
save with the express pernmission in witing of the authority
bef ore which the proceeding is pending, fromaltering to the
prejudi ce of the worknen concerned in such a disputes the
263

conditions of service applicable to theminmedi ately before
the comencenent of the proceeding and from di scharging or
puni shing, whether by disnissal. or otherw se, any | worknan
concerned in such dispute for any m sconduct connected wth
the dispute. Both the enactnents place restrictions  upon
the power of the enployer to ternminate enpl oynent during the
pendency of a dispute in which the enployer and enpl oyee are
concer ned, and which is pending before a  statutory
aut hority. But whereas under cl. 29 the power to grant
perm ssion is exercisable only by the Conciliation Oficer,
the power under s . 33 is exercisable by the authority
bef ore whom the proceeding is pending. Section 33-A of the

Industrial Disputes Act provides, inso far as it is
mat eri al , t hat "“*where an enployer contravenes t he
provi sions of section 33 during the pendency of proceedings
before a Labour Court, Tribunal or National Tribunal, any

enpl oyee aggrieved by such contravention, nmay nmake a conp-
laint in witing, in the prescribed mariner to such Labour
Court, tribunal or National Tribunal and on receipt of such
conplaint that Labour Court, Tribunal or National — Tribuna
shal | adjudi cate upon the conmplaint as if it were a 'dispute
referred to or pending before it, in accordance wth the
provisions of this Act and shall submit its award to the
appropriate Government and the provisions of this Act shal

apply accordingly". Contravention by an enployer of the
provisions of s. 33 when the proceeding is pending before
the Conciliation Oficer or the Board does not attract s.
33-A and does not make it an industrial dispute capable of
bei ng adj udi cated upon in accordance with the provisions of
s. 33-A. Action taken by an enployer during the pendency of
conciliation proceedings contrary to s. 33, nmay therefore
sustain a claim for adjudication, only if the dispute
arising thereunder be referred by the appropriate CGovernnent
to an Industrial Tribunal. For breach of s. 33 of the
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Industrial Disputes Act, or cl. 29 of the Oder by the
Governor of U P. no

264

penalty rmay be inposed by the Conciliation Oficer. It
is thus manifest that the Conciliation Oficer does not
hold the status of an industrial tribunal in exercising
powers under s. 33 of the Industrial D sputes Act or cl. 29
of the U P. Oder. It nust therefore be held that an appea

under Art. 136 of the Constitution to this Court is not
conpetent against the direction given by the Conciliation
Oficer’ exercising power under cl. 29 of the Order issued
by the Governor of U P. under the U P. Industrial D sputes
Act, 1947.
The question whether an appeal lay to the Labour Appellate
Tri bunal under the Industrial D sputes (Appellate Tribunal)
Act, 48 of 1950, does not present rmuch difficulty in its
solution. By s. 4-of Act 48 of- 1950, the Central Governnent
is authorised to constitute Labour Appellate Tribunals for
hearing appeals fromthe awards or decisions of industria
tribunals in accordance with the provisions of the Act; an
"Industrial Tribunal’ is definedins. 2
(c) as meaning-
"(i) any Industrial Tribunal constituted under
the Industrial D sputes Act, 1947 (XIV of
1947); or
(ii)in/relation to cases where an appea
lies. from any court, wage board or other
authority set up in-any State under any |aw
relating to the adjudication of industria
di sputes nmade, ~whether before or after the
commencenent of this Act, by the legislative
authority of the State’ to any  other. court,
boar d or authority exerci si ng appel | ate
jurisdiction within the State; or
(iii)in relation to other cases, where no
appeal lies under any law referred to in sub-
cl ause (ii), any( court, board or ot her
authority set wupin ;any State under/ such

| aw, "
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Conciliation Oficer functioning under cl. 29 is not _an
I ndustri al Tribunal constituted under the I ndustria

Di sputes Act, 1947, his authority being derived from the
appoi ntnent nade by the' State of Utar Pradesh under the U
P., Industrial Disputes Act, 1947. Nor is any provision
made in the U P. Industrial Disputes Act, 1947, or Orders
made thereunder for an appeal to any simlar~ authority
against the direction nmade by the Conciliation [ Oficer in
exercise of the power conferred under cl. 29. An appea
lies under s. 4 of the Act.48 of 1950, against the direction
of a Conciliation Oficer only if he is a “Court or
Aut hority. The Legislature has used in cl. (iii) the

expression "any court, board or other authority"; the
context indicates that the word "other authority’ nust  be
read ejuadem generis with Court or Board. The right to

appeal conferred by s. 4 is only against awards or
decisions, and a Conciliation Oficer nmakes no award, nor
even a decision. Hs function is not to deliver a
definitive judgment affecting the rights of the parties
before him He is not invested with power to adjudicate

i ndustrial disputes. It is true that he is constituted
under a statute which relates to adjudication of industria

di sputes, but his functions are purely incidental to
i ndustrial adjudication. Hs power is not of the sane

character as that of an Industrial Court or Board or
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Tri bunal . In our view an "authority’ under s. 2 (cl (iii)
to be an industrial tribunal nust be a body constituted for
the purpose of adjudication of industrial disputes under a
law made by a State. The Conciliation Oficer not having
been invested with any such power, he cannot be regarded as
an" "authority" within the neaning of s. 2(c) (iii) of the
Industrial Disputes (Appellate. Tribunal) Act. The Labour
Appel late Tribunal has consistently held, and we think
rightly, that an appeal against the order of a Conciliator
is not maintainable under s. 4 of the Industrial D sputes
(Appel late Tribunal) Act, vide Sassoon & Alliance Silk MIls
Co. Ltd v. MIIl WMazdoor Sabba

(1)[21955] 1 L.L. J. 70.
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Both the appeals therefore fail and are dismssed wth
costs. There will be one hearing fee.

Appeal s di sni ssed.




