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PETI TI ONER
PARVANAND AND OTHERS

Vs.

RESPONDENT:
GANPATRAO AND OTHERS

DATE OF JUDGVENT:
12/ 09/ 1962

BENCH

ACT:
Revenue Sal e--Validity of--C P. Land Revenue Act, 1947 (C. P
2 of 1917), s. 149.

HEADNOTE
The appellants are Lanbardars of Mhal No.2 of Muza
Guj arkhedi, and they held therein an undivided share of As.
-/11 /- and as they were found in arrears of |land revenue to
the extent of Rs. 730/13/-, the property was sold for Rs.
600/ -but the sale proclamation recited the amount of arrears
due as Rs. 1345-9-0 and that the properties were being sold
for
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recovering that amount. It was contended by the appellants,
that it was open to themto have the sale set aside in the
Cvil Court on the ground that the arrear for which the
property was sold was not due. The trial ~court dismssed
the suit on the ground that the suit did not lie and the
H gh Court affirned the decision

Held, that s. 149 (2) of the Act was plain and unanbi guous
and that if the arrear in respect of which the sale was held
was not due it gave a right to the owner of the property to
have the sale set aside in a Cvil Court. The  fact that
subsequent to the sale proclamation but on the date of the
sal e further anobunts towards | and revenue had becone due was
not material, the schenme of the Act being that in respect of
each specific arrear separate proceedi ngs had to be taken
Hel d, further, that mistakes and irregularities contenplated
by the Act which would not furnish grounds for _invalidating
and setting aside the sale were of a different kind and from
the schene of the Act it is clear that a sale foran arrear
that was not due was put in a separate category.

Rewa Mahten v. Ram Ki shan Singh (1886) L.R 13 I. A 106 and
Ram Prosad Choudhury v. Ram Jadu Lahiri, (1936) 40 C WN
1054, di stingui shed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No, 110 of 1960.
Appeal by special l|eave fromthe judgnment and decree dated
April 13, 1956, of the fornmer Nagpur Hi gh Court in F.A  No.
99 of 1947.

Naunit lal, for the appellants.

B. A Msodkar, B. D. Najbile and Ganpat Rai, for the
respondents.

1962. Sept enber  12. The judgnent of the Court was
del i vered by

GAJENDRAGADKAR, J.-This appeal by special |leave raises a
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short question about the construction of section 149 (2) of
t he C. P.-Land Revenue Act, 1917 (No I of 1917)
(hereinafter called the Act). The validity of a revenue
sale of their properties held on February 27, 1941 under
section 128(f) of the Act was chall enged by the appellants
by their suit

30 .

filed in the Court of the Additional judge, Nagpur on
Novenber 12, 1946. Ganpatrao Vi shwanathji Deshmukh who had
purchased the properties at the said auction sale was
i npl eaded as defendant No. 1 to the said suit. During the
pendency of the litigation, the said Ganpatrao has died and

his heirs have been brought on the record. They wll be
referred to as respondent No. 1 in the course of this
j udgrent . The appel | ants chal | enged the i nmpugned sale on

five different grounds. They alleged that the sale was
wi thout jurisdiction; that as the final bid was not accepted
by the Dy. Conm ssioner, it was invalid; that as the sale
was brought ~about fraudulently by respondent No. 1 in
collusion with the Revenue Clerk, it was invalid; that as
the Comm ssioner was not conpetent to confirmthe sale on
Novenber 13 1945, it was invalid;, and that the sale could
not be held validly for the recovery of Rs. 1,354/9/- which
was shown in the proclamation of sale as the arrear for
which the property was put to sale. The trial court
rejected all the contentions raised by the appellants in
i npeaching the wvalidity of the sale and so, the relief
claimed by the appel ants agai nst respondent No. 1 by way of
i njunction restrainiing himfromrecovering possession of the
property and disturbing the appellants’ possession thereof
was rejected.

The appellants then preferred an appeal in the Nagpur Hi gh
Court. The High Court has confirned the findings of the
trial court and accordingly, the appeal has been dismn ssed.
It is against this decree that the appellants have cone to
this Court by special |eave; and the only point which has
been raised on their behalf by M. Naunit Lal is that the
vi ew taken by the courts below that the inpugned sale could
not be effectively challenged by the appellants under s. 149
(2) is not justified on a fair and reasonable construction
of the said provisions.

The material facts leading to this point are very few, ~ and
they are not in dispute. The appellants are Lanbardars of
Mahal No. 2 of Muza Guj arkhedi
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Tehsil Saoner, District Nagpur, and they held therein an
undivided interest of As. /11/- . On or about OCctober 4,
1940, they were found to be in arrears of land (revenue to
the extent of Rs. 730/13/-in respect of the suspended ' Rab
ki st of 1938-39 and the Rabi kist of 1939-40. The Tehsil dar
of Saoner .nmade a report on Cctober 4, 1940 to -the Dy.
Conmmi ssioner that the said arrears were due from the
appel l ants and asked for sanction to sell by auction the
property in suit. ’'Along with this report, a draft of the
sale proclamation containing the relevant details was also
submtted for the signature of the S.D.O. in case the Dy.
Comm ssi oner sanctioned the sale. The S.D.O forwarded the
said report to the Dy. Conmm ssioner who accorded sanction to
the proposal of the Tehsildar on Decenber 17, 1940.
Thereafter, on Decenber 23, 1940. the S.D.O signed the said
proclamation and on getting the said docunments back, the
Tehsi | dar ordered on January 7, 1941 that the sal e
procl amation shoul d be published and that the sale should be
held on February 26, 1941. On that date, the sale was
adjourned to February 27, 1941 for want of adequate bids.
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On the next day the sale was held and the property was sold
to respondent No. 1 for Rs. 600/-. Utimtely, the said
sale was confirmed. It is comon ground that though at the
rel evant time, arrears due fromthe appell ants anmounted only
to Rs. 730/13/-, in the Parchanama the said anpbunt was shown
as Rs. 1,354/9/- and the property in fact was sold to
recover the said anmount of arrears under s. 128(f) of the
Act . The appellants’ contention is that the arrear, Rs.
1,354/9/-, for which his property has been sold wunder s.
128(f) was not due; what was due was the | esser amount of,
Rs. 730/13/- and so, the sale in question is invalid under
s. 149 (2) of the Act.

In dealing with this point, it is necessary to refer to the
rel evant provisions of the Act. Chapter X of the Act deals
with the collection of |and revenue, and it consists of
sections 122 to 160. ~ Section 124
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confers power on the State Governnent to regul ate paynent of
suns payabl e under the Act and provides for the nunber and
amount of the instalnents, and the tinme, place and nanner of
paynment of _any sum payable under ~-a settlenent or sub-
settlenent, or otherw se under an assessnent nade under this
Act . Sub-section (2) of s. 124 requires that wunless the
State CGovernnent otherw se directs, all such paynents shal
be made as prescribed under sub-s. (1). 'A.notice of demand
can be issued by Tehsildar or Naib Tehsildar under s. 127
and it may be served on any defaulter before the issue of
any process under s. 128 for the recovery of an arrear
Section 128 provides for the process for recovery of an
arrear and it prescribes that an arrear payable to
Government nay be recovered, inter alia,...(f) by selling
such estate, mahal or |and, or the share or land of any co-
sharer who has not paid the portion of the Iland revenue
whi ch, as between himand the other co-sharers, is | payable
by him Section 131 prescribes the procedure for attachnent
and sal e of novabl es and attachment of i mmovable property..
Then s. 132 provides for holding enquiry into clains of
third persons in respect of property attached or proceeded
against. Section 138 (1) provides that the purchaser of any
estate, mamhal, share or land sold for arrears of |and
revenue due in respect thereof shall acquire it free of al
encunbrances inposed on it, and all grants —and contracts.
made in respect of it, by any person other than the
pur chaser. Sub-sections (2), (3) and (4) make other
provisions, but it is unnecessary to refer to them Section
143 lays down that if the arrear in respect of which the
property is to be sold is paid at any time beforethe lot is
knocked down, the sale shall be stayed. Section. 145
provides for application to set aside sale on deposit of
arrear, and s. 146 provides for application to set /aside
sale for irregularity. Under s. 148 it is provided that on
the expiry of 30 days from the date of sale if no
application has been nade under section 145 or 146 or no
cl ai m has been nade under s. 151, or if
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such application or claimhas been nade. and rejected, the
Dy. Conmi ssi oner shall pass an order confirmng the sale.

Section 151 refers to clains of pre-enptions.

That takes us to section 149. Section reads as foll ows :
"(1) if no application under section 146 is
made within the tine allowed therefor, al
clains on the grounds of irregularity or
nm st ake shall be barred.
(2) Not hi ng in sub-section (1) shall bar the
institution of a suit inthe CGvil Court to
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set aside a sale on the ground of fraud or on
the ground that the arrear for which the
property is sold is not due."
It would thus be seen that the scheme of the relevant
provisions of the Act in relation to revenue sales appears
to be self-contained. The revenue process for recovering
arrears begins with the report as to the arrears and ends
with the confirmation of sale. Provisionis made for the

examination of <clainms of third parties as well as for
setting aside sales on account of deposit or on account of
irregularities commtted in conducting the sales., It is in

the light of this self-contained scheme that s. 149 (1)
provides that if no application under s. 146 is nmade wthin
t he time prescribed, all <claims on the grounds of
irregularity or mstake shall be barred. |In other. words'.
the effect of this provisionis that if a party aggrieved by
a revenue sale of his property wants to challenge the
validity of the said sale on grounds of irregularity or
m st ake, the Act has provided a renedy for himby s.146 and
it he fails'to avail hinself of that renedy, it woul d not
be open to himto challenge the inpugned sale on the said
grounds by a separate suit. The grounds of irregularity or
m st ake must be urged by an application made under s. 146
and if no such application is nade, then the party is
precluded fromtaking the said grounds otherwi se. Thus far
there is no difficulty or dispute.
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Sub-section (2) of 's. 149 provi des an exception to ss. (1),
and it says that the institution of a suit would not be
barred in a Cvil Court to set aside 'a sale on tw grounds;
if the sale is challenged on the ground of fraud, a suit

will lie; simlarly, if a sale is challenged on the ground
that the arrear for which the property is sold is not due, a
suit wll lie. The effect of this provision is that if
fraud is proved in regard to a revenue sale, a suit will lie
and the sale will be set aside; simlarly, if it is shown
that the arrear for which the property is sold was not due,
asuit will lie and the sale will be set aside. There'is no

difficulty or dispute about this position also.

The question on which the parties are at issue before us is
in regard to the interpretation of the clause "the arrear
for which the property is sold." It has been held by the
Hi gh Court that what this clause requires is not that the
arrear for which the property is sold should be stated with
nmeticul ous accuracy, if a mstake is nade.in showing the
actual amount of arrear due fromthe defaulter for which the
property is sold, that m stake would not render the sale
invalid; it would be a mistake within the nmeaning of ss. (1)
and so, to cases of that kind sub-section (2). wll not
apply. On the other hand, M. Naunit Lal contends that the
clause "the arrear for which the property is sold"“is plain
and unanbi guous. I n considering the question as to whether
this clause is attracted or not, one has to |ook at the
procl amati on of sale and enquire whether the ampbunt shown as
arrears due fromthe defaulter was in fact due or not. | f
the said anmobunt was not due, the clause wll apply
notwi t hstanding the fact that a | esser anmount may have been
due fromthe said defaulter.

In construing s. 149(2) it is relevant to remenber that the
provision in question is nade in relation to revenue sales
and there is no doubt that the revenue sales are authorised
to be held under the summary procedure prescribed by the
rel evant sections of the
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Act, and so, it would not be unreasonable to construe these
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provisions strictly. That is why we are not inclined to
accept the viewthat in interpreting the relevant clause, we
should assunme that the Legislature did not expect the
authorities to specify the arrear for which the property is
sold wth neticulous care. |If the defaulter’s property is
bei ng sol d under revenue sale and the object of issuing the
proclamation is to show for what arrear it is being sold, it
is, we think, fair to assune that the said arrear nust be
stated with absolute accuracy. It would not be enough to
say that some arrear was due and so, the sale should be
uphel d though it was purported to be held for recovery of a
much | arger arrear.

Nor is this consideration purely academic. As we have seen

s. 143 provides that if the arrear in respect of which the
property is to be soldis paid before the lot is knocked
down, the sale shall be stayed. In the present case, if the
arrear had been -properly shown at Rs. 730113/-, it is
theoretically possible that the appellants may have been in
a position to deposit this anount before the | ot was knocked
down and the sal e woul d have been stayed. Since the arrear
was shown to be nuch larger, it is “theoretically possible
that the appellants could not make a successful attenpt to
deposit the said amount. Now, in working out the provisions
of s. 143, there should be no difficulty in determining the
amount which the/ defaulter has to deposit to avoid the

revenue sale. The arrear in question  nust be correctly
stated in the proclamation so that everybody concerned knows
the exact anmount for which the revenue sale is held. That

i s anot her consideration which supports the construction for
whi ch the appel l ants cont end.

M. Masodkar for respondent No. 1 argued that the
construction for which the appellants contend is nechanica
and it nay lead to anonalies. |n support of this argunent,
he took the illustration of a case where the amount of
arrears is accurately shown in the proclamation, but after
the proclamation is
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issued, a part of it is paid by the defaulter;-(as in fact
Rs. 291/- were deposited by the appellants in the present
case) the contention is that in such a case, if the origina
anmount , of arrears continues to be shown in the
procl amation, the sale would be invalid on the construction
suggested by the appellants. W are not inpressed by this
argunent. Qur attention has not been drawn to any specific
provision of the Act under which a partial paynent of the
arrear due is allowed +l o be made by the defaulter. ~If such
a payment is made, it may, at best be treated as deposited
on account, and no deduction would be made fromthe arrear
notified to be due fromhimin the proclamation at  that
stage. The only provision which has been cited before/'us in
that behalf is s. 143 and s. 143 expressly provides-for the
paynment of the whole of the arrear due and | ays down that on
such payment before the lot is knocked down, the sale shal
be stayed. Therefore, the conplication sought to be
i ntroduced by M. Msodkar by taking a hypothetical case  of
a part paynment of the arrears due fromthe defaulter, does
not affect the construction of s. 149(2).

It is then argued that the inpugned sale cannot be said to
be irregular in the present case, because on the date when
it was, actually held, the ambunt of Rs. 1,354 /9/- was in
fact due from the appellants as arrears. It is comon
ground that after the proclamation was issued, a further
amount of arrears becane due fromthe appellants and on the
date of the sale, the total anount canme to be Rs. 1,354/9/-
In our opinion, arrears accumulating. after an order for
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sal e has been passed and the proclamation in that behalf has
been i ssued, cannot cone into the calculation whi | e
construing s.149 (2). Every arrear for which the sale is
ordered nust be specifically dealt with as provided by the
Act . It is not open to the authorities to deal wth a
specific arrear as prescribed by the Act and to pass an
order for sale of the defaulter’s property on the
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basis of that arrear and then add to it subsequently
accruing arrears without followi ng the procedure prescribed
in that behalf. Once the amount of arrear is determ ned and
sale is ordered by reference to it, it is that anpunt which
nmust be shown in the proclamation and it is for that anount
of arrear for which the property nust be sold. That, in our
opinion, is clearly theeffect of the relevant clause in s.
149 (2). We nust, therefore, hold that the Hi gh Court was
in error in comng to the conclusion that the sale of the
appel l ants’ property on the 27th February, 1941 was valid.
W are satisfied that the arrear for which the appellants’
property - was sold was not due within the nmeaning of s.149
(2), and so, the sale nust be set aside.

In support of his argunment that the inpugned sale cannot be
held to be invalid, M. Masodkar relied on a decision of the
Privy Council in Rewa Mahton v. Ram Kishen Singh(1). In
that case, the Privy Council was dealing with a question
which had reference to the true construction of s. 246 of
the Cvil Procedure Code of 1877 (Act X of 1877). The said
section had provided that if cross decrees between the sane
parties and for the paynment of noney be produced in the
Court, execution shall be takenout only by the party who
hol ds the decree for the larger sum and for so nmuch only as
remains after deducting the smaller sum |t~ appears that
contrary to the provisions of this section, an auction sale
was held and when the title of the auction-purchaser was
chal | enged, it becanme necessary to consider that the effect
of nonconpliance with the provisions of s. 246 would be on
the title of the auction-purchaser. The Privy Council held
that a purchaser under a sale in execution is not bound to
i nqui re whether the judgnment debtor had a cross judgnent of
a higher anpbunt such as woul d have rendered the order for
execution incorrect. |If the Court has jurisdiction, such
purchaser is no nore bound to inquire into the correctness
of an

(1) (1886) L. R 13 1. A 106.
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order for execution than he is as to the correctness of the
j udgment upon which execution issues. |n other words, the
effect of this decisionis that if in contravention of the
provi sions of s. 246 an executing Court orders a sale to be
hel d, t he aucti on- pur chaser gets a good title
not wi t hst andi ng non-conpliance with s. 246. W do not see
how thi s case can assist M. Masodkar in the present appeal

The decision turned upon the construction of s. 246. But
the present dispute has to be decided on a construction of
s. 149 (2). It is wellknown that execution sales held under

the Code of Civil Procedure can be challenged only in the
manner prescribed and for the reasons specified, say, for
instance, by O XXI r. 89, 90 and 91. The fact that certain
irregularities conmtted during the conduct of execution
sales would not render the sales invalid, flows from the
rel evant provisions of the Code and so, it would not be
reasonabl e to i nvoke the assistance of the decisions dealing
with irregularities committed in execution sales in support
of the argument that a revenue sale held under s. 128 (f)
shoul d be judged by the same principles. The question as to
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whet her the revenue sale is valid or not nust obviously be
determined in the light of the relevant provisions of the
Act and that again takes us to the construction of s. 149
(2).

M. Masodkar had also relied on the decision of the Calcutta
H gh Court in Ram Prosad Choudhury v. Ram Jadu Lahiri (1)in
support of his argument that a revenue sale held under s.
128 (f) of the Act would not be rendered invalid nerely
because the anount of arrears shown in the proclamation is
not accurate. In the case of Ram Prosad Choudhury, the sale
had been held wunder the provisions of the Bengal Land
Revenue Sal es Act (Act Xl of 1859). Under s. 5 of the said
Act, notice had to be issued before the sale could be held.
In the notice. issued prior to the sale had been shown a sum
whi ch had then not beconme due as an arrear along with other
suns

(1) (1936) 40 C WN. 1054.
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whi ch ' had becone arrears, and the subsequent sale was held
on the footing of the total anount thus shown being the
arrears due. It was urgedthat the sale was invalid because
of the irregularity committed in the issue of the notice
under s. 5. This argunent was rejected and it was held that
despite the said irregularity, the sale was valid. Now, in
appreciating the effect of this decision’ it is necessary to
refer to the provisions of s. 33 of the said Act under which
the sale was challenged. W have already referred to the
fact that s. 5 required a notice to be issued prior to the

sal e. The notice provided for by this section had to
specify the nature and anpunt of arrear or demand, and the
| atest date on which paynent thereof shall be ‘received

Section 33 provides that no sale for ~arrears of ' revenue
shal | be annul | ed, except upon the ground of its having been
made contrary to the provisions of this Act, and then only
on proof that the plaintiff has sustained substantial injury
by reason of the irregularity conplained of’; with the rest
of the section we are not concerned. The argunent which was
urged in the case of Ram Prosad Choudhury was ‘that the
notice wunder s. 5 having been irregularly issued, the sale
should be deemed to have been held contrary to the
provisions of the said Act, and this argument” was not
accepted. It would be noticed that s. 33 justifies a claim
for annulling the sale only if two conditions are satisfied;
that the sale should have been nade contrary to the
provi sions of the Act and that the plaintiff must show that
he has sustained substantial injury by reason of the
irregularity complained of. It is in the context of these
requirenents that the Calcutta H gh Court held that the
i nclusion of an amount in the notice which had not becone an
arrear on the date of the notice did not render the inpugned
sale invalid. W do not think that this decision can assi st
us ininterpreting s. 149 (2) with which we are concerned.
The scope and effect of the relevant provisions of s. 149(2)
are not at all simlar to the scope and effect of
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s.33 of the Bengal Act. Therefore, we are not inclined to
accept M. Masodkar’s argunment that the defect in the sal e
on which the appellants rely would not render the sale
i nvalid.

The result is, the appeal is allowed, the decree passed by
the High Court is set aside and the appellants’ suit
decreed, There would be no order as to cost throughout.
Appeal al | owed.
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