REPORTABLE
I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL s). 2015 OF 2011
(Arising out of SLP(C)No.20821/2010)
KOKKANDA B. POONDACHA AND OTHERS Appel | ant ('s)
VERSUS
K. D. GANAPATHI AND ANOTHER Respondent ('s)

JUDGMENT

Leave granted.

Whet her the respondents (defendant Nos.5 and 6 in
the suit filed by the appellants), could cite the advocate
representing the appellants as a wtness in the list filed
under Order XVI Rule 1 (1) and (2) read with Section 151 of
the Code of Civil Procedure (CPC) without giving an iota of
I ndi cati on about the purpose of sumoning himin future is
the question which arises for consideration in this appea
filed against order dated 24.02.2010 passed by the |earned
Single Judge of the Karnataka H gh Court whereby he set
aside the order passed by the trial Court partly dismssing

the application of the respondents.



Appellant Nos.1l to 3 and one Parvathy filed suit,
which came to be registered as OS. No.75 of 1996, for
partition and separate possession of 1/6th share each in the
suit property and also for grant of a declaration that sale
deed dated 10.7.1997 executed by defendant Nos.2 to 4, who
were, later on, transposed as plaintiff Nos.5 to 7
(appellant Nos.4 to 6 herein), was not binding on them
Def endant Nos.5 to 7 (including respondent Nos.1 and 2
herein) filed witten statement on 19.2.1998. Respondent
Nos.1l and 2 filed additional witten statement on 9.8.2002.
After two years and seven nonths, they filed an application
dated 11.3.2005 under Order XVI Rule 1 (1) and (2) read with
Section 151 C P.C. supported by an affidavit of respondent
No.1 for permission to file the list of wtnesses, which
i ncluded the nanme of Shri N Ravindranath Kamath, Advocat e,
who was representing the appellants in the suit from the
very begi nni ng.

The trial Court partly allowed the application of
respondent Nos.1l and 2 and granted |eave to themto file the
list of witnesses but rejected their prayer for perm ssion
to cite Shri N Ravindranath Kamath as wtness No.l. The
reasons assigned by the trial Court for partially declining
the prayer of respondent Nos.1l and 2 are extracted bel ow

e Wiile citing advocate of
the opposite party as a wtness, the defendants 3



and 4 ought to have given reason for what purpose
they are citing himas a witness and exam ning him
in their favour. Once the advocate for the
opposite party is cited as a wtness in the |ist,

the opposite party | osses precious service of his
advocat e. In that circunstances, the party wll

suffer. Under the circunstances, so as to know
for what purpose the defendant no.2 and 3 are
citing and exam ning the N.R Kanmath advocate for
the plaintiff in their favour have to assign
reason. The Court has to very cautious and
careful while considering such an aspect of the
matter of examning and citing the advocate for
the opposite party in their favour. The Court has
to determne as to whether the evidence of said
advocate is material for the decision of the case
or not? Unl ess defendant no.2 and 3 assigned
reason in the application or in the affidavit as
to why they are citing the advocate for the
opposite party and examning in their favour, the
application filed by defendant no.2 and 3 is not

mai nt ai nable and the said application is not

sustai nabl e under |aw. In the above said
Judgnent, in para 2, it is clearly held that, “but

appel | ants t hen filed a petition seeki ng
perm ssion to cite the advocate of the respondents
as a wtness”. But herein this case, the
defendant no.2 and 3 are not seeking perm ssion to
cite the advocate for the plaintiff as a wtness.

Defendant no.2 and 3 not only have to seek
perm ssion of this Court to cite the advocate for

the Plaintiff as a witness, but also he has to
give good reasons for what purpose he is citing
him as a witness and examning in his favour.

Wt hout assigning any reasons and w thout seeking
perm ssion to cite the advocate for the Plaintiff

as a witness in the witness |list, application to
that extent is not tenable and sane is liable to
be dism ssed to that extent.”

The respondents challenged the order of the trial
Court by filing a petition under Articles 226 and 227 of the
Constitution insofar as their prayer for citing Shri N

Ravi ndranath Kanath as a witness was rejected. The |earned



Singl e Judge allowed the petition and set aside the order of
the trial Court by sinply observing that reasons are not
required to be assigned to justify the sunmoning of a
particul ar person as a w tness.

Ms. Kiran Suri, | earned counsel for the
appellants relied upon the judgnent of this Court in Shalini
Shyam Shetty vs. Rajendra Shankar Patil (2010) 8 SCC 329 and
argued that the order under challenge is liable to be set
aside because the High Court commtted serious error by
interfering with the order of the trial Court wthout
recording a finding that the said order is vitiated due to
want of jurisdiction or any patent legal infirmty in the
exercise of jurisdiction and that refusal of the trial Court
to permt the respondents to cite Shri N Ravindranath
Kamath as a witness had prejudiced their cause. She further
argued that the respondents are not entitled to cite and
sumon as a Wi tness the advocate representing the appellants
because in the application filed by them no justification
was offered for doing so. In support of this argunent, Ms.
Suri relied upon the judgnment of this Court in Mange Ram vs.
Brij Mbhan (1983) 4 SCC 36.

Shri S. N Bhat t, | earned counsel for the
respondents argued that even though his clients had filed

application belatedly, the trial Court was not justified in



declining their prayer for <citing Shri N Ravindranath
Kamath as a witness nerely because he was representing the
appel lants. Learned counsel submtted that at the stage of
filing the list of wtnesses, the plaintiffs or for that
reason the defendants are not required to disclose the
nature of the evidence to be given by the particular wtness
or its relevance to the subject nmatter of the suit etc. and
the trial Court had grossly erred in not granting |leave to
the respondents to cite Shri N Ravindranath Kamath as one
of their witnesses. Shri Bhatt relied upon the judgnent in
Surya Dev Rai v. Ram Chander Rai and others (2003) 6 SCC 675
and argued that even after anendnent of Section 115, C P.C ,
the Hgh Court can, in exercise of supervisory power under
Article 227, correct the error of jurisdiction commtted by
t he Subordi nate Court.

We have considered the respective subm ssions. W
shall first consider the question whether the H gh Court
could interfere with the order of the trial Court wthout
considering the question whether the said order was vitiated
due to want of jurisdiction or the trial Court had exceeded
its jurisdiction in deciding the application of the
respondents and the order passed by it has resulted in
failure of justice. In Surya Dev Rai's case (supra), the

two Judge Bench, after detailed analysis of the various



precedents on the scope of the H gh Court's powers under

Articles 226 and 227 of the Constitution cul |l ed out

propositions including the foll ow ng: -

“(2) Interlocutory orders, passed by the courts
subordinate to the H gh Court, against which
remedy of revision has been excluded by CPC
Amendment Act 46 of 1999 are neverthel ess open to

challenge in, and continue to be subject
certiorari and supervisory jurisdiction of

Hi gh Court.

(3) Certiorari, under Article 226 of
Constitution, is 1issued for correcting gross
errors of jurisdiction i.e. when a subordinate
court is found to have acted (i) wthout
jurisdiction - by assumng jurisdiction where

there exists none, or (ii) in excess of

jurisdiction — by overstepping or crossing
limts of jurisdiction, or (iii) acting
flagrant disregard of Jlaw or the rules

procedure or acting in violation of principles of
natural justice where there is no procedure

specified, and thereby occasioning failure
justice.

(4) Supervisory jurisdiction under Article 227 of

the Constitution is exercised for Kkeeping

subordinate courts wthin the bounds of their

jurisdiction. When the subordinate Court

assunmed a jurisdiction which it does not have or

has failed to exercise a jurisdiction which

does have or the jurisdiction though available is

being exercised by the Court in a nmanner

permtted by law and failure of justice or grave
I njustice has occasioned thereby, the Hi gh Court
my sSstep in to exercise its supervisory

jurisdiction.

(5) Be it a wit of certiorari or the exercise of

supervisory jurisdiction, none is available

correct nere errors of fact or of |aw unless the

following requirenents are satisfied: (1)

error is mani fest and apparent on the face of the
proceedi ngs such as when it is based on clear
I gnorance or utter disregard of the provisions of

ni ne



law, and (ii) a grave injustice or gross failure
of justice has occasioned thereby.”

I n Shalini Shyam Shetty vs. Rajendra Shankar Pati |
(supra), the Court again examned the scope of the High
Court's power under Article 227 of the Constitution and |aid
down the follow ng proposition:

“Article 227 can be invoked by the Hi gh Court
suo notu as a custodian of justice. An inproper

and a frequent exercise of this power wll be
count er producti ve and wi | | di vest this
extraordinary power of its strength and vitality.
The power is discretionary and has to be

exercised very sparingly on equitable principle.
This reserve and exceptional power of judicial
intervention is not to be exercised just for
grant of relief in individual cases but should be
directed for pronotion of public confidence in
the administration in the larger public interest
whereas Article 226 is neant for protection of
I ndi vi dual grievances. Therefore, the power under
Article 227 may be unfettered but its exercise is
subject to high degree of judicial discipline.
The object of superintendence under Article 227,
both administrative and judicial, is to maintain
efficiency, snmooth and orderly functioning of the
entire machinery of justice in such a way as it
does not bring it into any disrepute. The power
of interference under Article 227 is to be kept
to the mnimm to ensure that the wheel of
justice does not cone to a halt and the fountain
of justice remains pure and unpolluted in order
to maintain public confidence in the functioning
of the tribunals and courts subordinate to the
H gh Court.”

The learned Single Judge of the H gh Court totally
ignored the principles and parameters laid down by this
Court for exercise of power under Articles 226 and 227 of

the Constitution qua an interlocutory order passed by the



Subordi nate Court and set aside the order of the trial
Court w thout assigning any tangi bl e reason.

The next question which needs consideration is
whether a litigant filing the list of witnesses is bound to
i ndi cate, howsoever briefly, the relevance of the witness to
the subject matter of the suit etc., and, in any case, one
party to the proceedings cannot cite the advocate
representing the other side as a witness and thereby deprive
the Jlatter of the services of the advocate wthout
disclosing as to how his testinony is relevant to the issues
arising in the case. In Mange Ram vs. Brij Mohan (supra),
this Court interpreted Order XVI Rule 1 (1),(2) and (3) CPC
and observed:

“I'f the requirements of these provisions are

conjointly read and properly analysed, it clearly

transpires that the obligation to supply the I|ist

as well as the gist of the evidence of each

wi t ness whose nane is entered in the list has to

be carried out in respect of those w tnesses for

procuri ng whose attendance the party needs the

assi stance of the court.”

At this stage, we nmay also advert to the nature of
rel ati onship between a lawer and his client, which is
solely founded on trust and confidence. A |awer cannot
pass on the confidential information to anyone else. This is
so because he is a fiduciary of his client, who reposes

trust and confidence in the |lawer. Therefore, he has a duty

to fulfill all his obligations towards his client with care



and act in good faith. Since the client entrusts the whole
obligation of handling |egal proceedings to an advocate, he
has to act according to the principles of uberrim fides,
i.e., the wutnobst good faith, integrity, fairness and
| oyal ty.

The duties of an advocate to the Court, the
client, opponent and col | eagues are enunerated in Chapter |
of Part IV of the Bar Council of India Rules, 1975 (for
short, “the Rules”). Rules 12, 13, 14 and 15 of Section Il
Chapter Il of Part 1V of the Rules, which regulate the duty

of an advocate to the client, read as under:

“12. An advocate shall not ordinarily wthdraw
from engagenent s, once accept ed, wi t hout
sufficient cause and unless reasonable and
sufficient notice is given to the client. Upon

his withdrawal from a case, he shall refund such
part of the fee as has not been earned.

13. An advocate should not accept a brief or
appear in a case in which he has reason to believe
that he will be a witness, and if being engaged in
a case, it becones apparent that he is a wtness
on a material question of fact, he should not
continue to appear as an advocate if he can retire
W t hout jeopardising his client's interests.

14. An advocate shall, at the commencenent of his
engagenent and during the continuance thereof,
make all such full and frank disclosures to his
client relating to his connection with the parties
and any interest in or about the controversy as
are likely to affect his client's judgnment in
ei ther engagi ng himor continuing the engagenent.

15. It shall be the duty of an advocate
fearlessly to uphold the interests of his client
by all fair and honourable nmeans without regard to
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any unpl easant consequences to hinself or any
ot her. He shall defend a person accused of a
crime regardl ess of his personal opinion as to the
guilt of the accused, bearing in mnd that his
loyalty is to the law which requires that no nan
shoul d be convicted w thout adequate evidence.”

An analysis of the above reproduced Rules show
that one of the nobst inportant duty inposed upon an advocate
Is to uphold the interest of the client fearlessly by all
fair and honourabl e neans. An advocate cannot ordinarily
wi thdraw from engagenent wthout sufficient cause and
wi thout giving reasonable and sufficient notice to the
client. |f he has reason to believe that he will be a
witness in the case, the advocate should not accept a brief
or appear in the case. In V. C Rangadurai v. D. Gopal an
(1979) 1 SCC 308, A P.Sen, J. outlined the inportance of the
rel ati onship of an advocate with his client in the follow ng
wor ds:

“Not hi ng shoul d be done by any nenber of the | ega
fraternity which mnmight tend to lessen in any
degree the <confidence of the public in the
fidelity, honesty and integrity of the profession.
Lord Brougham then aged eighty-six, said in a

speech, in 1864, that the first great quality of
an advocate was 'to reckon everything subordi nate

to the interests of his client'. \Wat he said in
1864 about 'the paramountcy of the client's
interest', is equally true today. The relation
between a lawyer and his client is highly

fiduciary in its nature and of a very delicate,
exacting, and confidential character requiring a
hi gh degree of fidelity and good faith. It is
purely a personal relationship, involving the
hi ghest personal trust and confidence which cannot
be delegated w thout consent. A lawer when
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entrusted with a brief, is expected to follow the
norms of professional ethics and try to protect
the interests of his clients, in relation to whom
he occupies a position of trust. The appel | ant
conpletely betrayed the trust reposed in him by
t he conpl ai nants.”

If the prayer made by the respondents for being
allowed to cite Shri N Ravindranath Kamath as a witness is
critically scrutinised in the backdrop of the above noted
statenment on the duties of an advocate towards his client,
we have no hesitation to hold that the same was not only
m sconcei ved but was m schievous ex-facie. Neither in the
witten statenment nor the additional witten statement filed
by them before the trial Court, the respondents had
attributed any role to Shri N Ravindranath Kamath in
relation to the subject matter of the suit. The concerned
advocate was engaged by the plaintiffs-appellants in 1996
I.e. alnost 11 years prior to the filing of application by
t he respondents under Oder XVI Rule 1(1) and (2) read with
Section 151 CPC During this Jlong interregnum the
respondents never objected to the appearance of Shri N
Ravi ndranath Kamath as an advocate of the appellants by
poi nting out that he was interested in the subject matter of
the suit. Notw thstanding this, the respondents cited him as
awtness inthe list filed along with the application. The

sole purpose of doing this was to create a situation in

whi ch the advocate would have been forced to withdraw from
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the case. Luckily for the appellants, the trial Court could
see the gane plan of the respondents and frustrated their
design by partly dismssing the application. The | earned
Singl e Judge ignored that the respondents had included the
nanme of Shri N Ravindranath Kamath in the |list of wtnesses
proposed to be summoned by them with an oblique notive of
boarding him out of the case and passed the inpugned order
by recording one |ine observation that the respondents were
not required to give reasons for summoning the particular
person as a W tness.

W may add that if the parties to the litigation
are allowed to file list of witnesses without indicating the
pur pose for summoni ng the particul ar person(s) as
W tness(es), the unscrupulous Ilitigants nmy <create a
situation where the cases may be prolonged for years
t oget her. Such Ilitigants may include the name of the
advocate representing the other side as a witness and if the
Court casually accepts the |ist of witnesses, the other side
wi || be deprived of the services of the advocate
Therefore, it would be a prudent exercise of discretion by
the Court to insists that the party filing the list of
W tnesses should briefly indicate the purpose of sunmoning
the particular person as a w tness.

In the result, the appeal is allowed, the inpugned
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order is set aside and the one passed by the trial Court is
restored. The respondents shall pay cost of Rs.50,000/- to

t he appel | ants.

(ASOK KUMAR GANGULY)
NEW DELHI ,
FEBRUARY 22, 2011.



