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The State of Rajasthan is in appeal before us inpugning
the judgnent dated 19.2.2003 passed by the Hi gh Court whereby
the Hgh Court by its judgnment disposed of two appeals, being
Crimnal Appeal No. 401 of 1997 and Crim nal Appeal No. 380 of
1997. The appeal of the State is in respect of Crimnal Appea
No. 401 of 1997. By the judgnent of acquittal rendered by the
High Court in the aforesaid crimnal appeal, it inter alia,
confirmed the conviction of the other accused, nanely, Rujdar
Ilias, Mivin, and Mnna under Section 323 |IPC but nodified
their sentence awarded to them by enhancing the fine instead of

i mposi ng i npri sonment .

The appeal of the accused Asru, QGuncheri, Mhammada,
Kalto, Roshan and Titta was all owed and they were acquitted from

t he charges under Sections 148 and 336/149 | PC.



So far as Islam is concerned, the H gh Court set aside
his conviction under Section 302 and converted it under Section
304 Part Il I1PC considering that Islam had already undergone
detention for nore than six years. The High Court also inposed
a fine of Rs. 30,000(Rupees Thirty Thousand) on Islam and held

that the same woul d neet the ends of justice.

| npugning that judgnment, when the State filed Special
Leave Petition before this Court, a Bench of this Court, while

granting | eave, passed the follow ng order: -

“Del ay condoned.

Leave granted to the extent of respondent No.
1-1slam only. As to other respondents the special
| eave petition is dism ssed.

Issue warrants bailable in an anmount of
Rs. 10,000/- only requiring production of accused-
respondent no. 1 before the Trial Court on the dates
to be appointed by it or before this Court as
di rect ed. The bail bonds shall be furnished to the

satisfaction of the Trial Court.”



Therefore, the purpose of our examnation is confined to
the question whether in passing the order of conversion of
sentence from Section 302 IPC to Section 304 Part Il IPC in
respect of respondent no. 1, the H gh Court exercised its
judicial discretion properly. It may be nentioned in this

- 3-

connection that the Trial Court, nanely, Court of Additional
District & Sessions Judge, Deeg convicted respondent no. 1 under
section 302 IPC and convicted him to undergo life inprisonment
and a fine of Rs. 1000/-, in default, to further undergo

i nprisonment of six nonths.

Learned counsel for the appellant while taking us though
the judgnent of the Trial Court drew our attention to the
evi dence of PW7, PW9, PW12, PW16 ad PW17 and submtted that
these are all eye-witnesses and there is consistent evidence of
t hese eye-w tnesses about the involvenent of respondent no. 1 in
the commssion of crine, nanely, the nurder of Jenu. The
material facts relevant for our consideration are that on the
date of the incident, i.e. 18.3.1988, a neeting was held in the
norning for raising sone funds for repairing the nosque and in
the said neeting, an altercation took place between respondent
no. 1 and various other persons of the area who assenbled for
t he neeting. One of the person assenbled there told PW 7 that

he had been treacherous in msappropriating public funds for



repair of the nosque. There was a mnor shuffle anobngst those
who had assenbl ed there. It is the consistent evidence of the
W tnesses nentioned above that after that, respondent no. 1
along with others went home and came back arnmed with a 'Farsa’
It is also the consistent evidence that respondent no. 1 hit
Jenu thrice on his head with the Farsa. This evidence has been
consistently repeated by PW 7, PW9, PW 16 and PW 17. PW 12
said that Islamhit Jenu with Farsa on his head but the numnber
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of tinmes had not been nentioned by him

Appreciating the evidence of these witnesses, the Tria
Court reached the finding that respondent no. 1 can be held
guilty under Section 302 IPC and accordingly found him guilty
under Section 302 |IPC and sentenced him for life inprisonnent.
The H gh Court has noted the injuries on the deceased. The

injuries on the deceased are as foll ows:

1. One incised wound 7 cm X 1 cm X bone deep on left frontal
regi on of head.

2. One incised wound 6.5 cm X 1 cm X bone deep on R. Fronta
regi on of head.

3. One incised wound 8 cm X 1 cm X bone deep on Rt. Parietal

regi on of head.



PW3 Dr. Ashok Kumar CGupta in his evidence said the cause
of death of the deceased was in view of the head injury |eading
to conpression of Brain and Consa. From the nature of the
injuries, it is clear that they were inflicted by a deadly and

sharp weapon and undoubtedly Farsa is one such weapon.

In the context of this evidence, the judgnment of the High
Court is rather surprising. The H gh Court while converting the
conviction of the respondent no. 1 from Section 302 IPC to
Section 304 Part-1l in paragraph 12 held that the relations
bet ween respondent no. 1 and the deceased Jenu were cordial and
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only one blow was caused by Islam on the head of the deceased
and that proved fatal. The Hi gh Court further said that the
injury inflicted by respondent no. 1 was not pre-neditated and
the respondent no. 1 did not take any undue advantage or nor
acted in a cruel manner and as such, the case of respondent
Islam is covered by Explanation |V appended to Section 300 |IPC

and could only be held guilty under Section 304 Part 11 |PC

We fail to appreciate the aforesaid reasoning by the H gh
Court in the context of the consistent evidence di scussed above.
It cannot be said that respondent no. 1 had no intention to kil
the deceased. After attending the assenbly in which there was a

m nor scuffle, respondent no. 1 Islam admttedly went to his



house and cane back armed with a Farsa which is a deadly weapon

Thereafter, he hit the deceased repeatedly on the head, a vital
part of human body, wth Farsa and caused very (grevious
i njuries. It may be true that initially there was no pre-
medi ation or intention of the respondent no. 1 but it is well
settled that intention can develop on the spot and in the
instant case, there is sone anmount of pre-neditation on the part
of respondent no. 1 when he had gone to his house and cane back
to the place of occurrence arned with a deadly weapon and in
furtherance of that intention struck the deceased wth that
weapon repeatedly and at a vital part of his body. In the
background of this consistent evidence against respondent no. 1,
this Court is of the opinion that the conversion of the
convi ction of respondent |Islamfrom Section 302 IPC to Section
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304 Part Il IPC cannot be sustained and the entire approach of

the Hi gh Court is m sconceived, if not perverse.

The finding of the Hgh Court that the act of the
respondent no. 1 is conming under the fourth exception cannot be
sustained at all. It is clear that respondent no. 1 did not
strike the deceased at the first instance, but he struck him
after an interval of tinme since he left the place of occurrence,
went to his hone and then cane back arnmed with a Farsa. In

order to bring a case under exception (4) to section 300 |IPC



the evidence nust show that the accused acted w thout any pre-
mediation and in a heat of passion and w thout having taken
undue advantage and he had not acted in a cruel or unusual
manner . Every one of these circunstances is required to be
proved to attract exception (4) to section 300 IPC and it is not

sufficient to prove only sone of them

In the facts of this case, none of above ingredi ents have
been proved from the evidence to bring the case under exception
(4) to Section 300 IPC The High Court's finding to the

contrary is totally against the evidence on record.

The | earned counsel for respondent no. 1 has urged that
this Court should not interfere in exercise of its jurisdiction
under Article 136 of the Constitution when an order of acquittal
was granted by the Hi gh Court and respondent no. 1 had suffered
i nprisonnment for 6 years. There is no such absol ute proposition

A (7-

in law as has been said to be advanced by the |earned counse
for respondent no. 1. Wien this Court exercises its
jurisdiction wunder Article 136, it definitely exercises a
discretionary jurisdiction but such discretionary jurisdiction
has to be exercised in order to ensure that there is no
m scarriage of justice. |If the consideration by the H gh Court

is msconceived and perverse as indicated above, there is



nothing in law which prevents this Court from exercising its
jurisdiction under Article 136 against an order of acquittal
when such acquittal cannot be sustained at all, in view of the

evi dence of record.

The golden thread which runs through the admnistration
of justice in crimnal cases is that if tw views are possible,
one pointing to the guilt of the accused and the other to the
i nnocence, the view which is favourable to the accused shoul d be
adopted. The paranount consideration of the court is to ensure

that mscarriage of justice is prevented. A mscarriage of

justice which may arise from acquittal of the guilty is no |less

than froma conviction of an innocent.

The principle to be followed by appellate court
considering an appeal against an order of acquittal is to

interfere only when there are conpelling and substantial reasons

to do so.

Thus, in such cases, this Court would wusually not
interfere unl ess

a. The finding is vitiated by sone glaring infirmty in the



apprai sal of evidence. (State of U P. Vs. Sahai, AR 1981
SC 1442 at paras 19-21)

b. The finding is perverse. (State of M Vs. Bachhudas,
(2007) 9 SCC 135 at para 10 and State of Punjab Vs. Parveen
Kumar (2005) 9 SCC 769 at para 9)

c. The order suffers from substantial errors of |aw and
fact (Raj esh Kumar Vs. Dharanvir 1997(4) SCC 496 at para 5)
d. The order is based on nisconception of [aw or erroneous
appreciation of evidence (State of UP Vs. Abdul 1997(10)
SCC 135; State of UP Vs. Prem 2003(9) SCC 12 at para 15)

e. High Court has adopted an erroneous approach resulting
in mscarriage of justice (State of TN Vs. Suresh 1998(2)
SCC 372 at paras 31 and 32; State of MP Vs. Paltan Mall ah
2005(3) SCC 169 at para 8)

f. Acquittal is based on irrelevant grounds (Arunachal am
Vs. Sadhanat ham 1979(2) SCC 297 at para 4

g. H gh Court has <conpletely msdirected itself in
reversing the order of conviction by the Trial Court
(Gauri shanker Sharma Vs. State of UP, AIR 1990 SC 709)

h. The judgnent is tainted with serious legal infirmties
(State of Maharashtra Vs. Pinple, AR 1984 SC 63 at para

75)



In reversing an acquittal, this Court keeps in mnd that
presunption of innocence in favour of the accused is fortified
by an order of acquittal and if the view of the H gh Court is
reasonabl e and founded on materials on record, this Court should

not interfere.

However, if this Court is of the opinion that the
acquittal is not based on a reasonable view, then it may review
the entire material and there will be no limtation on this
Court's jurisdiction under Article 136 to conme to a just
deci sion quashing the acquittal (See 1985(4) SCC 476 at para 45;

1996(7) SCC 471 at para 4)

For the reasons aforesaid, this Court cannot approve the
judgnment of the H gh Court insofar as conversion of conviction
in respect of respondent no. 1 from Section 302 to Section 304
Part-11 is concerned. This Court approves the judgnent and
order of conviction passed by the Trial Court and restores the
same. The bail bonds of respondent no. 1 are discharged. He is
directed to immediately surrender before the Trial Court and

serve out the sentence inposed on himby the Trial Court.
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The appeal of the State is thus all owed.

( DEEPAK VERMWA)

NEW DELHI

MAY 24, 2011.



