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ACT:

Estates, Abolition of-Raiyati right purchased by proprietor-
Bui | di ng on occupancy hol di ng, used as Katchteri-Notifcation
Vesting estate in 'the State-Effect-Wether  building on
occupancy hol ding  vests in the State-Ori ssa Est ates
Abolition Act, 1951 (Orissa 1 of 1952), ss. 2(g), (h) (i),
3, 5, 26.

HEADNOTE

The appellants held the Paikpara -estate as proprietors.
They had purchased the properties in question conprising
raiyati lands wth certain buildings thereon ‘from the
raiyat. Thus the proprietors becanme occupancy raiyat8 under
the tenure holders or sub-proprietors. By virtue of a
notification issued under s. 3 of the Oissa Estates
Abolition Act, 1951, the Pai kpara estate vested in the State
of Oissa. But the interest of tenure holders and sub-
proprietors within the estate had not been taken over under
the provisions of the Act:
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The said buildings on the |ands of the occupancy hol dings
were wused as Katcheri houses by the proprietors for. the
administration of their estates. The state officials /took

possessi on of these buildings situated on the raiyati /|and.
The appellants made an application to the collector, @ Puri,
for vacant possession of the |Iands and the buil dings. The

Collector did not concede the demand and held that the
occupancy hol ding was situated within the tenure held under
the proprietors and lay within the geographical I|imts  of
the estate which had vested in the Governnent. The Hi gh
Court dismssed the wit petition of the appellant under
Art. 226 on the ground that the question raised was
practically concluded by the Suprene Court in K C. Gajapati
Narayan v. Deo State of Oissa.

The appellants cane up in appeal on a certificate granted by
the H gh Court.

Hel d, that the appellants’ raiyati interests in the |[|ands
and in the buildings standing on those |ands had not been
affected by the abolition of their interests as proprietors,
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and the State Authorities had illegally taken possession of
t hem

Held, further, that the Orissa Estates abolition Act, 1951
was intended to abolish all proprietors,sub-proprietors,

tenurehol ders, wth a variety of names, but did not touch
the interest of the raiyat. Hence though these lands wth
bui | di ngs was situate geographicaiy within the anbit of the
appellant’s estate, they were not part of the estate. The
appel l ant hel d those properties with the buildings not as
proprietors as such, but as raiyats.

Hel d, al so, that the conclusion drawn by the H gh Court from
the decision in K C Gajapati Narayan Deo v. The State of
Oissa is not well founded. The observation of this Court
on which it drew its conclusion had reference to the
definition of 'home-stead” in cl. (1) of s. 2 of the Act.
This court while dealing with the constitutionality of the
Act, in the above case, was not concerned wth raiyati
| ands. Its observations had reference only to such
bui | di ngs ‘as stood upon the proprietor’s private |and, which
were in his possession as proprietor or as tenure-hol der

K. C. Gajapati Narayan Deo v. The State of Oissa,[1954]
S. C. R 1, not applicable.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 177 of 1960.
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Appeal fromthe Judgnent and order dated March 27, 1958, of
the Orissa, Hgh Court in O J:C~ No. 191 of 1956.

Henmendra Chandra Sen and S. Ghose, for the appellants.

N. S. Bindra, V. N Sethi and P. ~D. Xenon, for the
respondents.

1962. April 30. The Judgnent of the Court was delivered by
SINHA, C. J.-This appeal on a certificate granted by the
Hi gh Court of Oissa raises the guestion of the
interpretation of certain provisions of The Orissa’ Estates
Abolition Act, 1951 (Orissa Act 1 of 1952) which hereinafter
will be referred to as the Act. The appellants who were
petitioners in the Hi gh Court were the proprietors’ of an
Estate, known as Pai kpara Estate, in the district of Puri,
bearing Touzi Nos. 268, 269 and 270. The respondents are
the State of Orissa and its officials.

The facts on which the High Court based its judgnment under
appeal areas follows. Wthin the said Paikpara Estate,
there were several tenures and sub-proprietory interests.
The Pai kpara Estate vested in the State of Orissa by virtue
of a notification issued under s. 3 of the Act, on August

23, 1953. It is comon ground that the interests of tenure-
hol ders and sub-proprietors within the said estate have not
yet been taken over under the provisions of the Act. Under

the tenure-holders aforesaid, there were sone occupancy
hol di ngs which Lad been purchased by the proprietors, the
appel lants in this Court, |ong ago. Thus the proprietors by
virtue of their purchase becane occupancy raiyats, under the
t enur e- hol ders or sub-proprietors, in respect of t he
hol di ngs purchased by them It is also comon ground that
in the last Settlenent Khatians their interests as occupancy
555

raiyat8 in respect of the holdings purchased by them have
been recorded. On the lands of the occupancy hol dings,
there were several buildings which were used as Katcheri
houses by the proprietors, for the adm nistration of their
estate. In January 1954, according to the petitioners in
the High Court, the State Oficials took illegal possession
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of those buildings situate on the raiyati |and, as
aforesaid. The appellants thereupon nade an application to
the Collector of Puri for vacant possession of the | ands and
the buildings, described in the petition, on the allegation
that those | ands together with the buil dings, purchased from
tenants wth rights of occupancy, were, after purchase by
the proprietors, used as Katcheri house by them They also
al l eged that those properties had not vested in the State of
Oissa as a result of the said notification, under the Act.
Part of the said house had been let out to the Posta
Depart ment . The Anchal Adhikari of that area wote to the
Post master, and Superintendent of Post O fices, not to pay
rent to the proprietors.  The Postal Department, therefore,
vacated that portion of the building in their occupation
whi ch has gone into the occupation of the State Government.
Anot her portion of the property, which was used as dhangol a
was let out for - storing paddy, to a third party. That
dhangola was also taken illegal possession of by the Naib
Tehsi |l dar ‘of the place. Oher portions of the property also
are in.llegal possession of the State Governnent, through
its Anchal Adhikari. It was thus clained on behalf of the
proprietors that the State Governnent had no right to take
possession of the property, as it did not formpart of the
estate which had been acquired under the Act, and had, on
notification, vested in the State CGovernnment. The |earned
Col lector of Puri /did not concede the demand of the
proprietors, and held that the occupancy holding is situated
within the tenure held
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under the proprietors.and lay within the geographical limts
of the (state which had vested in the Governnent. Bei ng

aggrieved by the aforesaid order of the Collector, dated
Novermber 20, 1956, the proprietors nmoved  the Hi gh Court
under Art. 226 of the Constitution for relief against what
was alleged to be illegal interference with their interest
not as proprietors but as occupancy tenants. The H gh Court
di smssed the proprietors’ claimchiefly on the ground that
the question raised by the petition before the H'gh / Court
was "practically concluded by the observations of the
Supreme Court in the case of K C Gajapati Narayan Deo V.
The State of Orissa (1).
It is manifest that the controversy raised in this case  has
to be answered with reference to the provisions of the Act-:
"Estate’ has been defined in cl. (g) of s. 2 of the Act  as
follows :
" ’estate’ includes a part of an estate and
means any |and held by or vested inan Inter-
nmedi ary and included under one entry in._ any
revenue roll or any of the general registers
of revenue-paying |ands and revenue-free
| ands, prepared and naintai ned under -the |aw
relating to land revenue for the tine being in
force or under any rule, order, custom or
usage having the force of law, and includes
revenue-free lands not entered in any register
or revenue-roll and all classes of tenures or
under-tenures and any jagir, inamor nuafi or
other simlar grant”;
Expl anation |.-Land Revenue neans all sunms and
payments in nmoney or in kind, by whatever nane
designated or locally known, received or
claimabl e by or on behalf of the State from an
Internmediary on account of or
(1) (1954) s. C R 1.
557
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in relation to any land hold by or vested in
such internediary;

Expl anation 11.-Revenue-free |and i ncl udes
| and which is, or but for any speci a
covenant, agreenment, engagenent or contract
woul d have been, liable to settlenent and
assessment of land revenue or with respect to
which the State has power to nmake laws for
settlenent and assessnment of |and revenue;

Expl anati on [11.-1n relation to nmer ged
territories estate’ as defined in this clause
shall also include any mahal or village or

collection of nore than one such nmahal or
village held by or vested in an Internediary
whi ch hasbeen or is liable to be assessed as
one wunit to land revenue whether such |and
revenue be payable or has been released or
conmpounded for or redeened in whole or in
part".

The definition makes reference to an 'Internmediary’, which
has been defined in cl.(h) as follows:

Readi ng
is that
cal | ed,

"Internmediary’ with reference to any estate

means a proprietor, sub-proprietor, |andlord,
| andhol der mal guzar, thi kadar, gaonti a,
t enur e- hol der, under t enur.e- hol der, and

includes an inandar a “jagirdar, Zam ndar
I aquadar,” Khor goshdar, Parganadar, Sarbaraka

and Maufidar including the Ruler of an Indian
State nerged with the State of Orissa and al
ot her holders or owners of interest in |and
between the raiyat and the State;

Expl anation |.--Any two or nore Internediaries
holding a joint interest in an estate which is
borne either on the revenue-roll or on the
rent-roll of another Internediary shall be
deened to be one Internediary for the purposes
of this Act;
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Expl anation 11.-The heirs and -successors-in-
interest of an Internediary and  where _an
Internmediary is a mnor or of unsound mnd or
and idiot, his guardian, conmttee or other
| egal curator shall be deenmed to be an
Internmediary for the purposes of ~ this  Act.
Al  acts done by an Internediary under this
Act shall be deemed to have been done by his
heirs and successors-in-interest and shall be
bi ndi ng on them

the two definitions together, the positionin |aw
"estate’ includes the interest, by whatever nane
of all persons, who hold sone right in [and between

the State at the apex and the raiyat at the base. That is

to say,

the Act is intended to abolish all | nt er redi-ari es

and rentreceivers and to establish direct relationship bet-

ween the
abolition

State, in which all such interests vest, after
under the Act, and the tillers of the soil. The

interest of a raiyat is designated by the word 'holding and
is defined by the Oissa Tenancy Act (Bihar and Orissa Act

Il of 1913),

Under the,
propri et or

as follows:
" hol ding" neans a parcel or parcels of |and
held by a raiyat and form ng the subject of a
separ ate tenancy"
Orissa Tenancy Act, the unit of interest of a

is an 'estate’'. Under a proprietor may be a
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nunber of sub-proprietors. ’'Sub-proprietor’ is also defined
in the Tenancy Act, but we are not concerned in this case
with that «class of holders of land. The interest of a
tenure- hol der or an under-tenurehol der is characterised as a
"tenure’. Thus, the process of in feudalist and sub-
i nfeudati on, which has been simlar in all places where the
Per manent Settl ement took place, that is to say, in Bengal
Bi har and Orissa and Madras and Andhra Pradesh,
559

has led to the conming into existence of proprietors, wth
their estates, sub-proprietors under them tenure-hol ders
and under-tenure-holders and ultimately the tiller of the
soil, the raiyat, whose unit of interest is a 'holding
The Act was intended to abolish all ©proprietors, sub-
proprietors, tenurehol ders and under-tennure-holders, with a
variety of nanes; but did not touch the interest of the
raiyat. The same person, by transfer or by operation of
law, might at “the sane tine occupy different status in
relation to land. He maybe in respect of a particular area,
whi ch i's ~geographically included in the estate, t he
proprietor. That |and nmay be hel'd by a raiyat not directly
under a proprietor but under a tenure-holder, who holds
directly under proprietor. ~The proprietor may have acquired
the interest of a raiyat. Thus the proprietor, in his
capacity as the owner of the estate holds the entire estate,
and he nmy have by purchase acquired the interest of a
raiyat, paying rent for the raiyati~ interest to hi s
i medi ate |andlord, the tenure-bolder. The ‘tenure-holder
in his turn, nmay have been liable to pay rent to the

proprietor. That is what appears to have happened in this
case. The appel l ants held the Paikpara estate as
proprietors. They also appear to have purchased t he

properties in question conprising raiyati lands with certain
buil dings thereon fromthe raiyat.” Hence, the position in
law is that though these llands wth the buildings are
situate geographically within the anbit of the appellants’

estate, they are not part of the'estate. In other words,
the appellants hol d those properties with the buildings not
as proprietors as such, but as rayats. |t appears that the

Courts bel ow have not kept clearly in view this distinction
The Collector, in the first instance, and the H gh Court _in
the proceedings under Art. 226 of the Constitution, appear
to have fallen into the error of confusing the petitioners’
position as ex-proprietors, with their present position  as
raiyat in
560
respect of the land on which the buildings stand. ~ The High
Court has drawn the conclusion fromthe decision of _this
Court in K C Gajapati Narayan Deo v. The State of Orissa,
(1) and has observed that whether the buildings in question
vested in the Government, on the vesting of the estate under
s. 3 of the Act, world depend not upon whether it  formed
part of the estate acquired by the Government but on the,
pur pose for which the buildings wore used by the
proprietors. As the buildings in question had been
primarily wused as office or Katcheri for the collection of
rent or for the use of servants or for storing grains by way
of rent in kind, the buildings will vest in the GCovernment
on the vesting of the estate itself. In our opinion, this
concl usi on drawn by the Hi gh Court fromthe decision of this
Court is not well-founded in law. The High Court draw its
conclusions fromthe follow ng observations of this Court in
the aforesaid case at Pages 25-26.

"Assuming that in India there is no absolute

rule of law that whatever is affixed to or
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built on the soil becones a part of it and is
subject to the sane rights of property as the
soil itself, there is nothing in Ilaw which
prevents the State |egislature from providing
as a part of the estates abolition scheme that
buil dings, Ilying within the anmbit of an estate
and used primarily for managenent or
administration of the estate, would vest in
the Governnent as appurtenances to the estate

itself. This is merely ancillary to the
acquisition of an estate and forms an integra
part of the abolition schene. Such

acquisition would cone within article 31 (2)
of the Constitution and if the conditions laid
down in clause (4) of the article are conplied
Wit h, it woul d certainly attract t he
protection af f.or ded by t hat cl ause.
Conpensati on has
(1) (1954) S.C.R 11,
561
been provided for these buildings in S.
26(2)(iii)  of the Act and the annual rent of
these buildings determned in the prescribed
manner constitutes one of the elenments for
conput ation of the gross asset of an estate.”
The observations quoted above of this Court have reference
to the following definition of ,homestead’ in el. (i) of s.
2 of the Act:
"homest ead’ neans a dwel | i ng house used by the
Intermediary for the purpose of  his own
resi dence or for the purpose of |etting out on
rent together with any courtyard, conpound,
garden, orchard and outbuildings attached
thereto and included any tank, library and
pl ace of worship appertaining to such dwelling
house but does not - include any bui | di ng
conprised in such estate and used primarily as
office or kutchery for the adm nistrati on of
the estate on and fromthe is day of January,
1946".
it will appear fromthis definition that the Legislature
placed a proprietor’s honmestead’ in two categories, nanely
(1) a dwelling house used by the Internediary for his own
purposes and (2) any building conprised in such estate and
used primarily as office or.Katcheri for the adninistration
of the estate on and fromthe list day of January, 1946. In
respect of first category the Act provides in a. 6 that
portion of the honestead shall be deenmed to be (settled by
the State with the Internediary, who will continue to / hold
it as a tenant under the State CGovernnent, subject to the
paynment of fair and equitable groundrent, except where under
the existing law no rent is payable in respect of honestead
lands. It will be noticed further that the second category
in the definition of honestead, which has not been permtted
to the outgoing

562

Internmediary has reference to "any building conprised in
such estate". It has no reference to any building standing
on rayati holding or a portion thereof. This becones

further clear wth reference to the provisions of a. 5,
whi ch I ays down the consequences of vesting of an estate in
the State. Under ¢l (a) of s. 5, the entire estate,
including all kinds of Jlands described in nmeti cul ous
details, and other non-raiyati |ands vest absolutely in the
State Government. This Court, while dealing with the
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constitutionality of the Act, was not concerned with raiyati
| ands. Its observations had reference only to such
bui | di ngs as stood upon the proprietor’s private |ands |ike
peel, seer, Zirat, etc., whicl, were in his possession as
proprietor or as tenure-bolder. It is thus clear that the
very basis of the judgnent of the High Court 1is entirely
I acki ng. That the Hi gh Court was not unaware of this
di stinction becones clear fromthe followi ng passage in its
j udgrent :
"Doubt| ess, Ryoti l|ands are excluded from the
scope of this clause. But buildings and
structures standing on Ryoti lands and in the
possessi on of the proprietor are not expressly

saved. "
The first sentence quoted above is correct, but not the
second. "l here is no  question of expressly savi ng

structures on ratyati lands, when it is absolutely clear
that raiyati |ands are not the subject-matter of |egislation
by the Act. The sane renarks apply to the reference in
section. 26 (b) (iii). Section 26 begins with the words
,for the purpose of this chapter", nanely, Chapter V, headed
"Assessnent of Conpensation". Reading s. 26 as a whole it
is absolutely clear that for the purpose of assessnent of
the conpensation payable to the outgoing proprietor or
tenure-hol der, of theestate to be acquired, gross assets
have to be determ ned, by aggregating the rents payable by
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tenure-hol ders or under-tenure-hol ders and raiyats. It is,
thus, clear that ‘the rent payable by the appellants as
raiyats in respect of the disputed |ands would formpart of
the assets which have to be included in the gross assets in
determ ning conpensation. But that does not nean that the
interests of raiyats al so have becone vested in the State as

a result of the notification under. 3, read with s. 5.
For the reasons aforesaid, it nust be held that the
appellant’s raiyati interests inthe lands and in the

bui | di ngs standi ng on those | ands ‘have not been affected by
the abolition of his interest as proprietors, and'that the
State authorities had-illegally taken possession of 'those.
The appeal is accordingly allowed with costs here and bel ow.
Appeal al | owed.




