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ACT:

Part ner shi p- - Decree agai nst firm-Execution against partner
not summoned in suit--Liability of ~such partner--Wether
part ner can raise issues between hinself and ot her
partners--Code of Civil Procedure, 1908 (Act 5 of 1908), O
21. r. 50(2).

HEADNOTE

A contract entered into between the respondent conpany and a
firmconsisting of two partners, T and G was signed by T. A
dispute relating to the contract wag referred to arbitration
i n pursuance of the terns of the contract providing for such
arbitration, and an award was given in favour of the
conpany. The award was made into a rule of the court and a
decree was passed against the firm 1n execution of the
decree the conpany sought to proceed against the persona

property of G and nmde an application for the | eave of the
Court under 0. 21, r. 50(2), of the Code of Civil Procedure.
G pl eaded that the award and the decree passed thereon were
not binding on himon the grounds, that the —other ~ partner
who had signed the contract had no authority to enter into
the agreement Containing the arbitration clause or to refer
the dispute to arbitration and that he had not been served
in the proceedings relating to the arbitration

Held, that Gwas |liable for the decree passed against the
firm A decree passed against a firm may be executed
agai nst a partner who was not sunmoned in the suit, but O.
21, r. 50 (2), of the Code of Civil Procedure gives him an

opportunity of showi ng cause if he disputes his liability.
In such a case he can prove that he was not a partner or
that he was not a partner at the time the cause of action
accrued. He can al so question the decree on the ground of
collusion, fraud or the |like, but he cannot have the suit
tried over again or arise issues between hinself and his
ot her partners.

Jagat Chandra Battacharjee v. Qunny Hajet Ahned, 926)
I.L.R 53 Cal. 214, In re Ml abar Forests & Rubber Co. A.I.
1932 Bom 334, Rana Harki shandas v.Rana Gulabdas, |I. L. R
[1956] Bom 193, C. M Shahani v. Havero Trading Co.
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(1944)51 C. W N. 488, Mharane Mandal sa Kumari Dev

191

V. M Rammarain Private Ltd., |I.L.R [1959] Bom 1468 and
Kuppuswami v. Polite Pictures, |I.L.R [1955] Mad. 1106,
appr oved.

Bhagvan v. Hiraji,A l.R 1932 Bom 516 Ceoverji Varjang V.
Cooverbai Nagsey, A |I.R 1940 Bom 330 and In re Tolaram
Nathmul | I.L.R [1939] 2 Cal. 312, disapproved.

Munster v. Cox, (1885) 10 App Gas-680 Davis v. Hyman & Co
[1903] I:K. B. 854 and Wir & Co. v. M Vicar & Co., [1925] 2
K. B. 117, relied. on.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 19 of 60.

Appeal from thejudgment and decree dated Septenber 25,
1957, of the Al lahabad H gh Court, in G vil Revision No. 815
of 1955.

M C. Setlvad, Attorney-Gewral for India and B. P
Maheshwari, for the appellants.

S. M Sikri, Advocate-General for the State of Punjab and
K. P. Gupta, for respondent No. 1.

1962. April 17. The Judgnment of the Court was delivered by
Hl DAYATULLAH, J.-This i's an appeal on a certificate granted
by the H gh Court of Allahabad against ‘an order dated
Sept enber 25, 1957, dismssing a revision petition filed by
the present appell ant.

The facts of the case, are very sinmple. Messrs.. J. K Jute
MIlls Co. Ltd. (the answering respondents), entered into a
contract with a firm Messrs.. Birdhi Chand Sunmer Mal, for
the supply of certain articles. The 'contract was ' entered
into by one Seth Ti kam Chand, a partner in-the firm ' One of
the terns of the contract was that in a case of a | dispute
between the parties, it would be referred to the Merchants

Chanber of Commerce, Kanpur, for arbitration. It  appears
that a dispute arose, which was referred to the Chanber of
Conmrer ce,

192

and an award in favour of the MIls was given on January
8,1947. Two years later, the award was made into-a rule of
the Court, and a decree followed in favour of the MIIs.
The firm of Birdhi Chand Sunmer Mal consisted of two
partners; the other partner was one M. Pandiya, the
predecessor-in-interest of Seth Ganbir Ml Pandiya, the
appel | ant . In execution of the decree passed against the
firm the MIls wshed to proceed against the persona
property of M. Pandiya, and filed an application for. the
| eave of the Court under 0.21, r. 50(2), of the Code of
Cvil Procedure. In answer to the notice which was issued,
the appellant, Seth Ganmbir Mal Pandiya, appeared and raised
obj ections. He contended that he had not been served in the
proceedings relating to the arbitration; nor of the ' making
and the filing of the award in Court. He also contended
that Seth Tikam Chand, who had signed the contract con-
taining the arbitration clause with the MIlls, had no
authority to enter into an agreenent containing such a
clause or to refer the dispute to arbitration on behalf of
the other partners. He, therefore, mintained that the
award was not bi nding on him

The connections of the appellant were not accepted by the
First GCvil Judge, Kanpur, who allowed the application of
the MIls and granted themleave under the rule. The
appel lant then filed an application for revision in the H gh
Court of Allahabad, which was heard by C. B. Agarwala and
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Beg, JJ., Agarwala, J., held that although the decree passed
against the firm was to be deened to have been passed
against all the individual partners thereof, it was binding
proprio vigore only against the partnership property and
personal ly against those persons, who are nentioned in
cls.(b) and (e) of r. 50(1), 0. 21, and that the decree was
not bi ndi ng agai nst the appellant, who had
193

not been served in the suit and woul d be binding only when a
sumons  was served upon himto appear under sub-r. (2) and

his liability was deternmined. The reason given by the
| earned Judge was that a person who was not served in the
suit could question his personal liability under the decree,

even though he admtted hinself to be a partner, upon any
ground which was open to himif he had been served in the
suit, and that such a person could raise the objection that
as the decree was the result of an, reward which was based
upon an agreenent of reference to arbitration to which he
was not ~‘a party, he was not personally |iable under the
decree, 'Beg, J., on the other hand, held that inasmuch as
the appellant admtted that he was a partner in the firm of
Bi rdhi Chand Sumer Mal, he was not entitled to raise any
objection either to the contract or the reference to arbi-
tration or the award. The |earned Judge having disagreed
about the interpretation to be placed on sub-r. (2) of r
50, the case was laid before Mukherji, J. He agreed with the
conclusion of Beg, J., and in accordance with his opinion
the application for revision was dismissed. The Divisiona
Bench, however, certified the case as fit for appeal to this
Court, and the present appeal has been fil ed:
Order 21, r. 50, of the Code of Civil Proce-
dure reads as follows; -
"50. (1) Where a decree has been passed
against a firm execution may be granted-
(a) agai nst any property of the partnership:
(b) agai nst any person who has appeared in
his own nanme under rule 6 or rule 7 of Oder
XXX or who has adnitted on the Pl eadings that
he is or who has been adjudged to 'be, a
part ner;
194
(c) agai nst any per son—who has been
individually served as a partner wth a
summons and has failed to appear
Provided that nothing in this sub-rul e “shal
be deemed to limt or otherwise affect the
provisions of section 247 of the I ndi an
Contract Act, 1872.
(2) Where the decree-holder clains to be
entitled to cause the decree to be ~executed
agai nst any person other than such a  person
as is referred to in sub-rule (1), clause (b)
and (c) as being a partner in the firm he nmay
apply to the Court which passed the decree for
| eave, and where the liability is not dis-
puted, such Court may grant such |eave, or
where such liability is disputed, nmay order
that the liability of such person be tried and
determ ned in any manner in which any issue in
a suit may be tried and determ ned.
(3) VWere the liability of any person has
been tried and determ ned under subrule (2),
the order nade thereon shall have the sane
force and be subject to the same conditions as
to appeal or otherwise as if it were a decree.
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(4) gave as against any property of the
partnership, a decree against a firmshall not
realise, render liable or otherw se affect any
partner therein unless he has been served with
a sunmons to appear and answer."
This rule deals wth the execution of decrees obtained
against, firns. It enable the decree to be executed agai nst
the partnership assets. It also enables that the decree my
be executed agai nst any one who appeared in the suit, and
adnmtted that he was a partner or who was |lawfully adjudged
inthe suit to be one. It also enables
195
that the decree nmay be executed agai nst any person lawfully
summoned in the suit as a partner but who did not choose to
appear individually to defend the action. Lastly, it
provides that if it is desired to execute the decree against
a person as being a partner of the firmwho does not bel ong
to the categories already nentioned, then the | eave of the
Court 'nust be obtained and the Court before granting such
| eave shoul'd summon that person whose liability, unless he
admits it, should be triedas an'issue. So far, the matter
is quite sinple. The difficulty appears only when one
begins to give a meaning to the expression "the liability of
such person" and this raises the question: what kind of
defences are open/to such a person ? The learned Attorney-
CGeneral has argued that the expression adnmts of a narrow
construction, a w de construction and a construction which
is in between the two. The narrow construction, according
to him is that the only. issue to be tried is whether that
person was a partner or held hinself out to be one. The
wi de construction, accordingto him is that the issue my
take in all defences open to the partnership not raised in
the suit and also all defences personal to that person to
avoid his individual liability. ~Under the middle  view,
according to him the Court is to try an issue relating to
the personal liability of that person. On the other hand,
the | earned Advocate- General of the Punjab, who appeared for
t he respondent Conpany, contends that if the person
sunmoned, adnitts that he is a partner, there “is nothing
further to try, and execution can issue against him indivi-
dually wi thout trying any other issue he may wish-to raise.
This contention as raised by the |earned Advocate-CGenera
prevailed in the Al ahabad H gh Court, while the contention
of the | earned Attorney Ceneral was accepted by Agarwal a, J.
Order 21, r. 50 (2), of the Code deals wth executions, but
really is a part of the provisions
196
relating to suits against firms. Those provisions. are
contained in O 30 of the Code, and nust be vi ewed al ongsi de
to get the true neaning of the words. Oder 30 and the
provisions of r. 50 of O 21 were taken fromQO XL VII, a
of the Rules of the Suprene Court in England. Though | there
are slight variations in | anguage, the provisions . of our
Code are in pari material with the provisions of the Rules
of the Suprene Court, as anended in 1891. Under common
law,. an action against firns was not known. Al actions
had to be brought against the partners individually. After
the Judicature Acts, rules were framed in 1883, which
enabl ed actions to be brought against firns in the names of
the firms.
The rules provided forns for appearances by persons who
entered appearances in answer to summons |lawfully issued,;
but the later rules which are nore exhaustive, though they
do not dispense with the forns of appearance, prescribe how
the presence of the firmand of individual partners is to be
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secured and how defences are to be raised. It is not
necessary to reproduce the English rules. They are to be
found in the Annual Practice, Vol. 1, P. 1151 (1962). The

rules of 1891 are al nost reproduced as S 30. 30 and 0. 21
r. 50, of the Code of Civil Procedure. Oder 30 deals wth
procedure in suits against firns in the firmnanme, and O.
21, r. 50 with the execution of decrees obtained against
firns. These provisions are in thenmselves a Code. To
understand the nmeaning of r. 50 (0. 21), one nust first
consi der the provisions of 0. 30, which contains ten rules.
The first rule enables a plaintiff to sue in the nane of the
firm two or nore persons liable as partners, or of which
they were partners when the cause of action accrued; and the
plaintiff nay also apply to the Court for a statenent of the
nanes and addresses of the persons who were, at the tinme of
the accrual of the cause of

197

action,  partners in-such firm - The rule also pernmt the
signing of the witten statenment and the verification by one
partner only. The second rule enables the defendant to ask
for the disclosure of the nanes of partners, where a firm
sues as a plaintiff. ~The third rule then provides for
service of sumons upon the firmand the partners. Such
sumons may be served, as the Court may direct: -

(a) wupon all or any of the partners; or

(b) upon any person having control or nanagenent of the
busi ness, at the principal place of business of the firm
wi thin | ndia.

A service wupon the firmis deened to be good service,
whether all or any of the partners are within or wthout
India. But if the firmis dissolved to the know edge of the
plaintiff, the sumobns nust be served on every person within
India whom it is sought to nake liable. ~The fourth rule
provides for right of suit on death of partner. W are not
concerned with that eventuality. The fifth rule' then
provides that where the summons is issued to a firmunder r
3, every person served shall be inforned by notice whether
he is served as a partner or as a person having the contro
and rmanagenent of the business or both; but in the absence
of notice the person is deened to be served as a _partner
Rule 6 | ays down that persons served as partners in the name
of the firmshall appear individually in their own nanes,
but all subsequent proceedings shall, neverthel ess, continue
in the name of the firm Rule 7 then says that if a notice
is served upon a person having the control .or managenent of
the partnership business, he need not appear unless he is a
part ner. Rule 8 enables a person served as .a partner to
appear under protest denying that he is a partner, but the
appearance does n ot preclude the plaintiff fromserving a

Sumons

198

on the firm and obtain an ex party decree, iif no | other
partner appears. The remaining rules do not concern.us in
this case.

From the above analysis, it is clear that a plaintiff need
sue only the firm but if be wants to bind the partners
individually he nust serve them personally, for which
purpose he can get a discovery of the nanes of partners of
the firm Persons served individually may appear and file
witten statements, but the proceedings go on against the
firm only. They may, however, appear and plead that they
are not partners or were not partners when the cause of
action arose. But even if no other partner appears, there
may be a decree against the firmif the firmhas been served
with the sumons The gist of 0. 30 thus is that the action
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proceeds against the firm and the defence to the action by
persons admitting that they are partners is on be half of
the firm Persons sued as partners may, however, appear and
seek to establish that they are not partners or were not
partners when the cause of action arose; but if they raise
this special plea, they cannot defend the firm This was
| aid down in connection with the anal ogous provisions of the
English rule in Wir & Co. v. M Vicar & Co.(1l). Partners
appearing and admitting their positions as partners can only
defend the firm because the suit continues in the firnms
nane. The law is thus not concerned with a fight between
the partners inter se, and an action between the partners is
not to be tried within the action between the firmand the
plaintiff. of course, the partners who admt that they are
partners need Dot raise a common defence. They mmy raise

i nconsi stent defences., but . all such defences nust be
directed to defend the firmand the plaintiff nust surnount
all such defences. See Ellis v. Wadeson (2). The purport

of the rules as well as the two English oases

(1) (1925) 2 K. B 127.

(2) (1889) 1 QB. D. 714.

199

whi ch have correctly anal ysed, the rules on the subject (the
English and the Indian rules being alike) is that the
partnership is sued “as a partnership, and though the
partners nmay put in separate defences, those defences nust
be on behalf of the firm |If some of the partners do not
appear, those that '  do, must defendthe firm.  but if no
proper defence is raised by them the plaintiff. cannot be
deprived of a judgnent. The -judgnent and decree thus
obtained are executable against the partnership assets.
This brings in the provisions of 0. 21, r. 50, of t he
Code.

That rule enables a decree obtained against a partnership
firmto be executed against the property of the partnership

t, it enables the decree to be executed individually against
a person who appeared in his own nane under r. 6 or r. 7 of
0. 30 or who adnmitted on the record or was adjudged to be a

partner. Next, the decree can be executed against any
person who is served individually as a partner but has
failed to appear. Next, it permits the decree to be

executed with the leave of the Court —against persons
bel onging to the category of the persons above nentioned,
provided that. they are summoned and either adnmit their
liability or after an issue is tried, their liability is
det er mi ned.
A large nunber of cases decided in India and. England have
| ai d down the kind of issue which may be tried under 0. 21
r. 50 (2), of the Code and the cognate provisions of the
English rules. Since the English cases are first in /point
of time, we shall begin with them It nust be renmenbered in
this connection that the English rules prescribe forms for
recordi ng appearance by persons sunmoned in actions against
firnms. These are to be found in the Annual Practice, Vol. 1
(1962), at p. 1 160 and are six in nunber:
(1) A B. apartner inthe firmof Brown & Co.
200
(2) A.B. a partner in the firm of Brown,
Evans & Co. sued as Brown & Co.
(3) A.B. a partner in the firmof Brown &
Co. at the tine the alleged cause of action
ar ose.
(4) A.B. served as a partner but who denies
that he was a partner in the abovenaned firm
at any tinme.
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(5) A.B. served as a partner in the firm but
who denies that he was a partner at the tine
of the accruing of the alleged cause of
action.
(6) A person appears subsequently and desires
to appear as a partner.
These forns are appropriate to an action, but they are also
used for persons sumoned under O XMVII. a, r. 8,
corresponding to our 0. 21, r. 50(2).
In Jackson v. Litchfield (1), which was decided prior to the
rules of 1891 the wit was issued against a firmin the firm
nane. It was held that the judgment must be entered agai nst
the firm but it could not be entered separately against an
i ndi vidual menber of the firmwho nade default in appearing
in the action. The decision thus was that if the action was
against the firm the judgment should be against the firm
In Munster v. Cox (2), the wit was against R & Co. The ap-
pearance was "R trading as Rand Co." Judgnent was by
consent . Later, the judgment was sought to be executed
agai nst . one Cox who was not summoned, and for this purpose,
application was nmade for striking out the words "R sued as"
from the appearance recorded. This was disallowed. On
appeal , Selborne, L. C., dealing with the fornmer
(1) (1882) 8 Q B.D. 474.
(2) (1885) 10 App. Cas. 680.
201
O XLIl, r. 8 (corresponding to 0. 21, r. 50(2), observed as
follows :
"I'f execution was sought against. any other
person as being a nenber of the firm then the
Court was to exercise its discretion as to
whether it would allow execution to.issue or
not, and wupon what terns, -and, as justice
seemed to require, mghtlet in the party
sought to be trying the action over again, but
by giving him as against the application to
make him answerable, the benefit ~of any
def ence which he mght have had if he had been
nade a party on the record or had had notice
the proceeding, so as to relieve himfrom the
risk of suffering by the collusion or the
i mpr oper defence of his co-partner.”
This woul d show that the defences which the person sunmmoned
to answer an execution application can raise are -the
defences open to himif he had been summoned in the “suit.
If he denies that he is or was a partner when the cause of
"action arose, the issue to be tried would be only that. If
he admits that he is or was a partner at the material  time
he can defend on the ground that the decree was the result
of collusion, fraud or the I|ike.
In Ellis V. Wadeson (1), an action was brought against a
firm in ’'the firmname. There were two partners, ‘one of

whom died after the wit and appearance. The surviving
partner put in a defence not on behalf of the firm but a
personal defence to the action, but this was disallowed. It

was pointed out that if a partner is not served and is
ignorant of the action, execution cannot be |evied against
hi munl ess he is given an opportunity and the plaintiff nust
establish his liability as a partner of the firm but the
plaintiff

(1) (1989) 1 QB.D. 714.

202
is not required to neet a defence of a personal character.
Again, in Davis v. Hyman & Co. (1), in an action against a

firm only one person entered appearance, and judgment was
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entered against the firm \Wen the plaintiff applied for a

sunmons agai nst anot her person under 0. XLVII. a, r. 8 [O.

21, r. 50(2)], the issue to be franed by the master was :
"Whether the said SO M H was or has held
hinself out as a partner in the defendant

firm™"
Phillinmre, J., nodified the issue to read:
"Whether S M H was at the date the bill of

exchange sued on was given or at the date when
the goods were supplied, a nenber of the
def endant firm of Hyman & CO. "
The Court of Appeal vacated the order of
Phillinore, J. Stirling, L.J. observed: -
"Here we have a person who is alleged to be
liable "as a menber of the defendant firm and
the only question which requires solution is
whet her his liability arises fromhis being a
menber of the firmor fromhis having held
hi nself out as a partner ... ........
It is suggested that, if this formof order is
adopted, the defendant in the issue might be
deprived of sone defence that he mght have
had if he had been served with the wit and
had an opportunity of appearing in the action
As to this | would say that under the rule the
guestion to be determned is the general one
of the liability, as a nenber of the firm of
the person sought to be charged, and it seens
to me that an issue could, in a proper case,
be so framed as to-incl ude any
(1) [1903] 1 K B. 854.
203
proper defence. No such defence is suggested
in the present case.”
In Weir & Co. M Vicar & Co. (1), the action was against a
firm A person who was served as a partner entered
appear ance under protest denying that he was a partner. It
was held that he could not at the sanme time raise the
defence of the firm nor could he insist that the issue
regarding his being a partner be tried first. Scrutton,
L.J., referred to the provisions of O XLVIIl. a, r. 8 [O
21, r. 50,2)], to conpare the position inthe trial of the
suit and that in execution, and nade the foll owi ng remarks -

" ... Oder XLVIIl. a, r. 8 provides that an
issue my be directed to try the question
whet her the alleged partner or not. But it

seens clear that in that issue he cannot raise
the question of the liability of the firm for
if he could you mght have two separate
judgrments on the sane cause of action, the one
al ready obtained for a specified amount in the
action against the firm and the other, for
possibly a reduced anmpbunt or for nothing at
all, on the trial of the issue under r. 8. The
only question that can be raised on the tria
of that issue is whether the person against
whom execution is sought was a partner at the
material time or not."

It was al so observed in that case
"Order XLVIII. a, r. 8, assunes that judgnent
has al ready been obtai ned against the firm by
proper service, and then proceeds to point out
who are the persons against whomit is to be
enforced. "

The English cases thus establish that even in an action the
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def ences may be of two kinds-(1) a
(1) [1925] 2 K. B. 127.
204
personal defence that a person sumobned as a partner is not
a partner and was not a partner at the tine the cause of
action accrued (2) defence of the firmon the ground of
collusion, fraud or the like but not a personal defence. A
person who raise the first defence is precluded fromrai sing
the second, and a person who adnits that he is a partner can
only defend the firmbut Dot hinself. These two rules apply
to persons summoned as partners. Persons Dot summoned as
partners need not appear. But their liability by that
reason alone is neither enlarged nor discharged. Indeed, in
our Code also, 0. 21, r. 50(4), lays down:
"Save as agai nst any property of t he
partnershi p, a decree against a firmshall not
real ase, render liable or otherw se affect any
partner -therei n unless he has been served with
a sunmmons to appear and answer."
Where the personis sought to be nade liable in execution
t he defences he can raise, ‘according to the English rulings
above exani ned, are: (i) he can establish that he is not a
partner or that he was not a partner when the cause of
action arose, and ,the plaintiff can prove that he held
hinself out as such ; (ii) he can relieve hinmself against
collusion and fraud of his partner. He cannot, however,
raise a defence to have the action tried over again and he
cannot raise a defence personal to hinself as  against his
partner or partners.
We shall now consider the decisions of the High Courts in

India. It will be found that, with the exception of one or
two rulings, the sane views have been expressed in India
al so. In Jagat Chandra Bhattacharjee v. GQunny Hajee Ahned

(1). a summons was served upon. the firmbut not upon one K
A decree was obtai ned agai nst the firmand the decree-hol der
applied to execute it

(1) (21926) 1. L.R 53 cal. 214.

205

agai nst the |egal representatives of K by attaching property
formng the estate of K It was adnitted that K was a
partner. It was held that the assets of

A were liable. Sanderson, C. J., held thatif in an inquiry
under 0. 2 1, r. 50(2), it were decided that a ~person
summoned as a partner was, in fact, a partner, his liability
is established. ’'The intention of the rule is to give an
opportunity to such a person to dispute his liability.
Buckl und, J., held that if after appearance the liability is
admtted the Court may grant |eave fourthwith, and that it
is not open to the person summoned to chal |l enge the decr ee.
In In re Mal abar Forests & Rubber Co. (1), Mrza, J., held
that where a decree has once been passed against a firm an
i ndi vidual partner who was not summoned personally, may be
summoned in the execution proceedi ngs, and can contend  that
he was not a partner but cannot be allowed to chall enge the
authority of the other partner or partners to enter the
transaction in dispute. |In Bhagwan v. Hiraji(2), Patkar and
Murphy, JJ., took a different view. |In that case, a plea
that the partners were not authorised to refer a dispute to
arbitration was allowed to be raised. Reliance was placed
upon the fourth sub-rule of 0. 21, r. 50. In Coverji
Varjang v. Cooverbai Nagsey (3 ),the judgnment- of Wadia, J.,
from which an appeal was taken to the Divisional Bench is
printed. In that judgnment, Wadia, J., held that under O.
21, r. 50(2), the person sumoned to show cause may not only
prove that he was not a partner but take other defences
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appropriate to his own liability. The | earned Judge
apparently differed fromMrza, J., and preferred the view
in Bhagwan v. Hiraji(2), and pointed out that the view was
accepted in Tol aram Nat hrul I v. Mahomed Valli Patel (4) and
Chhatoo Lal M sser & Co. v. Naraindas Baijnath Prasad (5). ,
In the last mentioned case, two defences

(1) AI.R 1932 Bom334. (2) A l.R 1932 Bom 516.

(3) AI.R 1440 Bom330 (4) (l.L.R [1939] 2 Cal. 312.

(5) (1928) I.L.R 56 Cal. 704.
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were raised- (1) that the person summoned was not a partner
and (2) that the decree could not be personally executed
agai nst himas he was a ward under the U P. Court of Wards
Act. The second plea was one of a special protection under
l aw, and the case is thus distinguishable.

The. Bonbay view has, however, changed in recent years. In
Rana Har ki shandas v. Rana Qul ab das (1), Gajendragadkar and
Gokhal e; ~JJ., dissented from Bhagwan v. Hiraji(2) and laid
down that 'in an enquiry contenplated under 0. 21, r. 50(2),
the only question that can be gone into is whether the
person summobned as a partner to showcause was a partner at
the material time or not. The |earned Judges observed that
unl ess the plea on thi's point by the person sumoned to show
cause succeeded, |eave could not be withheld. According to
the | earned Judges, 'liability" in sub-r. (2) of r.50 neans
liability as a partner. They relied upon the decision of
the Calcutta High Court in C. M Shahani v. Havero Trading
Co. (3), in which Dbas, J. (as he then was), and on appeal
McNair and Gentle, JJ., had taken the sanme view and had
di ssent ed from the earlier Calcutta  view Rana
Hari ki shandas’s case(1) was followed by another - Division
Bench of the Bonbay Hi gh Court in Maharanee Mandal sa. Kunari
Devi v. M Ramarain Private Ltd. ( 4) A-simlar ‘view was
earlier expressed by the Madras Hi gh Court in Kuppuswam V.
Polite Pictures(5).

In our judgnment, the view expressed in these later cases is
the correct one. As we have pointed out, 0. 30 of the code
permts suits to be brought against firns. The sumons nay
be issued against the firmor against persons who are
alleged to be partners individually. The suit, however,
proceeds only against the firm Any person who i s sunmpned
(1) I.L.R [1956] Bom 193.

(2) A I.R 1932 Bom 516. 8.

(3) (1944),51 C. WN. 488

(4) 1. L. R[ 1959] Bom 146.
(5)1.L. R [1955] Mad..1106
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can appear, and prove that he is not a partner. and never
was; but if he raises that defence, he cannot defend the
firm Persons who adnit that they are partners nmay defend
the firm take as many pleas as they |ike but not enter upon
i ssues between thensel ves. When the decree is passed, it is
against the firm Such a decree is capable of  being
executed against the property of the partnership and also
against two classes of persons individually. They are (1)
persons who appeared in answered to sunmons served on them
as partners and either admtted that they were partners or
were found to be so, and (2) persons who were sunmponed as
partners but staved away. The decree can al so be executed
agai nst persons who were not summned in the suit as
partners, but r. 50(2) of 0. 21 gives theman opportunity of
showi ng cause and the plaintiff nust prove their liability.
This enquiry does not entitle the person sumoned to reopen
the decree. He can only prove that be was not a partner

and in a proper case, that the decree is the result of
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collusion, fraud or the like. But, he cannot claimto have
other natters tried, so to speak, between hinmself and his
ot her partners. Once he admits that he is a partner and has
no speci al defence of collussion, fraud, etc. the Court nust
give |l eave forthwth.

In our opinion, of the three constructions suggested by the
| earned Attorney-General, the w dest neaning cannot be
attributed to the word "liability". The proper neaning thus
is that primarily the question to try would be whether the
per son agai nst whomthe decree is sought to be executed
was a partner of the firm when the cause of action accrued,
but he may question the decree on the ground of collusion

fraud or the like but so as Dot to have the suit tried over
again or to raise issues between hinself and his other
partners. It is to be renenbered that the leave that is

208

sought is in respect of execution against the persona

property of such partner and the |leave that is granted or
refused affect only such property and not the property of
the firm' _Odinarily, when the person sumopned admits that
be is a partner, |eave would be granted, unless he alleges
collusion, fraud or the like. No such question has been
raised in this case; and the decision given by the High
Court cannot be di sturbed.

The appeal fails, and i's dismssed with costs.

Appeal dism ssed




