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ACT:

Pl eadi ng--Strict adherence necessary--Amendnment rmnust be
formally nmade--Petitioner pleading transfer by State
CGovernment - - Counsel. ‘for respondent conceding  transfer by
Central CGovernnent--Duty of Court.

HEADNOTE

Acting wunder s. 38 (1) (f) of the C. P. Minicipalities Act
1922, the Provincial CGovernnent, with the sanction of the
CGovernment of India, transferred certain Nazul Lands to the
Muni ci pal Committee to be used for the purposes of a garden
The 1922 Act was repeal ed by the City of Jabal pur Corporat-
ion Act, 1948, which replaced the Minicipal Comrittee by the
Jabal pur Corporation. Under s. 81 of the Corporation Act
the State Governnent issued a notification notifying that a
portion of this land needed for nmeking a road stood
di vested fromthe Corporation. The Corporation fileda wit
petition before the Hi gh Court challenging the notification
On a concession made by the counsel for the State that the
transfer of the | and had been made by the Central Governnent
the High Court held that the notification could not be
sustai ned under s. 81 which was applicable only to transfers
made by the State Government But the High Court sustained
the notification wunder s. 38 of the repealed 1922 Act,
rel ying upon the saving in s. 3 (1) of the Corporation Act.
Hel d, that the transfer of the land in fact had been nmade by
the State (Provincial) Government and the notification was
fully justified by the provisions of s. 81 of the
Corporation Act. There was no basis on which the H gh Court
coul d have based its assunption that the transfer was by the
Central CGovernnent. The allegations in the wit petition
proceeded on the basis that the transfer was by the State

CGover nrrent . On the pleadings the appellant ought not to
have been permtted to put forward a case that the State
Government was not the transferor of the property. To
confine a party to his pleadings particularly in respect of
facts, is dictated not nerely by the need for orderliness
but for avoiding surprise to the other party. Save in

exceptional cases, parties should be held strictly to their
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pl eadings, and if there is need to amend them the Court
shoul d insist on formal amendnents being affected.

136

in the present case, on the terns of the order transferring
the land it was clear that the transfer was nade by the
Provi nci al Governnent .

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 212 of 1962.

Appeal by special |eave fromthe judgment and order dated

February 3, 1961, of the Madhya Pradesh Hi gh Court in M P

No. 139 of 1960.

N. C. Chatterjee and D. N Mikherjee, for appellants.

B. Sen and 1. N. Shroff, for respondent No. 1.

B. P. Maheshwari, for respondent No. 2.

1962. April 16. The Judgnent of the Court was delivered by

AYYANGAR, ~ J.-By a communi cation dated April 5, 1930, from

the Secretary to the Governnent of the Central Provinces

addressed  to the Conm ssioner Jabalpur Division, certain

Nazul |and was nade available to the Minicipal Conmittee of

Jabalpur. In this letter the Secretary Stated
"I amdirected by the Governor in Council with
the /previous sanction of the Governnent of
India to communicate the follow ng orders of
the Government of the Central Provinces :-
Under Secti on 38(1)(f) of the Centra
Provi nces Municipalities Act, 1922, Governnent
is pleased to transfer to the Muni ci pa
Conmittee,  Jubbiilpore, free of ~premium and

ground rent nazul | and
measuring............... of ~the  Jabbul pore
t own. The |l and shall vest in the Minicipa

Conmittee subject to the following conditions

kl) The land shall be used only /for the
pur pose of a garden and no part of it
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shall be used for any other purpose w thout
the previous sanction of the Local Government.
(2) If condition 1 is broken the |and shal
be liable to be divested under section 38(2)

and resuned by Governnent .and no conpensation
what soever shall be payable to the Minicipa
Commi ttee upon such resunption.

(3) If the land. is resuned by ~Government
for any CGovernment purpose the provisions of
Section 38(3) will apply."

Sub-sections (2)& (3) of s. 38 referred to
ran:

"38.(2) The State CGover nirent may, by
notification, direct that any property which
has vested in the conmttee shall cease to be
so vested, and thereupon the property speci-
fied in the notification shall cease to be so
vested and the State Governnent nay pass such
orders as it thinks fit regarding the disposa
and managenent of such property.

(3) VWher e any i movabl e property i s
transferred, otherw se than by sales, by the
State Governnment to a conmittee, for public
purpose, it shall be deenmed to be a condition
of such transfer, unless specially provided to
the contrary, that, should the property be at
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any tine resuned by the Governnent, the
conpensation payable therefor shall notwth-

standing any thing to the contrary in the Land
Acqui sition Act, 1894 (1 of 1894), in no case
exceed the anount, if any, paid to the Govern-
ment for the transfer, together with the cost
or the present val ue, whichever shall be |ess,
of any buildings created or other wor ks
executed on the land by the comrttee."
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The land thus obtained was being used by the Minicipa

Conmittee in accordance with the condition of the transfer

as a public garden.

The Central Provinces & Berar Miunicipalities Act, 1922 was

repealed by the City of Jabal pur Corporation Act, 1948 (M

P. 11l of 1950). Under this |ater enactnment the Minicipa
Conmittee was substituted by the Jabal pur Corporation, the
appel | ant bef ore us and all properties-novabl e and

i movabl e-which were previously vested in the Minicipa
Conmittee were transferred to and vested in the Corporation
(vide s. 71 of the Jabal pur Corporation Act), and by reason
of the wvesting, the appellant was in enjoynent of the
transferred property.

A hostel or boarding house of a public institution-the
Hi tkarni Mahavi dyal aya had been located in a building
constructed to the north of the Public Garden naintai ned by
the Corporation. A public road ranto the  south of the
Public Garden and as there was not a proper and convenient
access from the Boarding-house to the public road, the
authorities of the Mhavidyal aya approached the State
Government to obtain for thema narrow strip of land about
20 ft. wide at the eastern extrenity of the ~Public Garden
for the purpose of laying a public road which woul d provide
this access. The CGovernnent considered this request
reasonabl e and forwarded this request of the Mhavidyal aya,
with a covering letter of their own-dated April 28, 1959, to
the Corporation for being conplied wth.- The request
however was not acceded to and thereafter on February 11
1960, the Government of Madhya Pradesh issued a notification
under s. 81 of the Jabal pur Corporation Act notifying that
the strip of |and needed for naking a road nmeasuring 3, 940

sq. ft. "stood divested" fromthe Corporation., .Section 81
runs in these terns
139

"81. The Provincial CGovernnent may resunme any
i movabl e property, transferred to the
Cor por ati on by itself or by any | oca
authority, where such property is required for
a public purpose, wthout paynent of/ any
conpensati on other than the anmount paid by the
Corporation for such transfer and the market
value at the date of resunption of any
buil dings or works subsequently reacted or
executed thereon by the Corporation with the
intention that such buildings or works shoul d
be per manent
Provided that compensation need not be paid
for buildings or works constructed or erected
in contravention of the terns of t he
transfer.™
(The expression 'Provincial Governnent’ was
anended so as to read 'State Governnment’' by
the Adaptation of Laws Order).

Conpl aining that this notification was illegal and beyond

the jurisdiction of the State Government the Jabal pur
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Corporation noved the H gh Court of Madhya Pradesh for
relief wunder Art-. 826 of the Constitution praying for the
issue of the wit of mandamus quashing the notification of
the governnent as without jurisdiction and forbidding the
enforcenent of that order. This was opposed both by the
State of Madhya Pradesh as well as the Hitkarini Sabha and
the | earned Judges dism ssed this petition. An application
for a certificate of fitness for appeal to this Court filed
by the Corporation was also dismssed and therefore the

present appeal has been filed by special |eave obtained
under Art. 136 of the Constitution
The submission of M. Chatterji-learned Counsel for the

appel | ant - was naturally directed to showing that the
reasoning adopted by the learned judges of the H gh Court
was erroneous. The
140
reasoning was briefly “as follows: The |Iearned Judges
assunmed, “accepting a subm ssion nade on behalf of the
appel | ant-Corporation during the arguments on the wit
petition, that the authority which effected the transfer of
the property to the Mnicipal Conmttee of Jabal pur by the
order which we have set out as the opening of this judgnent
was not the CGovernnment of Central Provinces & Berar but the
Central Government. Starting from this prem se, t hey
concl uded that the /notification could not be sustained under
the terns of s. 81. / Section 81, it will be seen, enpowers
t he State CGovernment to resune i movabl e property
transferred to the Corporation by itself when such property
is required for a public purpose: If the property in
guesti on had been transferred by the Central Governnment, the
argunent ran that s. 81 was-inapplicable: It should be
added that both in the basic assunption that it  was the
Central and not the Local Governnent the predecessor of the
State Covernment that had effected the transfer, as well as
in the further consequence that the exercise of the power
under s. 81 of the Corporation Actt was ineffective, the
| earned Judges were aided by concessions accepting the
correctness of this position which appear to have been nmade
by the Deputy Advocate Ceneral who represented the State
before them, W shall have occasion to refer to this aspect
| ater. Meanwhile to proceed with the reasoning of the
| earned Judges, s. 81 being assuned not to be available to
sustain the inpugned notification, the | earned Counsel for
the State appears to have relied on the provisions of s. 38
of the Act of 1922 as enabling the State Governnent to
resune the land, and this notwithstanding that by the
Jabal pur Corporation Act 11l of 1950 the entirety of the C
P. & Berar Minicipalities Act of 1922 including s. 38 bad
been expressly repeal ed. The |earned Judges consi dered t hat
this was possible by
141
reason of a saving contained in s. 3 (1) of the Jabal pur
Cor porati on Act which reads-
"3. (1) Al debts and obligations incurred,
all contracts entered into wth and al
matters and things engaged to be done by or
for, the Miunicipality of Jubbul pore, before
this Act cones into force shall be deemed to
have been incurred, entered into wth or
engaged to be done by, or for, the Corporation
as constituted under this Act."

M. Chatterji-learned Counsel for the appellant Corporation
submitted to us that the | earned Judges of the H gh Court
bad wongly applied the saving ins. 3 (1) of Act Il of

1940 to sustain the resunption of |and under the imnmpugned
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notification. He consider, however, that in view of our

conclusion that the impugned notification fell clearly

within the power vested in State Governnent under s. 81 of

the Jabal pur Corporation Act, it is not necessary to

pronounce upon the correctness of the subm ssions nmade to us

on the construction of s. | (1) of that Act,

There could not be any dispute that if the authority that
had transferred the property covered by the i mpugned
notification, to the Municipal Comrittee of Jabal pur was the
Governnment of Central Provinces & Berar, the right of the
suceessor-CGovernnment viz.’ the State Government of Madhya
Pradesh to take over the land fromthe Corporation for the
purpose of formng a public road would nanifestly be wthin
their power under a. 81. That the Corporation of Jabal pur
was the successor-in-titleto the Minicipal Conmittee of
Jabal pur and.’ that the property which- was vested in the
Muni ci pal Conmittee of Jabalpur was transferred to and
becanme ~vested in the appellant Corporation under s. 71 of
the Jabal'pur ~ Corporation Act, were never in dispute and
i ndeed formed the
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very basis of the appellant’s petition to the H gh Court.
If any particular property had vested in the Minicipa
Conmittee subject ‘to its being divested in particular
contingencies, that the property in the hands of the
Cor porati on woul d be held subject to the sane obligations or
disabilities could also not be in controversy. Nor could it
be contested that the naking of a public roadis "a public
pur pose” for which lland nay be resunmed by the State under s.
81. VWhat we desire to point-out is that if the State of
Madhya Pradesh was or nust be deened to have ‘been the
transferee of the property under the ~comrunication dated
April 5, 1930, the validity of the notification under.s. 81
coul d not be chall enged.

As we have pointed out ‘earlier, “the |earned Judges
proceeded, however on the assunption that it was not the
Governnment of C. P. & Berar but the Central Governnent that

was the transferrer of the land in question. There' /| was,
however, no basis upon which the | earned Judges could have
rested this assunption. |In the first place, in the wit

petition by which the appell ant- Corporation challenged the
validity of the notification it did not deny the fact that
it was the Government of C. P. & Berar that had effected the
transfer, and, in fact, the allegations in the petition
proceeded on the basis that it was the State CGovernment that
had done so but the contention raised was that on a proper
construction of is. 81 it applied only to transfers made
after the Jubbul pore Corporation Act, 1948 canme into force-
an untenabl e contention which has not been persisted in

The question as to who a transferor is obviously a question
of fact or at best a mixed question of |aw and fact and when
a party in a wit petition does not allege any such fact, it
stands to reason that he ought not to be permitted to trave
beyond the facts stated,
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at the stage of the argunents, To confine a party to his
pl eadi ngs, particularly to his allegations as regards facts
is dictated not nmerely by the need for orderliness in these
proceedi ngs but for avoiding surprise to the other party and
consequent i njustice resulting therefrom Save in
exceptional cases, parties should be held strictly to their
pleadings and if owing to discovery of new nmatter or
grounds, there is need to add to or to nodify t he
allegations either in the petition or in the counter-
affidavit, the Court should insist on formal anendments
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being effected, for this would enable each party to state
its case with precision and definiteness and the other side
woul d have a proper opportunity to know this case and neet
it with appropriate defences. This salutary rule was not
adhered to in this case, and the departure from the
pl eadi ngs which the appellant was permtted to adopt during
the course of its argunments before the High Court has led to
i njustice because thereby the Counsel for the State who was
apparently not prepared, to neet an argunent not raised in
the petition, nade subm ssions at the spur of the nonent
which were not justified by the true state of affairs. In
our opinion, on the allegations nmade in the petition by the
appel | ant Corporation it ought not to have been permitted to
put forward a case that the State Government was not the
transferor of the property and the |earned Judges of the
H gh Court should have -proceeded on the basis of the
pl eadi ngs in the case.
Apart fromthis question of pleading, we consider that there
is no nerit - in the contention even otherw se. W have
al ready set-out the terns by which the transfer of the |and
was comunicated to the Miunicipal Conmittee. The preanble
recites that is what being comrunicated is the order of the
CGovernment of the Central Provinces. The words
144
of conveyance are in the second paragraph and they read:
"Under section 38(1)(f) of t he Centra
Provinces Miunicipalities Act, 1922 Governnent
is pleased to transfer to the Minicipa
Conmittee......... ..~ ... .
The expressi on "CGovernnent"” here obviously, in
the context, nmeans the Governnent. of the
Central Pr ovi nces. Par agr aph 2
which specifies what should happen if the
condition on which the |and has been | granted
shoul d be broken, states:
"The land shall be liable to be. divested
under s. 38 (2) and resunmed by Government "
"CGovernnent" here again obviously.is the Government of the
Central Provinces a construction reinforced if one | ooked at
the sub-section referred to. Further, in Condition 3 which
speaks of what was to happen if the land was resuned by
CGovernment for any Governnent purpose the reference to
"Governnent" again is to the "State Governnment". On the
terms of the docunent therefore it was the Governnent of the
Central Provinces that nade the grant-the predecessor of the
State Government. W find therefore that there is no
factual foundation for the subm ssion which was —apparently
made before the H gh Court that the transfer in the present
case was by the Central Governnent. No doubt, the
conmuni cation refers to the fact that previous to nmaking the
grant the Government of C. P. & Berar had obtained the
approval of the Central Governnment, but that was nerely a
matter of adm nistrative arrangement between the Central and

Local Cover nment s which is totally i rrel evant for
determning the identity of the Government which nmade the
grant. Besi des, the corporation having accepted the grant

from the State Governnent was obviously estopped from
cont endi ng t hat
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the land of which it continued in possession under that
grant was not one by the State Governnent or that the State

CGovernment had not the authority to make the grant. |[|f such
contention is both not open to the Corporation and not
tenable on the merits., it would follow that the inpugned

notification was fully justified by the, provisions under s.
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81 of the Jabal pur Corporation Act.

We therefore hold that the inmpugned notification was valid,
though for reasons very different fromthose on which its
validity was sustained by the |earned Judges of the High
Court. The appeal fails and is dismissed. In view however
of the concession nade by the respondent before the Hi gh
Court which msled the | earned Judges we consider it proper
to direct that each party should bear its costs throughout.

Appeal dism ssed




