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ACT:

Forward Contracts-Regul ati on of - Bye-| aws enpowering | cl osing
out of hedge contracts--Validity of-If can operate
retrospectively-East |India Cotton Association Bye-laws cl.
52A- Forward Contracts (Regulation) Act, 1952 (LXXI'V of
1952), ss. 4, 11 and 12.

HEADNOTE:

The appellants were nenbers of the East India Cotton
Associ ati on whi ch was an associ ati on recogni sed by the Cen-
tral Governnment under the Forward Markets - Regulation Act,
1952. Prioi to Decenber 1955, they had entered into "hedge
contracts" in respect of cotton for settlenents in February
and May 1956 in accordance with the bye-laws of the Associ a-
tion. Towards the end of 1955 it was apprehended that the
forward market in cotton was heading for a crisis and the
Central Covernnent issued notifications directing the Asso-
ciation to suspend business in hedge contracts for February
and May 1955 deliveries for short periods this did not
inmprove the situation. On January 21, 1956, the Centra
Government, acting under s. 12 of the Act, nmde a new bye-
law in substitution of bye-law 52AA of the Association which
enpower ed the Forward Markets Comm ssion, constituted under
the Act, to issue a notification closing out all hedge
contracts at rates fixed by the Comm ssion. On January 24,
1956, the Conmi ssion issued a notification closing out al
hedge contracts including those subsisting on that date, and
fixed the rates for the settlenment of such contracts. The
appel l ants contended that the anmended bye.law 52AA was
invalid as the power to close out hedge contracts could not
be conferred upon the Comm ssion and as the Association was
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in law incapable of conferring such a power on the
Conmi ssion or on any other body and that in any cases the
bye-law could not operate retrospectively so as to affect
exi sting contracts.

Hel d, (per Sinha, C. J., Ayyangar, Midhol kar and Aiyar, JJ.
Subba Rao, J. contra), that the anended bye-|law 52AA was not
ultra vires the Central Government and validly enpowered the
Conmi ssion to close all hedge contracts in cotton including
existing contracts. dause (f) of s. 4 of the Act provided
that one of the functions of the Commi ssion

722

shall be to performsuch other duties and exercise such
other powers as may be assigned to the Commssion "by or
under the Act, as nmay be prescribed". There was no

[imtation upon the nature of the power that nmay be
conferred wunder cl. (f) except that it nust be in relation
to the regulationof forward trading in goods. It was not
possible ‘to place any limtation on this power by invoking
the rule of ejusdemgenesis as there was no common positive
thread running through cls. (a) to (e) of s. 4. To judge
whet her legally a power could be rested in a statutory body
the proper rule of interpretation was that unless the nature
of the power was such-as to be inconsistent with the purpose
for which the body was created or wunless the particular
power was contra-indicated by any specific provisions of the
Act, any power which furthered the provisions of the Act
could be legally conferred. judge by this test the power
conferred by the bye-law could be validly vested in the
Conmi ssi on. The power was one conferred "under. the Act".

The words "under the Act" signified a power conferred by
| aws nmde by a subordinate |law nmaki ng authority which was
enpowered to do so by the Act. The inpugned bye-law was
clearly well within the bye-law nmaking power under 'ss. I

and 12. The bye-law did not contravene articles 64 of the
Articles of Association of the Association as articles 64
applied only to the Board and placed no restrictions on the
power of the Association

Western |India Theaters Ltd. v.  Minicipal Corporation of
Poona, [1959] Supp. 2 S.C.R 71, Hubli Electricity Co. Ltd.

v. Province of Bombay, 76 |.A 57 and Narayanaswany Nai du v.

Krishnanmurthi, |.L.R 1958 Mad. 513, referred to,

Further, upon a proper construction of the amended bye-I|aw
it applied not only to contracts to be entered into in
future but also to subsisting contracts. A statute which
could validly enact a law with retrospective effect could in
express terns validly confer upon a rule naking authority a
power to make a rule or frame a bye-law having retrospective
operation. In the present case the power to nake bye-Ilaws
so as to operate on subsisting contracts followed as a
necessary inplication fromthe terns of s. 11. There was no
contra indication in the other provisions of the Act.

Per Subba Rao, J.-Under s. 12 (1) of the Act the Centra

CGovernment had no power to make a bye-law with retrospective
effect. The provision conferring rule maki ng power nust - be
strictly construed and unless it expressly conferred a power
to nake a bye-law with retrospective effect, it nmust be held
that it was not conferred any such power. Evey if it was
perm ssible to inter such a power by necessary

723

inmplication, it could not be inferred in the present case.
It could not be said that unless retrospective operation was
given to the provisions of s. 12, the object of the |Iegis-
| ature woul d be defeated or the purposes for which the power
was conferred could not be fulfilled.

Further, the powers conferred on the Conmm ssion wunder the
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i mpugned bye-law could not be performed by the Conmi ssion
under c¢cl1l. (f) of s. 4. Clauses (a) to (e) of s. 4 showed
that the functions of the Comm ssion were wholly supervisory
and advisory in nature; the functions described in cl. (f)
were analogous to these and could only be supervisory or
advi sory. The Conm ssion had no adm nistrative functions or
powers of rmanagenent or powers of interference in the
internal nmanagenment of registered association which were
vested in the Association. The power conferred wupon the
Commi ssion was not conferred "under the Act". The words did
not include a rule or a bye-law, and applied only to an
assignment nmade in the exercise of an express power
conferred under the Act.. The Central Governnent had no
power tinder s. 12 to nmake a bye, | aw assi gning any function
to the Conmi ssion.

Union of India v. Madan CGopal Kabra (1954) S.C.R 541, Mod

Food Products Ltd. v. Commi ssioner of Sale's Tax, U P., A
l.R 1956 All. 35, Strawboard Manufacturing Co. Ltd. V.
Gupta Hill' Workers’ “Union, (1953) S.C. R 439, India Sugar &
Belineries “Ltd. v. State of Mysore, A l.R 1960 Ms. 326,
C W Mtor Service (P) Ltd. v. State of Kerala, A l.R 1959
Kerala 347, Howell v. Fal nouth Boat Construction Co. Ltd.
(1951) A C 837; The Western India Theatres Ltd. wv.
Muni ci pal Crporation of the City of Poona, (1959) Supp. 2
S CR 71 and Hubli Electricity Co. Ltd.  v. Province of
Bonbay ( 1948) 76 |I.A. 57, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTI ON: - Givil Appeal No. 109 of 1957.
Appeal by special |eave fromthe judgnent and order dated
March 1, 1956, of the Bonbay Hi gh Court in Appeal No. 20 of
1956.

G S. Pathak, K. H Bhabha, H M Vakeel and |I. N. Shroff,
for the appellants.

C. K. Daphtary, Solicitor General of India, B. K/ Khanna
and P. D. Menon, for the respondents.
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C. K. Daphtary Solicitor CGeneral of India S N.~ Andl ey,
Raneshwar Nath and P. L. Vohra, for the |Interveners.

1962. April 11. The Judgnent of Sinha C. J., Ayyangar

Madhol kar and Aiyar, JJ., was delivered by Ayyangar, J.,
Subha Rao, J. delivered a separate judgnent.

AYYANGAR, J.-This is an appeal by special |leave from the
judgrment of a Division Bench of the Bonmbay H gh Court
affirmng the judgment of a |earned Single Judge whereby a
petition filed under Article 226 of the constitution by the
appel l ants was dismssed. By their petition, the appellants
chal l enged the validity of a notification issued by Forward
Markets Commi ssion a statutory body created by the  Forward
Markets Regulation Act 1952 (LXXIV of 1952) (hereinafter
referred to as the Act) to the authorities of the East India
Cotton Associ ation, Bombay (which will be referred to as the
Association) intimating to themthat the continuation  of
trading in certain types of forward contracts in cotton
including that known as "hedge contracts" was "detrinmenta
to the interest of the trade and the public interest and to
the larger interests of the econony of India" and directed
these contracts to be closed out, to be settled at prices
fixed in the notification.

It is necessary to set out briefly certain facts in order to
appreciate the points raised by the appeal. The fast India
Cotton Association is an "association" which has been
recogni sed by the Central Government under a. 6 of the Act.
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The three appellants are nenbers of the Association carrying
on business in partnership. The appellants had, prior to
Decenmber 1955, entered into "hedges contracts" in respect
with other nenbers of the Association for settlements in
February and May 1956. There was no di spute that these
725
contracts were in accordance with the bye-laws of the
Association as they stood at the date when the contracts
were entered into. The terns and conditions of forward
contracts in cotton including "hedge contracts", and the
manner of their inplementation, were governed by t he
provi sions contained in certain bye-laws of the Association
and of these that relevant to the consideration of the
matters in this appeal was bye-law 52AA which on the date
when the appellants entered into their contracts ran as
foll ows: -
"52-A.A. (1) whether or not the prices at
which the cotton may be bought or sold are at
any tine controlled under the provisions of
the  Essential Conmodities Act, 1055, if the
Textile Comm ssioner with the concurrence of
the Forward Markets Conmission and after
consultation with the Chairman (of the Board),
be of opinion that the continuation of hedge
trading is likely toresult in a situation
detrimental to the larger interests of the
econony of India and soinforns the Board, the

Board 'shall forthwith cause a notice to be
posted on the Notice Board to that effect and
on t he posting of such notice and

not wi t hst andi ng anything to be contrary
contained in these bye-laws or in any hedge or
on call contract nade subject to these Bye-
laws, the following provisions shall take
ef fect.
(2)Every hedge contract and every on cal
contract in so far ‘as the cotton is /uncalled
thereunder or "in so far as the price has not
been fixed thereunder entered into between a
nmenber and a menber or. between a nmenber and a
non- menmber then outstandi ng shall ~be deemed
closed out at such rate, appropriate to -such
contract as shall be fixed by the Textile
Conmi ssi oner and the provisions
726
of Causes (3), (4) and (6) of Bye-laws 52A in
so far as they apply to hedge. and on cal
contracts, shall apply as if they formed  part
of this Bye-law. After the affixation of  the
said Notice on the Notice Board trading in
hedge and on call contracts shall be prohibit-
ed until the Textile Conmissioner wth the
concurrence of the Forward Markets Conm ssion
and after consultation wth the Chairman
permts resunption".
Towards the end of 1955 the Chairman of the Association
appears to have apprehended that the forward Market in
cotton was heading for a crisis which was in part due to the
transacting of unbridled option business, which though
prohibited by the Act and also by the bye-laws of the
Associ ation was ever the less indulged in on a large scale.
The hairnman brought this situation to the notice of the
menbers of the Board of the Association at a nmeeting held on
December 16, 1955, and suggested that they should give
serious thought to this vital problem It nay be nentioned
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that the governnent also were anxiously considering the
steps to the taken to solve or avert the crisis. The action
whi ch the governnent took in this matter is reflected in a
notification issued by themon Decenber 23, 1955, by which
in exercise of the powers conferred in themby s. 14 of the
Act they directed the Association to suspend its business in
Indian cotton edge contracts for delivery in February 1956
and May 1956 for a period of 7 days with effect from the
date of the notification. The situation did not apparently
improve as a result of this tenmporary suspension so that
before the expiry of the work fortnight, action wunder the
same provision was gain taken under a notification dated
Decenber 10, 1955, by which the period of 7 days was exten-
ded by a further period of 7 days i. e. till 6, 1. 56A
neeting of the Board of “Associ ati on was held on
727
January-6, 1956, i. e., the day on which the suspension of
forward busi ness expi red when the follow ng-, resolution was
unani nousl'y passed: -
"“*In view of the suspension of forward trading
by governnent the Board hereby resol ves under
bye-law 52 that an emergency has arisen or
exi sts ~and prohibits until further notice,
subject to the concurrence of the Forward
Mar ket s ~Commi ssion as from Saturday, the 7th
January, 1956, trading in-hedge contracts for
February and My 1956, -deliveries above a
maxi mumrate of Rs. 700/- per candy
Thereupon a suit (numbered as suit 2/1956) was filed by a
menber of the Association as representing hinmself and al
other nenbers, on the original side of “the H.gh Court,
Bonbay against the Association and its Board, chall enging
the wvalidity of the notification of ~Government suspending
forward trading, as also of the resolution of the | 'Board,
just now extracted. An application for the grant of interim
stay was made for restraining the Board fromgiving effect
to its resolution but this was refused by the learned tria
Judge and an appeal was filed agai nst the refusal
Wiile things were in this state the Central Government, in
exercise of the powers conferred on themby s. 12 “of the
Act, made anew bye-law which was published in a Gazette of
I ndi a Extra. ordinary dated January 21, 1956, in
substitution of bye | aw 52 AA set out earlier. The new bye-
| aw ran.
"152 AA (1) Whether or not prices at ~which
cotton may be bought or sold are at any tine
controll ed under the provisions of t he
Essenti al Commodities Act, 1955, if the
Forward Markets Conmission is of the opinion

728
that continuation of trading in hedge contrac-
ts for any delivery or del i veries is

detrimental to the. interest of the trading or
the public interest or to the larger interests
of the econony of India and so notifies the
Chai rman, then notw thstandi ng anything to the
contrary contained in these bye-laws or in any
hedge or on call contract made subject to
these bylaws the follow ng provisions shal
take effect.
(2)Every hedge contract and every on cal
contract in so far as the cotton

thereunder or in so far as the price has not
been fixed thereunder and relating to the

is

uncal | e
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delivery or deliveries notified under clause
(1) entered into between a nmenber and a nenber
or between a nenber and a non-nmenber then
out st andi ng shall be deermed cl osed out at such
rate appropriate to such contract and wth
effect fromsuch date as shall be fixed by the
Forward Markets Conmi ssion and the provisions
of clauses (3), (4) and (0) of Byelaws 52-A in
so far as they apply to hedge and on cal
contracts shall apply as if they formed part
of this Bye-law'.

Thi s bye law was comunicated to the Board of the

Associ ati on on January 23, 1956.

We might here state that the validity of this new bye-Iaw
has been inpugned on~ various grounds and the alleged
invalidity of this W-law serves as the nmain foundation for
chal l enging the validity of the notification of the Forward
Mar ket s~ Conmi ssi-on i ssued under the powers conferred by it.
On January 24, 1956, the appeal fromthe order refusing the
interiminjunction in Suit No. 2 of 1956 was settl ed between
the parties on, thenme terns :

"(1) The inpugned resol ution dated January 6, 1956, declared
to be valid,
729
(2) The Board of Directors to neet on January 25, 1958, and
consi der under bye-laws 52 (2) whether the rate of Rs. 700
fixed wunder the said resolution should continue or whether
it should be waived. 'In considering the sane the Board
will apply its own nind and exercise its own judgnment".
On the sane day, i.e. January 24, 1956, the Forward Markets
Conmi ssi on took action under-the powers vested in them under
the new bye-law 52 AA which had been nade by governnent
three days wearlier. By a conmmunication addressed to the
Chai rman of the Association, the Conmi ssion stated
" I'n pursuance of cl. (1) of the bye-law 52AA
of the Bye-laws of the E.I.C A Ltd., Bonbay I
hereby notify to (you that the For. ward
Markets Commission is of the opinion that
continuation of trading in the hedge contracts
for February and My 1956 del i very is
detrimental to the interests of the trade and
the public interest and the larger interest of
the econony of India and fixed under cl. (2)
of the said bye-law, that the rates prevailing
at the time at which the trading in the said
contracts closed On January 24, 1956, viz.,
Rs. 700/- for February and Rs. 686/8/- for My
delivery as the rates at which and January 25,
1956 as the date with effect from which' the
hedge contracts and on call contracts in so
far as the cotton is uncalled thereunder or in
so far as the price has not been fixed

thereunder relating to the said delivery

I
be deenmed to be cl osed out".

Ther eupon the three appellants who are partners carrying on

business in cotton under the name and style of [|ndranman

Pyarelal Co. noved the Hi gh Court of Bombay by a petition

under Art. 226 of the Constitution on January 27, 1956, for

a wit of mandanus or a direction in the nature of

730

nmandanus against the nenbers of the Forward Mar ket s

Conmi ssi on who were individually inpleaded as respondents to

the petition, ordering themto cancel or wthdraw the

notification dated January 24, 1956, whose validity was

shal
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i mpugned on various grounds. The petition was heard by a
| earned single Judge who dismissed it by his order dated
February 23, 1956. An appeal was filed therefrom to a,
Bench of the Hi gh Court and when this was al so disnissed the
petitioners moved for a certificate of fitness to appeal to
this Court but the same having been rejected, they applied
for. and obtained special leave fromthis Court, and that is
bow the matter is now before us.

The subnissions of M. Pathak |earned Counsel for the
appel l ant in support of the appeal nmay be classified under
three main heads : (1) The notification dated 24th January,
1956, served on the Board of the Association by the Forward
Mar ket s Conmi ssion was ultra vires for the reason that bye-
law 52AA, as anended by the Central Government on January
21, 1956, was invalid. (2) Assuming the byelaw to be wvalid
it could not operate retrospectively or be availed of
retrospectively so as to affect rights wunder existing
contracts  subsisting  on the day the anmended bye-law was
notified 'in the Gazette but that it could if at all, be
validly applied only to Forward hedge contracts entered into
thereafter. (3) The notification by the Forward Markets
Conmi ssion was inproper and nmalafide and was therefore
i nvalid.

It would be convenient to deal with these points in that

order : (1) The/first of the points raised raises the
guestion of the validity of bye-law 52 AA as anended by the
Central Governnent on January 21, 1956. Learned Counse

divided his submission on this matter into two sub-heads-
(a) that the Forward Markets Conmission could not, on a
proper construction of the Act, be validly vested
731
with the power with which it was cl othed by the amended bye-
law, and (b) that it was beyond the power of the Association
to have conferred the power which-it purported to do ' under
t he amended bye-law 52AA Put in other words, t he
objections were that the Forward Markets Commi ssion could
not, having regard to the ternms of the statute under ‘which
it was created, be a proper recipient of the power /'with
which it was vested by the bye-law and secondly that the
Associ ation was in |law incapabl e of conferring that power on
the Forward Markets Comm ssion or on any other body.
We shall first take up for consideration the argunent that
the Forward Markets Comm ssion was in |aw incapable of being
the recipient of the power conferred by the bye-law under
which it was enmpowered to issue the inmpugned notification
For this purpose it is necessary to examine in detail the
rel evant provisions of the Act. Section 2 (b) defines
"Commi ssion’ as neaning "The Forward Markets | Comnm ssion”
establ i shed under s. 3. Section 3 (1) enacts :
"3. The Central Gover nirent nay, by
notification in the Oficial Gazette establish
a Commission to be called the Forward Markets
Conmi ssion for the purpose of exercising  such
functions and discharging such duties as may
be assigned to the Conmi ssion by or under this
Act . "
The point urged by | earned Counsel was that the function or
the duty cast upon it by the amended bye-law 52 AA was not
such as could be assigned to the Commi ssion "by or under
this Act." The meaning of the words by or under’ and the
extent and nature of the duties assigned to the Conm ssion
by the Act wll therefore require careful exam nation
Section 4 relates to the functions of the Commission and it
is the proper construction of this
732
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section that has |looned large in the argunents on this
point. It is, therefore, necessary to set this out in ful

"4. The functions of the Conmi ssion shall be-
(a)to advise the Central Government in respect
of the recognition of, or the wthdrawal of
recogni tion fromany association or in resPect
of any other matter arising out of t he
admini stration of this Act ;
(b)to keep forward nmarkets under observation
and to draw the attention of the Centra
CGovernment  or of any other prescribed autho-
rity to any devel opnent taking place, in or in
relation to, such markets which, in t he
opinion of the conmissionis of sufficient
i mportance to deserve the attention of the
Central CGovernment and to make recomendati ons
t hereon ;
(e)to collect and whenever the Conmi ssion
thinks it necessary publish information regar-
ding the trading conditions in respect of
goods to which-any of the provisions of this
Act is made applicable, including information
regarding -supply, demand and prices, and to
submi't to the Central Governnment periodica
reports on the operationof this Act and on
the ' working of forward narkets relating to
such ‘goods ;
(d)to  nake recommendati ons generally wth a
view to.inproving the O ganisation and wor ki ng
of forward narkets ;
(e)to undertake the inspection of the accounts
and ot her docunents of any recogni shed
associ ati on whenever it considers it necessary
; and
733
(f)to perform such other duties and
exerci se such ot her powers as nmay be  assigned
to the Commi ssion by or under this Act, ‘or as
may be prescribed".
Pausing here it is necessary to add that the —-expression
prescribed" found at the end of cl. (f) has been defined by
s. 2(h) of the Act to nean "Prescribed by rul es nmade under
the Act".
Bef ore considering the points wurged as regards t he
construction of this section taken in conduction wth the
ternms of s.3(1) we shall refer to a few other provisions
whi ch are of some relevance in the present context. Section
3(2) which confers power on the Central Governnent to / cal
for periodical returns from Recogni sed Associations and to
direct such enquiries as they consider necessary to be nade,
enpowers the government to direct the Commission to inspect
t he accounts and other docunments of any recogni sed
Associ ation or of any of its menbers and submit its report
thereon to the Central Governnent [vide s. 3(2) (c¢)]. Sub-
s. (4) of this section enacts :
"8(4). Every recognised association and every
nmenber thereof shall maintain such books of
account and other docunents as the Conmi ssion
may specify and the books of account and ot her
docunents so specified shall be preserved for
such period not exceeding three years as the
Conmi ssion may specify and shall be subject to
inspection at all reasonable times by the
Conmi ssi on".
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Section 28 reads :

"28. (1) The Central Governnment may, by
Notification in the Oficial Gazette, mnake
rules for the purpose of carrying into effect
the objects of this Act.

734

(2) In particular, and without prejudice to
the generality of the foregoing power, such
rul es may provide for-

(a) the terns and conditions of service of
nmenbers of the Conm ssion;

(b) the manner in which applications for

recognition may be nmade under section 5 and th

| evy of fees in respect thereof ;

(c) the manner in which any inquiry for the
pur pose of recognising any association may be
made and the formin which recognition shal
be granted
(d) the particulars to be contained in the
annual reports of recogni sed associations ;

(e) the ~manner in which the bye-laws to be
made, anmended or revised under this Act shall
bef ore being so made, amended or revised be
publ ished for criticism;
(f) the constitution of the advisory commt.
tees established under section 26, the terns
of office of and the nmanner  of filling
vacanci es anong nenbers of the commttee ; the
i nterval wthin which nmeetings of the advisory
conmittee may be held and the procedure to be
followed at such neetings ; and the matters
which nmay be referred by the Central = Govern-
ment to the advisory conmittee for advice ;
(9) any other matter which is to be or my
be prescribed."”
The argunment on this part of the case was briefly this : The
Forward Markets Commrission is a statutory body “specially
created for the purposes of the Act. The powers which mat
be conferred upon the Commi ssion and the duties which it nmay
be called on to discharge are therefore subject to the
provisions of the Act. No nore power can be conferred -upon
this body than what the Act allows
735
and the power under the anended bye-law 52AA i's not one
which is contenplated by the Act as conferable on it.
Section 4 defines the functions of the Conm ssion under five
general heads (a) to (e) with a residuary clause contained
incl. (f). The powers or duties dealt with incls. (a) to
(e) are in their essence either recommendatory or advisory.
In the context therefore #,,the other" duties or ' -,other"
powers which nay be assigned to the Commi ssion under cl. (f)
nmust be either ejuesdem generis with advi sory or
recormendatory powers or of a nature simlar to those
enunerated in the previous subcl auses.
In support of these subm ssions | earned Counsel invited our
attention to several decisions in which ancillary powers
which nmight be inplied fromthe grant of certain express
powers were referred to. In particular it was submtted that
the Court would not inmply a power which it was not absol u-
tely necessary to effectuate on express grant or was need to
prevent the nullification of an express power that was
grant ed. In our opinion, these decisions afford no
assistance for resolving the controversy before us. There
is no question here of deducing an inmplied power from the
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grant of an express one. Wat we are concerned with is the
scope of an express power or rather whether the grant of the
power conferred upon the Conm ssion by the bye. |law could be
held to be a power which could be assigned to the Conmi ssion
under cl. (f). So far as the terns of el, (f) are
concerned, there is no limtation upon the nature of the
power that m ght be conferred except, of course, that which
mght flow fromits having to be one in relation to the
regulation of forward-trading in goods which the Act is
designed to effectuate. Any linitation therefore would have
to be deduced fromoutside cl.(f) of s. 4. Taking each of
the clauses (a) to (e), it is not possible to put them
positively under one genus in order

736

that there nmight be scope for the application of the ejusdem
generis rule of construction. . Negatively, no doubt it might
be said that none of these five clauses confer an executive
power such as has been vested in them by the anmended bye-| aw
52AA but 'this cannot be the foundation for attracting the
rule of ‘construction on which | earned Counsel relies. On
the other hand, if thereis no commopn positive thread
running through <cls.(a) to (e) such as would bring them
under one genus and negatively they do not expressly include
any admini strative or executive functions, that itself m ght
be a reason why the expression "other" occurring in cl. (f)
shoul d receive the construction that it is intended to com
prehend such a function. Learned Counsel further suggested
that even if the rule of ejusdemgeneris did not apply, the
allied rule referred to at page 76 of the report of Wstern
India Theatres Ltd. v. Minicipal Corporation of Poona, that
the matters expressly referred to nmight afford sone
indication of the kind and nature of the power, might be
i nvoked, but we consider that, in the context, there is no
scope for the application of this variant either. Wat we
are here concerned with is whether itis legally conpetent
to vest a particular power in a statutory body, 'and in
regard to this the proper rule of interpretation would be
that wunless the nature of the power is such as to be
i nconmpatible with the purpose for which the body is created,
or unless the particular power is contra-indicated by any
specific provision of the enactnent bringing the body into
exi stence, any power which would further the provisions of
the Act could be legally conferred on it. Judged by this
test it would be obvious that the power conferred by the
bye-law is one which could be wvalidly vested in the
Commi ssi on

A nore serious argunent was advanced by |earned Counse
based upon the subm ssion that a

737

power conferred by a bye-law framed under s. 11 or <12 was
not one that was conferred ""by or under the Act or as nay
be prescribed". Learned Counsel is undoubtedly right in his
subm ssion that a power conferred by a bye-lawis not one
conferred "by the Act”, for in the context the expression
"conferrod by the Act" woul d nean "conferred expressly or by

necessary inplication by the Act itself". It is also

conmon ground that a bye-law framed under s. |l or 12 would
not fall within the phraseology "as nay be prescribed", for
the "expression" 'Prescribed has been defined to nean "’ by
rul es under the Act", those franed under s. 28 and a bye-| aw
is certainly not within that description. The question
therefore is whether a power conferred by a bye- law could
be held to be a power ",conferred under the Act". The
meani ng of the word ",under the Act" is well-known. "By" an

Act would nmean by a provision directly enacted in the
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statute in question and which is gatherable fromits express
| anguage or by necessary inplication therefrom The words
under the Act " would, in that context, signify what is not
directly to be found in the statute itself but is conferred
or inposed by virtue of powers enabling this to be done; in
other words, by laws made by a subordinate |aw making
authority which is enpowered to do so by the parent Act.
This distinction is thus between what is directly done by
the enactment and what is done indirectly by rule-making
authorities which are vested with powers in that behalf by
the Act. (vide Hubli Electricity Conpany Ltd. vs. Provi nce
of Bombay, and Narayanaswam Nai du vs. Krishna-Miurthi. That
in such a sense bye-laws would be subordinate-|egislation
““under the Act" is clear fromterns of ss. 11 and 12
t hensel ves. Section 11-(1) enacts:

"11. (1) Any .recognised association may,

subject to the - previous approval of t he

Centra

(1) 76 1. A 57, 66.

(2) |.L.R 1958 Mad 513, 547.
738

Government. nake bye-laws for the regulation
and control of forward contracts"”,
and sub-s. (2) enunmerates the matters in respect of which
bye-laws m ght nmake provision. Sub-s. (3) refers to the
bye- | aws as the-se nmde wunder this section and t he
provisions of sub-s. (4) puts this natter beyond doubt by
enacti ng:
"11 (4) Any bye-l aws nmade under this section
shal | be subject to such conditions.in regard
to previous publication as may be  prescribed,
and when approved by the Central Governnent,
shal | be published in the Gazette of India and
also in the Oficial Gazette of State in which
t he principal - office  of t he recogni sed
association is situate ;
Section 12 under which the inpugned bye-I|aw
was nmade states in sub-s. (2)
"12 (2) where, in pursuance of this section
any bye-laws have been made or —anended, the
bye-l1 aws so made or anended shall be published
in the Gazette of India and also in-  the
Oficial Gazette of the State in which the
principal office of the recognized association
is situate, and on the publicationthereof in
the Gazette of India the bye-laws so nmade or
amended shall have effect as if they had been
made or amended by the recogni sed
associ ati ons,
and in sub-s. (4):

"12.  (4). The meking or the anmendnent or
revision of any bye-laws under this 'section
shall in all cases be subject to the condition

of previous publication”,

Having regard to these provisions it would not be

739

possible to contend that notw thstanding that the bye-Ilaws
are rul es made by an Association under s. 11 or conpul sorily
made by the Central Government for the Association as its
bye- | aws under s. 18, they are not in either case
Subordinate legislation under s. 11 or 12 as the case may
be, of the Act and they would therefore squarely fall within
the words ,-under the Act" in s- 4(f). Indeed, we did not
understand M. Pathak to dispute this proposition

H s contention however was that when cl. (f) specifically
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made provision for powers conferred by "rules" by the
enpl oyment of the pbrase "or as may be prescribed" and, so
to speak, took the "rules" out of the reach of the words
“*under the Act" it nust necessarily follow that every power
confered by Subordinate | aw maki ng body nust be deenmed to
have been excepted fromthe content of that expression and
that consequently in the Content the word ,, by the Act"
should be held to nmean ,,directly by the Act" i.e., by
virtue of positive enactnent, of the words "under the Act"
should be held to be a reference to powers gatherable by
necessary inplication fromthe provisions of the Act. As an
instance |earned Counsel referred us to the power of the
Central Governnent to direct the Conmission to inspect the
accounts and ot her docunments of any recogni sed association
or of any of its nmenbers and submt its report thereon to
the Central CGovernnment under s. 8 (2)(c) and suggested that
this would be a case of a power or duty which would be
covered by the words "under the Act". W find ourselves
whol Iy unabl e co accept this. ~If without the reference to
the phrase "as may be prescribed" the words "' under the Act"
woul d conprehend powers which might be conferred under "bye-
[aws" as well as those under "rules" we are wunable to
appreciate the line of reasoning by which powers conferred
by bye-laws have to be excluded, because of the specific
reference to powers conferred by rules".

740

Undoubtedly, there is sonme little tautology-in the use
of the expression "as may be prescribed" after the
conprehensive reference to the powers conferred "under the
Act", but in order nerely to avoid redundancy you cannot

adopt a rule of construction which cuts down the anplitude
of the words used except, of course to avoid the redundancy.
Thus the utnost that could be that though normally and in
their ordinary signification the words ,under the Act" would
i nclude both "rules" framed under s.28 as well as "bye-|aws"
under s. 11 or 12, the reference to "rules" mnight be
elimnated as tautlogous since they have been specifically
provi ded by the words that follow = But beyond that to claim
that for the reason that it is redundant as to a part, the
whole content of the words "under the Act" should be
di scarded, and the words "by the Act" should be read in a
very restricted and, if one may add, in an unnatural sense
as excluding a power confered by necessary inplication, when
such a power would squarely fall within the reach of these
words would not, in our opinion, be any -reasonable  con-
struction of the provision W need only add that the
constructi on we have reached of s.4 (f) is reinforood by the
| anguage of s. 3 (1) whichis free from the anbiguity
created by the occurrence of the expression "'as nmay be
prescribed" in the former. W have therefore no hesitation
in holding that there was no inconpetency in the  Forward
Mar kets Commi ssion being the recipient of the power | which
was conferred upon them by bye-law 52AA as anended.
The next part of the submission in relation to this matter
was that it was not conpetent for the Association to have
franed this bye-law and that the powers of the Centra
Government under s. 12 and of the Association under s. 11 in
regard to the framing of bye-law being co-extensive, the
bye-l aw framed was not conpetent to confer any power on the
conmi ssi on.
741
Thi s contention was urged with ref erence to t wo
consi derati ons:

(a) that a bye-law of the type now in

controversy was not withins. Il of the Act,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 32

and (b) that having regard to the provision
contained in the Articles of Association of
the Association the bye-law was beyond the
powers of the Association to frame. These we
shoul d deal in that order
The first objection naturally turns upon whe-
ther the bye-law is one which could be
conprehended with s. 11 of the Act. Its first
sub-section enacts;
" 11 (1) any recognised association nay,
subject to the previous approval of t he
Central Governnent, make bye-laws for the
regul ation and control of forward contract."
That the inpugned bye-law is one for the regulation and
control of forward contracts cannot be disputed, and the
terns being very general would include a bye-law of the type
now impugned. In-this connection reference may be nade to
byel aw 52AA whi ch the i npugned bye-| aw anended, under which
power 'was vested in the Textile Conm ssioner with the
concurrence of the Forward Markets Conm ssion, (though after
consul tation with the Chairman of the Board) to direct the
encl osure of hedge contracts and fix the rates at whi ch such
contracts mght be closed out a provision whose validity was
not impugned in the present proceedi ngs. M. Pathak no
doubt submtted that he was not precluded from challenging
before wus even the earlier bye-law for the purpose of sus-
taining his argunent that the amended bye-law was ultra
vires. Nevertheless'it nust be apparent that it was al ways
assumed that bye-laws which vest in authorities external to
the Association the
742
power to interfere with forward dealing was within the scope
of the bye-1law naki ng powers under
Thi s general provision apart, sub-s. (2) of s. 11 enact:
"11(2). In particular, and w thout prejudice
to the generality of the foregoing power, such
bye-1 aws may provide for-

(d)fixing, altering or postponing  days for
settl enent;

(e)determining and declaring nmarket rates,
i ncl udi ng openi ng, closing, highest and | owest
rates for goods;

(n) the regul ation of fluctuations in rates
and prices;
(o) the energencies in trade which may arise
and the exercise of powers in such enme
regencies including the power to fix maximm
prices;
743
As the power of the Central Government to nmke bye-Ilaws
under s. 12 is admittedly co-extensive with the power of the
Associations to frame byelaws, it is not necessary to refer
to the terms of the latter sections
Before considering in detail the argument on this part of
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the case we consider it useful to set out a few of the bye-
laws of the Association whose validity has not been
chal l enged and which would show the manner in which the
Associ ation has been functioning in energencies such as that
for which the inpugned bye-law provides, Bye-law 52 which
still exists:
"52.(1) If in the opinion of the Board an
enmergency has arised or exists, the Board may,
by a resol ution,
(i) passed by a nmajority of not Iless than
--and
(ii) confirned prohibit, as fromthe date of
such confirmation or fromsuch later date as
maybe fixed by the Board in the resolution
referred to in sub-clause (1),
(a)trading in the Hedge Contract for any
delivery —or deliveries -- ------ or (b) al
trading in such contracts as are referred to
in clause (a) for a specified period----
"B2A.-If the Board, at a neeting specially
convened in this behalf, resolve that a state
of energency exists or is likely to occur such
as shall in the opinion of the Board nmake free
tradi'ng in forward contracts extremely
difficult, the Board shall  so inform the
Forward Markets Conmi ssion and -upon the
744
Forward . Markets Conmmi ssion intimating to the
Board its agreenent with such resolution, then
not wi t hst andi ng anything to the contrary
contained in these bye-laws or .in any  forward
contract nade subject to these Byelaws, the
foll owi ng provisions-shall take effect-
(1) The Board 'shall at ~a neeting specially
convened in this behalf,
(a)fix a date for the purpose hereinafter

cont ai ned,

(b)fix settlement process for forward con-
tracts,

(c)fix a special Settlenent Day.

(2) oo Every hedge contr act

entered into between a nenber and a menber or

bet ween a nenber and a non-nenber outstandi ng

on the date fixed under clause (1)(a) hereof

shall be denmand closed out at the rate

appropriate to such contracts fixed under

clause (1) (b) hereof."

3 - - - - - - - -

and then foll ows Bye-law 52AAA
Apart for the anmended bye-law occurring in the ‘group of
exi sting bye-laws maki ng provision for enmergencies to | which
sub-clause (o)of s.11(2) refers, there is no dispute that
there was an energency in the forward market and that the
i mpugned bye-law was framed to neet such a contingency. It
was not contended before us that the nethod by which the
enmergency was resolved by the inmpugned bye-law - viz., by
closing out subsisting contract was not the wusual nethod
enpl oyed for the purpose. |If therefore the bye-law was
provision for an energency within s.11 (2)(0o) then it would
seemto follow that for the resolution of that energency,
745
every one of the matters which could be included in such
bye-laws would be attracted to it, and so we find it
i npossible to accept M. Pathaks subm ssion regarding the
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invalidity of the bye-Law
An analysis of the inpugned bye-law 52AA and conpari son of
it with that which it replaced would show that the nmain
point of difference is that whereas fornerly action to stop
forward trading and for closing out contracts and to fix the
rate at which contracts were to be closed out was vested in
the Textil e Comm ssioner, acting with the concurrence of the
Forward Markets Conmi ssion, under the anmended bye-law the
power is directly vested in the Forward Markets Conmi ssion
itself. The argunents addressed to us on this point are
concerned not so much with the propriety as with the vires
of a provisions by which the power to cl ose out contracts by
the issue of a notification is vested in the Comm ssion
Apart from an argunent inmediately to be noticed, we do not
see how, if such a power could validly be conferred upon a
Textile Comn ssioner or even exercised by the Board of the
Associ ation under - a bye-law framed under s. 11, the sane
woul d be beyond the power to make bye-laws under s. 11 by
the nere fact that the authority vested with the power is
the Forward Markets Conmission. W are clearly of the
opi ni on that bye-law 52AA is well within the bye-law naking
power under s. 11 of the Act and therefore within 12.
It was then said that the anmended bye-law 52AA wag invalid
as in violation of the Articles of Association of the
Associ ation being an inperm ssible del egation of the powers
vested in the board of the Association by its Menorandum of
Articles. In this context M. Pathak placed reliance on cl
64 of the Articles as laying down the limts wthin which
746
the Board m ght del egate their powers. He -contended that
the confernent of the power to take action on the Forward
Markets Commission was thus contrary to and inconsistent
with the powers of the Association under this Article. It
woul d be seen that if |earned Counsel is right, this  would
render invalid not nerely bye-law 52AA as now anmended but
even the bye-law as it originally stood, but as  already
stated | earned Counsel urged that 'he was not precluded from
raising this contention. This point was not raised in the
Court below but having beard argunents on it we shal
pronounce wupon it. W consider that there is no substance
in this objection. Article 64 on which reliance was placed
runs in these terms:
"The Board nay del egate any of their _powers,
authorities and duti es to commi t tees
consi sting of such nmenbers or-nenber, of their
body or consisting of such other nenbers or
menbers Associ ate Menbers, Special = Associate
Menbers or Tenporary Special Associ ate Menbers
of the Association not being Directors, or
partly of Directors and partly of such /other
nmenbers and/or Associate Menbers, Speci a
Associ ate Menbers or Tenporary Special | Asso-
ciate Menbers as the Directors may think  fit.
Any Conmittee so formed shall in the exercise
of the powers so delegated conforns to -any
regulation that nmay fromtinme to tinme be
i mposed on it by the Directors”.
In so far as the Menorandumis concerned, its paragraph |11
st ates t he objects for which t he Associ ati on was
establ i shed, as being, inter alia

(e) To nmake from tinme to tinme bye-laws
for--- opening and closing of markets in
cotton and the

747
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times during which they shall open or closed,;
the nmaking performance and determination the
prohi bition of specified classes of dealings
and the time during which such prohibition
shall operate; the provision of an dealing
with ’"Croners’ or ,Bear Raids’ in any and
every kind of cotton and cotton transactions
so as to prevent or stop or nmitigate undue
specul ation inimcal to the trade as a whol e;
t he course of business between Oigina
Menbers inter be or between any of them on the
one hand, and their constituents on the other
hand, the forms of contracts between them and
their rights and liabilities to each other in
respect of dealings in
The Articles dealing with bye-laws, the manner in which they
are to be made as well as the subject to which they might
relate ~is to befound in Articles 73 and 74. The relevant
portion of Article 73 runs:
""Under and in conformty with any Statutory
provisions for the time being in force, the
Board may pass and bring into effect such bye-
laws as may be considered in the interest of
or conducive to the objects of the
and Article 74 runs:
"Wthout prejudice to the generality of the
powers to make bye-laws conferred by the
Menorandum of Association and by t hese
Articles and under or in the absence or any
statute or statutes in force in that behalf,
it is hereby expressly declared that the said
powers to nake, alter, ‘add to, or

l aws including power to do'so in regard to al

or any of the follow ng matters--"
Sub-para (7) repeats inter alia the contents of

748

Paragraph Il (e) of the Menorandum of Association'which we
have extracted, The entire argunent of M. Pathak on Article
64 was based on the footing that the power to nake a bye-I|aw
was vested solely in the Board, because it is only the
powers of the Board that are subject to the Ilimtation
i nposed by Article 64. |If however the power to make a bye-
law was not confined to the Board but bye-laws mght  be
framed by the Association itself, the argunent” based on
Article 64 would be seen to have no validity. That the
later is the true position is clear fromArticle 73 which
reads:
"The Board's powers as aforesaid in relation to bye-laws
shal | not derogate fromthe powers hereby conferred upon the
Association who nmay also in the same way and for “the sane
purpose from time to time pass and bring into effect new
bye-laws and rescind or alter or add to any existing bye-|aw
by resolution passed by a majority of two-thirds at the
| east of the Menbers present and voting at the Genera
Meeting previous to which at |east fourteen day’s notice has
been given that a Menber intends at such neeting to propose
the maki ng of such bye-law or the decision, alteration of or
addition to a bye |l aw or bye-laws".
If therefore a bye-law could be nade, by the Association it
is mani fest that there is no limtation upon its powers such
as is to be found in Article 64 which applies only to the
Boar d. The wvalidity of the bye-law therefore cannot be
chall enge by reference nmerely to the powers of the Board,
because what is contenplated by s. I | is the power of the

resci ned Bye
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"recognised Association" to frane the bye-Ilaw. We have
therefore no hesitation in rejecting the contention that the
bye-law as franmed contravenes the rules of the Association
749

M. Pathak next contended that the inmpugned bye-law was
i nval id because it operated retrospectively. This argunent
he presented under two heads His first subm ssion was that
consistently with the rule that an, enactnent 'would not be
construed as. retrospective unless the same were to have
that effect by express |anguage or by necessary intendnent,
the i nmpugned bye-1aw shoul d, be held to affect and cl ose out
only those contracts which were entered into after the date
on which the byelaw cane into operation and that if he was
right in this construction the inpugned notification had
gone beyond the powers conferred on the Commission by the
new bye-law. W are wholly unable to accept this submi ssion
as to the construction of the bye law. The first paragraph

of the ])ye-.law by its list words points out the
consequence of a notification by the Forward Mar ket s
Conmision. 1t provides that if the Chairnman were notiified
that the continuation of trading in hedge contracts for any
delivery etc. "was detrinmental to the interests of the
general public or the larger interests of the econony of
rndia," then, notw thstanding, anything to the contrary

cont ai ned the bye-laws of the Association or in any hedge
etc. contract the /provisions contained in the second
paragraph should have effect. , If one had regard only to
paragraph and nothing nore there night be’ sonme roomfor a
pl ausi bl e argunent that subsisting contracts were not to be
af fected, though the expression "notw thstanding anything to
the contrary contained in any bedge etc.” contract" would
undoubtedly militate agai nst any such contention. But such
anbiguity if any is cleared by the provision in paragraph 2
whi ch has effect on the notification under paragraph 1, for
by express terns it refers to "every hedde contract" and

"every on call contract" "in so far as cotton is wuncalled
thereunder or in so far as the pride has not been fixed
t her eunder". This therefore places it beyond doubt that
executory contracts

750

whi ch were subsisting on the date of the notification were
within its scope and were intended to be affected by it.
And this, if anything nore needed, is made nore certain by
the | reference in parts (2) to the provisions of old. (3),
(4) and (6) of bye-law 52A. Bye-law 62A deals wth cases
where the Board of the Association resolves repeat its terns
"that a state of energency exists or is likely to occur
which rmakes free trading in forward con. tracts difficult
and on obtaining the concurrence of the Forward Markets
Conmi ssion, then notw thstanding anything to the contrary
contained in these Bye-laws subject to these Bye-I|aws. The
foll owi ng provision %all have effect

"(1) The Board shall at a neeting specially

convened in this behalf,

(a)fixa date for the purposes herein. after

cont ai ned,

(b)fix settl enent prices for forward

contracts,

(c) fix a special Settlement Day."

Cl ause (3) of bye-law 52A runs : -

"52A (3) Al differences arising out of every

such contract between nenbers shall be paid

through the dearing House on the Settlenent

Day fixed under clause (1) (c) her

Cl ause (4)
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"52A (4) Al differences arising out of every
such contract between a nenber and a non-
nmenber shall becone imediately due and
payabl e. "
and C ause (6)
"52A (6 I n hedge and on call contracts entered
into between a nenber and a non. nmenber and in
contracts to which clause (5)
751
applies, any margin received shall be adjusted
and the whole or the balance thereof, as the
case may be, shall be inmedi ately refundabl e.
It is thus clear that the entire machinery for resolving
enmergenci es such as is contenpl ated by byel aw 52A i ncl udes
the suspension of forward busi now together with the closing
out of forward contracts of hedge and on call types whose
volume or nature had led to the emergency. It proceeds on
the basis that the crisis could not be nmet unless subsisting
contracts’ were closed out and, so to speak a new chapter
begun. " That is the ratio underlying the conbi ned effect of
bye-1 aws 52AA and 52 A and in view of this circunstance the
argunent that on a reasonable construction of the anended
bye-law it would apply to contracts to be entered into in
future and not to subsisting contracts nmust be rejected.
If he was wong/in his argunment that the byelaw on its
proper construction did not affect subsisting contracts such
as these of the Appellants, M. Pathak’s further subm ssion
was that the inpugned bye-law was invalid and ultra vires of
the Act because it purported to operate retrospectively
affecting vest ed rights wunder contracts whi ch wer e
subsi sting on the day on which the bye-law cane-into force
M. Pathak invited our attention to a passage in  Craies
Statute Law, 5th Ed. p. 366 reading:
"Sometines a statute, although not intended to
he retrospective, wll in fact have a
retrospective operation. For instance if two
persons enter into a contract, and afterwards
a statute is passed which, as Cockburn, C J.,
said in Duke of Devonshire v. Barrow, etc.,
Co. (1877) 2 Q B. D. 286, 289) "engrafts an
enact ment upon exi sting contracts’ and
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thus operates so as to produce a result which is sonething
quite different from the original intention of t he
contracting parties, such a statute has, in effect a

retrospective operation."”

The bye-law in so far as it affects executors contracts
requiring such contracts to be closed out on  a (lay. not
originally: - contracted for and at a price fixed by law is
in t he above sense undoubtedly retrospective. The
subm ssi on of |earned ' Counsel was that though a |egislature
whi ch bad plenary power in this regard could enact a, havind
a retrospective operation, Subordinate |legislation, beit a
rule, a bye-law or a notification, could not be nmade so as
to have retrospective operation and that to that extent the
rul e, bye-law or notification would be ultra vires and woul d
have to be struck down, relying for this position on -the
deci sion of the Mysore Hi gh Court reported in AIR 1960 Ms,

326. "We do not however consider it necessary to canvass
the correctness of this decision or the broad propositions
laid down init. It is clear lawthat a Statute which could

validly enact a lawwth retrospective effect could in
express ternms validly confer upon a rul e-naking, authority a
power to make a rule or frame a: bye-law havi ng
retrospective operation and we would add that we did not
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understand M. Pathak to dispute this position. If this
were so the sane result, would follow where the power to
enact a rule or,a byelaw with "retrospective effect" so as
to Affect PendinG transactions, is conferred not by express
words but where the necessary intendment of | the Act
confers such A power. |If in the present case the power to
nmake a byelaw so as to operate on contracts subsisting on
the day the same was franed, would follow as; a necessary
implication from the term of S. 11, it would not be
necessary to discuss the larger question as to whether and
t he
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ci rcunst ances - in whi ch Subor di nat e
| egislation with retrospective effect could be
val idly nade.

Bef ore proceeding further it is necessary to
notice a subm ssion that under the Act, far
fromthere being a conferment of power to nake
a bye-law, so as to -affect rights under
subsisting contracts, there was a contra
i'ndi cation of such a power being conferred.
In, this connection M. Pathak invited, our
attention tothe: terns of ss. 16 and 17 and
19 of the Act under which the Act has itself
made/ special provision for affecting rights
such as those, if the appellants in the
present case. Detailing the consegences of a
notification under s. 15, s.16 (a:) enacts

"16 (a,,) Every forward contract for the sale or purchase of
any goods specified in the notification, entered into before
the date of the notification-and remaining to be perfornmed
after the said, date and which is not in conformty with the
provi sion of section 15, shall be deemed to be cl osed out at
such rate as the Central Covernment may fix in this behal f.
S. 17 (3) enacts
"17. (3) Were a notification has been issued under sub-
section (1), the provisions of section 16 shall, in the
absence of anything to the contrary in the notification
apple to all forward contracts for the sale or purchase of
any goods specified in the notification entered into before
the date of the notification and remaining to be  performed
after the said date as they apply to all forward contracts
for the sale or purchase, of any goods specified in the
notification under section 15."
and f 19 (2) runs:-
"19 (2). Any option in good which has been entered into’
bef ore the date on which
754
this section cones into force and . which' re-
mains to be perforned, whether wholly or in
part, after the said date shall, to that
extent, becomes void."
Based on these provisions the subnission was that Act had
made special provisions for retrospective operation  of
certain notifications so as to affect rights under
subsisting contracts and that in cases where there was no
such specific provision it was not intended that a bye-Ilaw
or a notification could have that effect.
W see no force in this argument. The fact that the Act
itself makes provision for subsisting contracts bei ng
affected, would in our opinion far from supporting the
appellants indicate that 1in the context of a crisis in
forward trading the closing out of contracts was a necessary
nmet hod of exercising control and was the mechani sm by which
the enactment contenpl ated that normal cy could be restored
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and heal thy tradi ng resuned.
If therefore we elinmnate the provisions in as. 16, 17 and
19 as not containing any indication that a power to frane a
bye-law with retrospective effect was wi thheld from the
Associ ation, the question whether such bye-Iaw naki ng power
was conferred has to be gathered fromthe terns of s. |11
itself. Thus considered we are clearly of the opinion that
a power to frame a bye-law for energencies such as those for
which a bye-law like 52 AAis intended includes a power to
frame one so as to affect subsisting contracts for resolving
crisis in Forward Markets. W have already referred to the
terns of bye-law 52A which shows that when an energency of
the type referred to a. It (2) (a) arises it is not
practicable to rescue a forward market froma crisis wthout
(1) putting an end to forward trading, and (2) closing out
subsisting contracts so as to start with a clean slate for
t he
755
future. When t herefore under s. 11 (2) power is conferred
to frane 'a bye-law to provide for:
" (O the energencies in trade which may &rise
and the exercise of power in such energencies
i ncluding the power to fix maxi num and ni ni mum
prices;"
& ad/ thi's is read in conunction wth clause
(g) reading
"“regulating the entering-into, naking, per-
formance, rescission-and termnation of contra

eta............. .. | f
It is manifest that the section contenplates the nmaking of a
bye-law regulating the performance of  contracts, the

rescission and termnation of contracts and this could
obviously refer only to the bye-law affeding rights. under
contracts which are subsisting on the day the action is
t aken. It is therefore manifest that's. 11 authorises the
frami ng of a byel aw which woul d operate retrospectively in
the sense that it affects rights of parties under subsisting
contracts. Finally it should be borne in mnd is that
ultimately what we are concerned ina. 1 1 of the Act is the
power of the Association to frame the bye-law for ~if the
Association could validly frame such a bye-law the Central
Government could under s. 12 have a simlar power. W did
not hear any argument to establish that the Association had
no such power.

There is one other aspect in which the same problem nmight be
viewed and it is this : The contract entered into by the
respondents purported to be one under the bye-laws for the
time being in force and any change in the bye-laws therefore
would in to be contenpl ated and provided for by the contract
itself, so that it might not be correct to speak of the new
bye-1 aw as affecting any accrued
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rights wunder a contract. For when those-by-laws  were
altered the changes would get incorporated into the
contracts thenselves, so as to afford no scope for the
argunent that there has been an infringenent of a vested

ri ght. In the view however which we have taken about the
validity of the bye-law on the ground that it was well
within the terns of as.” "Il and 12 we do not consider it

necessary to pursue this aspect further or to rest our
decision on it.

What remai ns to consider is the challenge to t he
notification based on the ground that it was vitiated by
having been issued nmalafide. The ground of ralafides
alleged was that the inmpugned notification was issued in
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order to prevent the Board of Directors of the Association

from applying their mnds and exercising their judgnent
which they were directed to do by the ternms of the Consent
Meno filed on which the appeal fromthe judgment in C.S. 2

of 1956 was disposed of on January 24, 195 . To the
allegation nmade in this formin the petition the first
respondent, t he, Chai rman: of the For war d Mar ket s

Commi ssion, filed an affidavit in the course of which he
poi nted out that the continuance of trading in futures was
in the circumstances then prevailing in t he mar ket
detrimental to the interests of the trade and that a
conclusion on this matter had, been reached by the Comm ssion
even before by-law 52 AA was anended, that the question of
cl osing out existing contracts was engagi ng the attention of
even the Board of the Association fromas early as the
begi nning -of January 1956 and it was for the purpose of
enabl i ng the Conmi ssion to take action to set right mtters
that bye-law 52AA was anended and that inmmediately the
anmended bye-law came into force the Conm ssion took action
and issued: the notification now nanugned. He also pointed
out that the liberty given to the Association to consider
the matter
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under’ the terns of the Conprom se Meno was a factor which
had al so boon taken into account before the notification had
been issued. The |earned Judges of the H gh Court accepted
this explanation of the circunstances in whi ch t he
notification cane to be issued and considered that on the
allegation in the petition no nala fides could be inferred.
W are in entire agreenent with-the | earned Judges of the
Hi gh Court on this point. No personal notive or mala fided
in that sense has been attributed to the nenbers of the
Commi ssion and in these circunstances we consider that there
is no basis for inmpugning the notification on the ground
that it was not issued bonafide.
This conpletes all the points urged by the | earned  Counse
for the appellants. W consider (that there is no nmerit in
the appeal which fails and is dismssed with costs.

SUBBA RAO J.-1 regret ny inability to agree with the

judgrment prepared by ny |earned brother Rajagopal a Ayyangar
As the fact,-; have been fully stated in the judgment of rmny
| earned brother, | need not repeat themexcept to the extent

necessary to appreciate the two points on which | proposeto
express my opi nion.

The appel l ants carry on business in cotton under, the nane
and style of Indramani Pyarelal Gupta & Co. The said firm
is a nenber of the East India Cotton Association Limted,
which is a recognized Association wthin the meaning of
the Forward Contracts (Regulation) Act, 1952, hereinafter
called "the Act". The Association has been forned for/ the
purpose of, inter alia, promoting and regulating trade in
cotton and providing a cotton Exchange and a Cearing
House. Under the Act a

formed by the Central Government and respondent is its man
and respondents 2 and 3 are its Menbers.
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Prior to January 21, 1956, on behalf of thenselves and their
constituents, the appellants entered into hedge contracts in
cotton for February 1956 and May, 1956 Settlenments wth
ot her menbers of the Association in accordance with its bye-
aws. When the said contracts were effected, bye-law 52 AA
ran as follows :

“(1) Whether or not the prices at which cotton may be bought
or sold are at any tinme controlled under the provisions of

t he Essential Conmodities Act, 1955, if the Textile

J.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 22 of 32

Comm ssioner with the concurrence of the Forward Markets
Commi ssion and after consultation with the Chairman, be of
opi nion that the continuation of hedge trading is likely to
result in a situation detrinmental to the larger interests of
the econony of India and so infornms the Board, the Board
shall forthwith cause a notice to be posted on the Notice
Board to that effect and on the posting of such notice and
notw t hst andi ng anything to the contrary contained in these
Bye-laws or in any hedge or on call contract made subject to
these Bye-law, the follow ng provision shall take effect.

(2) Every hedge contract and every on call contract in so far
as the cotton is uncalled thereunder, or in so far as the
price has not been fixed thereunder, entered into between a
menber and a nenber or between a nenmber and a non-nenber
then outstanding shall be deenmed cl osed out at such rate,
appropriate to such contract, as shall be fixed by the
Textil e Conm ssioner and the provisions of clauses (3), (4)
and (6) of Bye-law 52-A, in so far as they apply to hedge
and on call contracts shallapply as if the forned part of
this Bye-law. After the affixation of the said notice onthe
Noti ce Board, trading in hedge
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and on- call contracts shall be prohibited
until the Textile Commissioner wth the

concurrence of the Forward Markets Comm ssion
and after consultation wth the Chairman,
permts resunption".
On January 21, 1956, the Central Government, in exercise of
power conferred upon.it by sub-s. (1) of s. 12 of the Act,
notified a new bye-law 52-AA to be substituted in place of
the earlier bye-law 52-AA. The new bye-l aw reads as follows

"(1) Wiether or not prices at which cotton may
be bought or sold are at any time controlled
under t he provisi ons  of t he Essenti a
Commodities Act, 1955, if the Forward  Markets
Conmi ssion is of the opinion that continuation
of trading in hedge contract for any  delivery
or deliveries is detrinental to the interest
of the trading or the public interest or the
larger interests of the econony of India and
so notified the Chairman, then notw thstandi ng
anything to the contrary contained in~ these
Bye-laws or in any hedge or on call ~contract
nmade subject to these Bye-laws the follow ng
provi sions shall take effect.

(2) Every hedge contract and every on cal
contract in so far as cotton is uncalled
thereunder and relating to the delivery or
deliveries notified under clause (1)  entered

into between a nenber and a nenber or between a

menber and non-nenber then outstanding | shal

be deemed cl osed out at such rate appropriate
to such contract and with effect from such
date as shall be fixed by the Forward Markets
Conmi ssion and the provisions of Causes (3),
(4) and (6) of Bye-law 52A in so far as they

apply to hedge and on call contract" shal
apply as if they forned part of this Bye-law."
760

On January 24, 1956, the Forward Markets Comm ssion, in
exercise of the power conferred on it under the new

bye- | aw, issued a notification closing out al
contracts of February 1956 and May 1956 Settlenents at
the rates nmentioned in the said notification. The,
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petition for a wit of mandanus filed by the appellants
in the Hgh Court of Judi- cature at Bonbay for
ordering the respondents to cancel or withdraw the said
notification dated January 24, 1956, was dismissed in
the first instance by Coyajee, J., and, the appea
preferred agai nst the judgnent of Coyajee, J., was al so
di smissed by a division Bench consisting of Chagla,
C.J., and Tendol kar, T. Hence the appeal

| purpose, as | have already indicated, to
consider the following two questions, as in the view |
wi Il be taking on those questions, the appeal wll have
to be allowed, and no other question, therefore, wll
arise for consideration. The said questions are : (1)
Whet her under s. 12 (i) of the Act the Centra
Gover nment . has power to make a bye-law with

retropective effect; and (21 whether under s. 4 (f) of
the Act, the Forward Markets Commi ssion can exercise a,
power assigned to it under a bye-law made by the
Government under s. 12 of the Act.

Before considering the scope of the power of
the  Central Government under s. 12 (1) of the Act, it
is necessary to  consider whether the new byelaw
notified on January 21, 1956, has retrospective There
are material differences between the old bye-law 52-AA
and the new one substituted in its place Under the now
bye-law the inportant provisionis that all hedge
Contracts outstainding at the tine it cane into force
shal | be deened to be cl osed out at such rates as shal
be fixed by the Textile Conmi ssioner. Wher eas under
the old by lawthe, Textile Comm ssioner had to form
his opinion with the concurrence of the Forward Markets
Comm ssion and after consultationwth
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the Chairman, under the newbye-law the said power of
form ng an opinion is conferred solely on the For-ward
Mar ket s Conmi ssi on where as under the old, bye-law the
opinion and was in regard to the question whether hedge
trading was likely to result in a situation detrinenta
"to the larger interests of the economnmy of; India under
the new bye-law the opinionis in respect” of the
qguestion whether the continuation of trading in hedge
contracts wll be detrimental to the interests of
trading or the public interest or the larger interests
of the econony of India. While under the old byelaw
the question to he considered was in.regard to  hedge
tradi ng as such, under the new bye-law it is in respect
of the continuation of trading in hedge contracts for
any delivery or deliveries. Wile under the old  bye,-
| aw t he, sai d opinion was Communi cated to the Board for
action, under the new bye-law it is notified to the
Chai r man. Wil e under the old bye -law trading, in
hedge and on call contracts could be resumed if the
Textile Commissioner, wth the concurrence of the
Forward Markets Conmi ssion and after consultation wth
the Chairman, permtted the resunption, under the  now
bye-law the said provision for resunption is onmitted.
It is, therefore, manifest that the power of closing
out a contract under the new bye-law differs from that
Under the old bye lawin respect of the purpose of
closing out, the authority enpowered to order the close
out and the consequences of such closing out. It is
idle to contend that the new bye-law nakes only
i nconsequential changes in the old bye-Iaw. The new
bye-law operates wupon an inportant term of a

contract entered into before it cane into
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force, nanely, the node of performance: it
carries oi | its face t he vi ce of
retroactivity. In Craies on Statutes, 5th
Edn’ . p, 366, t he fol l owi ng passage
appropriate to the question now raised is
f ound.
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renders the perfornmance of a contract inpo-
ssible, the rule of lawis that the contract
to frustrated by supervening inpossibility,
consequently in this case also the statute
operates retrospectively."
The |learned author proceeds to state at
367:
"The principle of this case has been applied
in later cases to contracts the performance of
whi ch  in manner contenplated by the parties
has been rendered inpossible by reason of sone
change in the law "
It is, therefore, clear that the said bye-law, in so far as
it purports to effect the node of performance of the
preexi sting contracts,” is -certainly retrospective in
operation. I am assuming for the purpose of the present
guestion that the bye- | aw cannot be construed in such a way
as to confine its operation only to contracts that are
entered into after it came into force. If so, the question
ari ses whether the Central Governnment had power to nake a
bye law under s. 12 (1) of the Act wth ‘retrospective
ef fect-Section 12 (1) of the Act reads
"The Central Government may, either on a
request in_ witing received by it in this
behal f fromthe governi ng body of a recognized
association, or if in its opinion it is
expedient so to do, nake bye-laws for all or
any of the matters specified in section Il or
amend any bye l'aws nmade by such association
under that section.’
Section 11 enunerates the matters .in respect of which the
recogni zed associations can nmake. bye. [|aws for t he
regul ati on and control of forward contracts. Neither s. 12
nor a. 11 expressly states that a bye-law with retrospective
operation can be nmade under either of those two sections.
Ful | effect
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can be given to both the sections by recognizing a power
only to nmake bye-laws prospective in operation, that is,
bye-laws that would not affect any vested rights: In the
circunstances, can it be held that the Central Governnent to
which the power to nmake bye-laws is delegated by the
Legi sl ature w thout expressly conferring on it a power to
give them retrospective operation can exercise -a power
thereunder to make such bye-laws. Learned counsel for the
respondents contends that, as the Legislature can nake a | aw
with retrospective operation, so too a delegated authority
can make a bye-law with the same effect. This argunent
ignores the essential distinction between a Legislature
functioning in exercise of the powers conferred on it under
the Constitution and a body entrusted by the sai d
Legi slature with power to nake subordi nate Legislation. In
the case of the Legislature, Art. 246 of the Constitution
confers a plenary power of Legislation subject to the
[imtations nmentioned therein and in other provisions of the
Constitution in respect of appropriate entries in the
Seventh Schedule. This Court, in Union of India v. Madan
CGopal Kabra (1), held that the Legislature can always
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Legislate retrospectively; unless there is any prohibition
under the Constitution which has created it. But the sane
rule cannot obviously be applied to the Central Governnent
exercising delegated Legislative power for the scope of
their power s not co-extensive with that of Parlianent.
This distinction is clearly brought out by the |earned
Judges of the Allahabad Hi gh Court in Mddi Food Products
Ltd. v. Conmi ssion of sal es-Tax, U P. (2), wherein the
| ear ned Judges observed:

"A Legislature can certainly give retrosp-

ective effect to pieces of Legislation passed

by it but an executive CGovernment exercising

subordi nat e ‘and del egated | egislative

(1) [1954] S.C. R 541.

(2) A T. R 1956 All. 35.
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powers, cannot make |egislation retrospective

in effect wunless that power is expressly

conferred. "
In Strawboard Manufacturing Co. Ltd. v. Gutta MIIl Wrkers
Union (1) a question arose whether the Governor of U P.,
who referred an industrial dispute to a person nom nated by
him with a direction that he should submt the award not
later than a particular date could extend the date for a
making of the award so as to validate the award nade after
the prescribed date. ' Reliance was placed upon s. 21 of the
U P. General dauses Act, 1904, in support of t he
contention that the power of anendment and  nodification
conferred on the State Governnent under that section m ght
be so exercised as to have retrospective ~operation. In
rejecting that contention, Das, J., as he then was, observed

"It is true that the order of April 26, 1950,
does not ex facie purport to nodify the ' order
of February 18, 1950, but, in view of the
absence of any distinct provision in  section
21  that t he power of amendnent and
nodi fi cati on conferred on the State Government

may be so exercised as to have retrospective

operation the order of April 26, 1950, viewed
nerely as an or der of amendnent or
nodi fication cannot, by virtue of section 21
have that effect."”
This decision is, therefore, an authority for the position
that wunless a statute confers on the Government an express
power to make an order with retrospective effect, it~ cannot
exercise such a power. The Mysore High Court in a
considered judgnment in India Sugar & Refineries Ltd. .
State of Mysore (2) dealt with the question that now -arises
for consideration. There, the Governnent issued
(1) [1953] S.C.R 439. 447-448.
(2) A 1. R 1960 Mys. 3
765
there notifications dated 9-4-1956, 15-10-1957 and 13-2-1958
purporting to act wunder s. 14 (1) of the Madras Sugar
Factories Control Act, 1949, whereby cess was inposed on
sugar cane brought and crushed in Petitioner’'s factory for
t he crushi ng season 1955. 56, 1956-57 and 1957-58
respectively. One of the question rai sed was whet her under
the said section the Government had power to issue the
notifications inposing a cess on sugarcane brought and
crushed in petitioner’s factory for a period prior to the
date of the said notifications. Das CGupta, C. J., deliver-
ing the judgment of the division Bench, held that it could
not . The |earned Advocate General, who appeared for the
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State, argued, as it is now argued before us, that in a case
where power to make rules is conferred on the Governnment and
if the provision conferring such a power does not expressly
prohibit the making of rules with retrospective operation
the CGovernment in exercise of that power can nake rules with
retrospective operation. |In rejecting that argument, the
| earned Chief Justice, delivering the judgenent of the
di vi si on Bench, observed at p. 332:

“In nmy opinion a different principle would

apply to the case of an executive Government

exerci si ng subor di nat e and del egat ed
| egi sl ative powers. In such oases, unless the
power to ‘act retrospectively is expressly
conferred by t he Legi sl ature on t he
Gover nment’, t he Gover nnent cannot act
retrospectively."

Wth respect, | entirely agreeewith the said observations.

The same question was again raised and the same view was
expressed’ by the Kerala Hi gh Court in C W Mtor Service
(P) Ltd.. v. State of Kerala (1). There the Regiona
Transport - Authority, Kozhikode, granted a stage carriage
permit to the third respondent therein in respect of a

pr oposed
(1) A 1. R (195) Ker. 347, 348.
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Ghat route. The grant of the permt was challenged on the
ground that when that order was passed  there was no
constituted Regional Transport Authority for the district.
It was contended on behal f of the contesting respondent that
the said defect was cured by a subsequent notification
issued by the Government whereby Government -ordered the
continuance of the Road Transport Authority fromthe date of

the expiry of the termof the said ’'Authority ¢till its
successor was appoi nted. The High Court held that the
notification with retrospective operation was bad. In that

context, Varadaraja |yengar, J., observed
"The rule is well-settled that even in a case
where the executive GCGovernnent acts 'as a
del egate of a legislative authority, it has no
pl enary power to provide for retrospective
operation wunless and wuntil that ~ power is
expressly conferred by the parent enactnent.”

The House of Lords in Howell v. Folrmouth Boat Construction

Co. Ltd. (1) expressed the sane opinion and al so pointed cut

the danger of conceding such a power ~to a delegated

aut hority. There, a licence was issued to operate

retrospectively and to cover works already done ~under the

oral sanction of the authority. Their Lordships observed:
"I't would be a dangerous power to place in the
hands of Mnisters; and their subordinate
officials to allowthem when. ever they had
power to license, to grant the |licence ex post
facto; and a statutory power to |icense should
not be construed as a power to authorise  or
ratify what has been done unless the specia
terns of the statutory provisions clearly
warrant the construction."”

It is true that this is a case of a licence issued by an

(1) (21951) A C 837.
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authority in exercise of a statutory power conferred on it,

but the sanme principle nmust apply to a byelaw nade by an

authority in exercise of a power conferred under a statute.

Qur Constitution promises to usher in a welfare State. It

i nvol ves confernent of powers of subordinate |egislation on
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government and governnental agencies affecting every aspect
of human activity. The regulatory process is f ast
becom ng an ubi quitouselenment in our life. In a welfare
State, perhaps,it is inevitable, for the sinple reason

that Parlianent or Legislature cannot be expected to provide
for all possible contingencies. But there is no effective
machinery to control the rul e-naking powers, or to prevent
its diversion through authoritarian channels. | f t he
conferment of power to nmake del egated Legislation proportion
vigor carried with it to nake a rule or bye-law with
retrospective operation, it may become an instrunent of
oppr essi on. In these circunstances, it has been rightly
held that the provision conferring such a power nust be
strictly construed and unless a statute expressly confers a
powers to nake a rule or bye-law retrospectively, it nust be
held that it has not conferred any such power. It is said
that such a strict construction may prevent a rule making
authority from making a rule in an energency, though the
occasi on /demands or justifies a rule wth retrospective
ef fect. The sinple answer to this alleged difficulty is
that iif the Legislature contenplates or visualizes such
emergencies, calling for the making of such rules or bylaws
with retrospective effect, it should expressly confer such
power . It is also said that the Government can be relied
upon to make such rules only on appropriate occasions. This
Court cannot recognize inplied powers pr egnant with
potentialities for mschief on such  assunptions. That
apart, the scope or anmbit of a rul e cannot be nade to depend
upon the status of a functionary entrusted with a
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rule making power. In public interest the |east the court
can do is to construe provisions conferring such. a power
strictly and to confine its scope to that clearly expressed
t herein.

Applying that rule of strict construction, | would hold that
s. 12 (1) does not confer a power on the Central Governnent
to nake a bye-law with retrospective effect and, therefore,
the new bye-law nmade on January 21, 1956, in so far as it
purports to operate retrospectively is invalid.

Assuming that it is permissible to infer such a power by
necessary inplication, can it be said that it is possible to
so inmply wunder s. 12 of the Act ? The phrase "necessary
i mplication", as applied in the law  of statutory
construction neans an inplication that s absol utely
necessary and unavoi dable; that is to say, a court nust cone
to the conclusion that unless such an inplication i's nade,
the provisions of the section could not be given full effect
on the wording as expressed therein. Under s. 12 of. the
Act, the Central Governnent may either on a request in
witing received by it from the governing body 'of a
recogni zed association, or if inits opinion it ist expedient
so to do, make byelaws for all or any of the matters
specified in s. 11 or anend any bye-law nmade by such
associ ation wunder that section. Now s. 11 says that —any
recogni zed associ ati on may, subject to the previous approva
of the Central Governnent, nmake bye-laws for the regulation
and control of forward contracts; under sub a. (2) thereof,
the association is authorized to nake | aws providing for any
of the matters nentioned therein. A glance at those matters
shows that all the bye-laws providing for those nmatters
could be framed wthout giving s. 12 any retrospective

effect. It is said that s. Il (0) gives an indication that
a bye-law contenpl ated by that sub-clause nust necessarily
provide for its retrospective operation. It reads:
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"the enmergencies in trade which may arise and

the exercise of powers in such energencies

i ncl udi ng the power to fix maxi mum and m ni mum

prices;"

The | earned Solicitor General contends that an occasi on may
arise when by a determ ned action of a "bear” or a "bull"
the rates nmmy about up beyond a reasonable level or fal
down steeply below a particular point creating an energency
in the market and in that energency it would be necessary
for the authorities concerned to step in and close out the
contracts, and unless the bye-law is made retrospective such
an energency cannot be net and, therefore, the power to make
a by-law to neet an energency contenplated ins. 11(o) of
the Act nust necessarily inply a power to nake a bye-I|aw
retrospectively. There is.an underlying fallacy in this
ar gunent . The conferment of ‘a power on the Governnent to
make a bye-law wi th retrospective operation nmust be abso-
lutely ~necessary and unavoi dable to provide for the matter
nmentioned  in- sub-cl. (o) of s. 11 or any other clause of
sub-s. " (2) of s.11. A bye-law could certainly be nade to
provi de for an emergency visualized by the learned Solicitor
General or for any other energency contenplated by that
clause wth only prospective operation. |t cannot, there-
fore, be said that unless retrospective operation was given
to the provisions/of s. 12, the objects of the legislation
woul d be defeated or the purposes for which the power was
conferred could not be fulfilled. 1. therefore, hold that
s. 12(1) of the Act does not confer any such power on the
Central Covernment by necessary inplication
The second question turns upon the interpretation of a. 4 of
the Act. It reads:

"The function of the Conmission shall be-

(a) to advise the Central Governnent in
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respect of the recognition of, or the wth-

drawal of recognition from any association or

in respect of any other matter arising out of

the adm nistration of this Act;

(b) to keep forward markets under observa-

tion and to take such action in relation to

themas it may consider necessary, in exercise

of the powers assigned to it by or under this

Act;
(c) to collect and whenever the Conmi ssion
t hi nks it necessary publ.ish i nformation

regardi ng the trading conditions in respect of
goods to which any of the provisions of this
Act is made applicable, including | information
regardi ng supply, demand and prices, and to
submit to the Central Governnent periodica
reports on the operation of this Act- and on
the working of forward nmarkets relating to
such goods;

(d) to nake recommendati on generally with a
view to inproving the O ganisation and working
of forward narkets;

(e) to undertake the inspection of the acco-
unts and other documents of any recognized
association or registered association or any
menber of such association when. ever it

considers it necessary; and

(f) to perform such other duties and
exerci se such other powers as nmay be assigned
to the Comm ssion by or under this Act, or as
may be prescribed.”
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Two questions arise under this section, nanely, (i) whether
t he duties inposed and the powers conferred on t he
Comm ssion under cl. (f) of s. 4 shal
771
be read ejusdemgeneris with those inposed or conferred
under cls. (a) to (e), and (ii) whether the powers assigned
to the Commi ssion by or under a bye-law can be perforned by
the Comm ssion wunder <cl. (f). To appreciate the first
guestion it would be necessary to know the constitution of
the Commi ssion and its rule in the schene of control pro-
vided by the Act. Under a. 2(b), ",Conmm ssion’ neans the
Forward Markets Conm ssion established under s. 3. Section 3
enmpowers the Central Governnent to "establish a Conm ssion
to be called the Forward Markets Comm ssion for the purpose
of exercising such functions and di schargi ng such duties as
may be assigned to the Conmission by or under this Act".
Clauses (a) to (e) of s. 4 show that the function of the
Conmi ssion are wholly supervisory and advisory in nature.
It keeps the forward markets under observation, collects and
publishes _information, undertakes the inspection of the
accounts —and ot her docunments, and nakes recomendations to
the Central Governnent -in respect of matters nentioned in
that section. Under s. 8(2)(c), the Central Government may
also direct the Conm ssion to inspect the accounts and ot her
docunents of any,/ recognized association or any of its
nmenber, % and submt its report thereon to the Centra
Government. It is, therefore, nmanifest that the Comri ssion
has no adm nistrative functions or powers of nmanagenent or
powers of interference in the internal managenent of the
regi stered associations on theother hand, s. 11 and the
bye-laws franed thereunder it is not necessary to go into
them in detail show that the regulation and control of the
busi ness of forward contracts and  other businesses is
entirely in the hands of the Association. The doctrine of
ejusdem generis is very well-settled. The expression of
ej usdem generis" nmeans of the same kind', and "it is only an
illustration of specific application of the broader maxim
noscuntur a sociia i. e., general and specific
772
words which are capable of an analogous neaning, being
associ ated together, take colour fromeach other,” so that
the general words are -restricted to a sense, anal ogous,” to
the less general”. Wile to invoke the application of the
doctrine of ejusdemgeneris there nust be a distinct genus
or category., that is to say, the specific words preceding
the general word nust belong to the sanme class, the maxim
noscuntur a sociis is of wider application. This Court in
The Western India The acres Ltd. v. Minicipal Corporation of
the City of Poona, though did not expressly say so, in ny
view was dealing with the said two doctrines, ~and it
observed therein:
B al though the rule of construction
based on the principle of ejusdem generis
cannot be invoked in this case, for items (i)
to (x) do not, strictly speaking, belong to
the sanme genus, but they do indicate, to our
mnd the Kkind and nature of tax which the
muni ci palties are authorized to inpose.”
So, in the present case, it way be said that cls. (a) to (f)
may not belong to the same class, but they indicate that the
functions described in the said clauses, being supervisory
and advisory in character, are so anal ogous to each other
that they take colour fromeach other and therefore the
general words follow ng nust be restricted to a sense ana-
logous to the said functions. It is said that cl.(f)
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provides for duties and powers, whereas cls. (a) to (e) only
deal with functions and, therefore, cl. (f) nmust be deened
to provide for altogether a different subject-matter. I
cannot agree with this contention, for the heading of s.4 is
"Function of the Commi ssion", and the action opens out wth
the words "The functions of the Conm ssion shall be" and the
functions are nentioned in cls.(& to
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(f). It is, therefore, manifest that the duties and powers
nment i oned in cl.(f) are also functions. To put it
differently, all the clauses deal with functions of the
Conmi ssi on. That apart, a power and a duty are, the two

facts of the same concept.. Causes (a) to (e) also, though
ex facto they read as if they inpose only duties, on a
closer scrutiny indicate that the duties cannot be exercised
wi t hout the correspondi ng powers for the discharge of those
duties. | would, therefore, hold that the duties and powers
that may be assigned to the Comm ssion under cl. (f) can be
only supervisory or advisory functions other than those
nentioned in cls.(a) to (e). The power conferred on the
Conmi ssi on_under the bye-law nmade by the Governnment to cl ose
out contracts and thus terminate the contracts is neither an
advisory nor a supervisory power, and, therefore, the
Conmi ssi on cannot | egal ly exercise the sane.
The second question turns upon the interpretation of the
provisions of cl. (f) of s.4. The said clause reads:

"to  perform such duties and- exercise such

other. 'powers as nmmy be assignhed to t he

Conmi ssiion by or under this Act, or as may be

prescribed. "
The crucial words are ,by or-under this Act, or as nmay be
prescri bed". Under s. 2(h) of the Act ~ "Prescribed" neans
"prescribed by rules nade under this Act” ; an( a. 2 (k)
defines "rules" thus ;

"rules", with reference to the rules relating

in_general to the constitution and nanagenen

of an associ ation, includes in the case of an
i ncorporated association its nenorandum and
articles of association.™”

If read with the definition of the word "Prescri bed"
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cl. (f) indicates that the conmmssion can perform the
functions assigned to it by or under the Act, or as may  be
prescribed by the rules made under the Act. The specific

nmention of the rules made under the Act in the clause nmakes
it abundantly clear that the phrase "’ under the Act"
excludes a rule made in exercise of the power conferred
under the Act, for if the said phrase takes in a rule, the
word "Prescribed" beconmes redundant. Such ineptitude and
went of precision in drafting shall not be attributed to the
Legi sl ature, except for conpelling reasons. |If a rule was
not conprehended by the phrase "Under the Act", it would be
illogical to hold that it would take in a bye-law. It would
nean that the Legislature specially provided for a rule,
which has certainly a higher status than a bye-law in
legislative practice, while it treated a bye-law as a
provi sion of Act: that cannot be. The other reason that nay
be suggested is that the word "Prescribed" was wused in
super abundant caution or by m stake. I f superabundant
caution was required to nention separately the rules,
greater caution would have been necessary to provi de
separately for a bye-law. A court ordinarily shall attenpt
to give meaning to every word used by the Legislature,
unless it is inpossible to do so. Here there is not only no




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 31 of 32

such inpossibility, but there is also a good reason for the
Legi slature in excluding the bye-laws fromthe operation of
cl.(f) of s. 4 of the Act.

Subordi nate or del egated | egislation takes different formns.
Subordinate legislation is divided into two main classes,
nanel y, (1) statutory rules, and (ii) bye- | aws or
regul ations nade, (a) by authorities concerned with |I|oca
government, and (b) by persons, societies, or corporations.
The Act itself recognizes this distinction and provides both
for making of the rules as well as bye-laws. A conparative
study of ss. 11 and 12 wher eunder
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power is conferred on the Central Governnent and the
recogni zed associations to nake bye-laws on the one hand,
and s. 28, whereunder the Central Government is enpowered to
make rules on the other, indicate that the forner are
i ntended for conducting the business of the association and
the letter for~ the purpose of carrying into effect the
objects of the Act. In considering the question raised in
this case in this distinction will have to be borne in mind.
It woul'd  be unreasonable to assunme that a private
associ ation, though registered under the Act, could confer
powers on a statutory-authority ,under the Act. That is why
under s. 4(f), the Legislature did not think fit to provide
for the assignnent of a function to the commission in
exerci se of a power under a bye-law. The nonnention of bye-
law in cl. (f) is not because of any accidental onission but
a deliberate one, because of the incongruity of an
assignment of a function to the Comm ssion under. a bye-Iaw.
I  would, therefore, construe the words "by or under this
Act, or as may be prescribed” as follows : (by this Act"
applies to powers assigned proportion vigor by t he
provisions of the Act ; ’under this Act" applies to an
assignment nade in exercise of an express power conferred
under the provisions of the Act; and 'may be prescribed”
takes in an assignment nmade in exercise of a power conferred
under a rule. This construction gives a natural neaning to
the plain words used in the section and avoids stretching,

the |language of a statutory provision to save -an illega
bye-1 aw. In this context two decisions are cited ~at the
Bar . The first is that of the Judicial Cormittee in Hubl

El ectricity Conpany Ltd. v. Province of Bonbay (1). Ther e,
under s. 3(2)(f) of the Indian Electricity Act (No. ~TX of
1910) "the provisions contained in

(1) (1948) 26 I.A. 57.
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the Schedul e shall be deemed to be incorporated with, and to
formpart of, every licence granted under this Part”. Under
s. 4(1)(a) of the said Act, ", The Provincial Governnent nay,
if inits opinion the public interest so requires, revoke a
licence", inter alia, if "the licensee in the opinion of the
Pr ovi nci al Governnment makes wail ful and unr easonabl y
prol onged default in doing anything required of him by or
under this Act". Under sub-cl. (6) of the Schedule, a
licensee had to conmply wth certain conditions. The
CGovernment revoked the licence on the ground that the
licensee did not conply with the conditions laid down in
Schedule VI, which were deenmed to be incorporated in the
licence by virtue of s. 3(2), and therefore he did not do
the thing required of himw thin the neaning of s. 4 of that

Act . The Privy Council held that the performance by the
i censee of the conditions of the Schedule to the Act was
clearly required to be made under the Act. Thi s decision

does not help wus very nuch in the present case, as the
guestion of bye-law did not arise therein'. Nor the
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decision of the WMdras Hgh Court in Narayanaswany V.
Krishnamurthi (1) is of any assistance. There the question
was whether the regulations framed by the Life |nsurance
Corporation by virtue of the powers vested in it by Act 31
of 1956 prohibiting the enpl oyees from standi ng for el ection
fell within the neaning of the words ,under any law' in Art.
191 (1) (e) of the Constitution. The Hi gh Court held that
the regulations were | aw nade under the Act of Parlianent.
The concl usi on was based on the principle that the rule nade
in pursuance of the del egated power has the sanme validity
and has the sane characteristic as a |law nmade directly by
the Parlianent. Apart fromthe fact that the words to be
construed there were different and in a sense wider than the
words to be construed in the present case, the principle
accepted in the decision is only

(1) I.L.R 1958 Mad 513.
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of a general application and does not help to construe the
specific 'words of cl. (f) of s. 4 ; their nmeaning can be
gat hered ‘onl'y by interpreting the said words, having regard
to the setting and the context in which they are used.

For the foregoing reasons, | would hold that the Governnent
had no power wunder-s. 12 of the Act to nmke a bye-Ilaw
assigning any function to the Commission. It follows that
notification dated January 24, 1956, by the Forward Markets
Conmi ssion was illegal and the appellants would be entitled
to the issue of a wit of mandanus in‘the terns prayed for.
In the result, the appeal is allowed with costs.
ORDER

In view of the Judgment of the mmjority, the appeal stands
di sm ssed with costs.
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