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ACT:

I ncome Tax--Assessnent--Purchase of shares for acquiring
managi ng agency rights--Loss incurred in sale of such
shares--1f of a capital nature

HEADNOTE:

The appellants, a private limted conpany, carrying on
busi ness as brokers, managi ng agents and deal ers in /‘shares
and securities and having as one of their objects the
acqui sition of managi ng agenci es, pur chased shares of
the Dawn MIls at a rate nuch higher than the market rate
for obtaining the controlling voting right and thereby
acquired the managi ng agency of the MIls. Later on, they
sol d-some of those shares and suffered ~a loss of Rs.

1,78, 438. The I ncome-tax O ficer in assessing the taxable
i ncore disallowed the | oss and the Appellate
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Assi stant Conmi ssi oner on appeal confirned that order. The

I ncome-tax Appellate Tribunal held that the shares did not
beconme stock-in-trade of the appellants, but since the |o0ss
incurred was incidental to their business of acquiring
managi ng agency, it was allowable as a revenue | o0ss. On
reference, the H gh Court held that the shares acquired by
the appellants were a capital asset and the | oss suffered by
the sale was of a capital nature.

Hel d, that the Hi gh Court had taken the correct view of the
matter and the appeal mnust fail

The question whether a transaction is or is not an adventure
of the nature of trade has-to be decided in the light of the
intention of the assessee judged by the legal requirenents
associ ated with the concept of trade or business.

Since the shares in question were purchased by the appel-
lants with the intention of acquiring the nanaging agency
and not in the course of their business as dealers in shares
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with the intention of trading in those shares and what was
acquired by such purchase was a capital asset in the shape
of a managi ng agency, it could not be said merely because
the managi ng agency could be utilised for earning profits,
that those shares were stock-in-trade of their share
busi ness.

G Venkat aswam Nai du and Co. v. The Conm ssioner of |ncome-
tax, [1959] Supp. 1 S.C.R 464 and The Oriental |Investnent
Co., Ltd. v. The Commi ssioner of |nconme-tax, Bonbay, [1958]
S .CR 49, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDI.CTION;. Civil Appeal No. 698 of 1957.
Appeal by special |eave fromthe judgnment and order dated
August 2, 1956, ~of the Bonbay Hi gh Court in Income-tax
Ref erence No. 1 of 1956.

A V. Vi swanatha Sastri, B. A Palkhiwala and G
Copal akri'shnan, for the appellant.

Hardyal Hardy and D. Gupta, for the respondent.

1960. Decenmber 5. The Judgnent of the Court was delivered
by

SHAH, J.-The Hi gh Court of Judicature at Bonbay answered the
following two questions referred by the I ncome Tax Appellate
Tri bunal, Bench "B", Bonbay, under s. 66(1) of the Indian
I ncome- Tax Act, 1922:

(1) Wether the acquisition of the nanagi ng agency
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of the Dawmn MIls Co., Ltd., wasin the nature of a it n
"busi ness" carried on by the assessee conpany?

(2)..1f the answer to the first question is in t he
affirmative, whether the loss suffered by the assessee
of...conpany of Rs. 1,78,438 on purchase and sale of 400
shares of the Dawn MIIls Co., Ltd., being incidental to its
busi ness of acquiring the managi ng agency, was a loss of a
revenue nature?,

as follows:

(1)..Acquisition of the nmanagi ng agency was an -acqui'sition
of a capital asset;

(2)..The loss in respect of the 400 shares was of -a capital
nat ure.

Against the order of the Hgh Court, this appeal is
preferred with special -1 eave.

The appellants are a private limted conpany  registered
under the Indian Conpani es Act, 1913, and carry on -business
as brokers, nmanaging agents and dealers in shares and
securities. One of the objects for which the appellants
were incorporated was to acquire managi ng agencies. The
appel l ants also carried on business in shares of different
conpanies, and were assessed to incone-tax as dealers in
shares and securities.

Ms. Sassoon J. David, & Co., Ltd. were the mmnagi ng agents
of the Dawn MIls Ltd.-a public limted conpany-and  they
held 2,507 out of a total issue of 3,200 shares. On
Septenber 28, 1946, the appellants purchased from Ms.
Sassoon J. David & Co., Ltd. 1,507 shares of the Dawn MIls
at the rate of Rs. 2,321-8-0 per share and havi ng obtained a
controlling voting right, acquired the managing agency
rights of the MIIs. The remaining, one thousand shares
were acquired fromMs. Sassoon J. David & Co., Ltd. by the
Directors of the appellants at the rate of Rs. 1,500. At
the material time, the ruling market price of the shares of
the Dawmn MIls was Rs. 1,610. In Decenber, 1946, the
appel l ants sol d 400 out of the shares purchased by them and
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thereby suffered a loss of Rs. 1,78,438. The loss suffered
by the appellants in the year of account January 1, 1946, to
Decenber 31, 1946, by sale of shares including 400 shares of
t he
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Dawn MIls was Rs. 1,92,834. Crediting Rs. 1,05,907 earned
as profit in certain other share transactions, the net |oss
suffered in the share transactions in the year of account
amounted to Rs. 86,927. The appellants valued their shares
at the end of the year of account, at cost or market price
whi chever was lower. By this method of valuation, the books
of account of the appellants showed a |l oss of Rs. 7,97,792
which included a | oss of ‘Rs. 7,04,000 on the valuation of
the Dawn MIls shares held by the appellants at the end of
the year of account.

In the incone-tax -assessnent for the vyear 1947-48, the
appel lants clainmed Rs. 86,927 as |oss on sales in trade in
shares ~and Rs. 7, 97,792 as |oss on valuation of stock-in-
trade. The Income Tax O ficer, Conmpanies’ Circle 111(1),
Bonbay,  'disall owed the | oss suffered by the appellants in
the sale of the Dawn M| | s shares, because in his view those
shares were purchased by way of capital-investment and the
loss suffered by sale thereof could not be allowed as a
trading | oss. He ‘al soheld that the appellants were not
entitled to depart fromthe nethod adopted in earlier years
and to value the closing stock of shares in the year of
account at cost or narket price whichever was |ower and to
claim the difference between the ~opening and cl osi ng
valuation as a trading |oss. The Appellate Assistant
Comm ssioner confirmed that order. |In appeal, the Incone
Tax Appel late Tribunal held that the managi ng agency of the
Dawn MIIls was acquired by the appellants as a part of their
busi ness activity and the shares of the MIlIls having been
purchased in the regular course incidental to their business
of acquiring the managi ng agency, the loss on the sale of
those shares was all owabl e as a revenue | oss; but the shares
of the Dawn MIls were not, ‘the stock-in-trade/ of the
appel | ants’ busi ness and they were not entitled to'treat the
di fference between the purchase price and the value at close
of the year of those shares, —as a trading | oss.
Accordingly, the Tribunal allowed Rs. 1,78,438 as |oss _on
sal e of 400 shares of the Dawn MIls., but did not allow Rs.
7,04,000 as loss arising out of the valuation of the Dawn
MI1ls shares at the
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end of the year of account. On the application of the
Conmi ssioner of Income Tax, the Tribunal referred to the
Hi gh Court the questions set out hereinbefore. |In the High
Court, the appellants took out a notice of - notion for
directing the Tribunal to refer certain questions which the
appel l ants cl ai nmed arose out of the order of the " Tribuna

and which the Tribunal did not refer.

The High Court agreed with the opinion of the Tribunal ' that
the shares of the Dawn MIls were not the stock-in-trade  of
the appellants and that those shares were purchased by the
appel l ants with the object of acquiring the managi ng agency.
The High Court, however , held that the shares acquired by
the appellants formed a capital asset and the loss suffered
by sale of 400 out of those shares in the year of account
being a capital loss, was not in the conputation of inconme a
perm ssi bl e deduction. The Hi gh Court dism ssed the notice
of notion taken out by the appellants.

In considering whether a transactionis or is not an
adventure in the nature of trade, the problem nust be
approached in the light of the intention of the assessee
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havi ng regard to the "legal requirenents whi ch are
associated wth the concept of trade or business". The

inference on this question raised by the Tribunal on the
facts found is of mixed lawand fact and is open to
chall enge before the High Court on a reference under s. 66
of the Income Tax Act G Venkataswam Naidu & Co. v. The
Conmi ssioner of Incone Tax (1). It was held in The Oienta

I nvestment Co., Ltd. v. The Comm ssioner of Inconme Tax,
Bonbay (2), that the question whether the appellants’

transactions amounted to dealing in shares and properties or
to investment, is a mxed question of |aw and fact, and that
the legal effect of the facts found by the Tribunal on which
the assessee could be treated as a dealer or an investor, is
a question of law. The Tribunal held that the shares of the
Dawn M1 Is purchased by the appellants did not becone their
stock-in-trade. But they hel'd that the transaction

(1) [1959] SUPP. S.C. R 646.

(2) [1958] S.C. R 49.
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havi ng " been effected in the regul ar course of the business
of the —appellants, viz., the acquisition of managi ng
agencies, the loss resulting fromthe sale of shares was
incidental to that business and was a revenue loss. It is
not easy to appreciate the process by which this conclusion
was reached. The /'shares were purchased for the purpose of
acquiring the nanaging agency of the Dawn MIls; they were
not purchased in the course of the appellants’ business as
deal ers in shares. By purchasing the shar es whi ch
facilitated acquisition of the nmanaging agency, a capita

asset was acquired and nerely because the _mmnaging agency
could be utilised for earning profit, the acquisition of the
shares which |led to the acquisition of the managi ng. agency
could not, in the absence of an intention to trade in those
shares, be regarded as acquisition of stock-in-trade of the
share Dbusiness. The appellants-had -undoubtedly purchased
the shares of the Dawn MIls wth npbney borrowed at
interest, but that circunstance by itself does not  evidence
an intention to trade in the shares. Nor is the fact,/ that
the appellants are dealers in hares and their Menorandum of
Associ ation authorises themto carry on business in shares
of any inportance in the circunmstances of this case. The
appel lants by entering the shares of the Dawmn MIls in their
statenment of shares in which trading transactions were
carried on could not alter the real character  of -the
acqui sition. The appellants were undoubtedly ~dealers in
shares; but the transaction in the Dawn MIIs shares was ex
facie not a business transaction. The current market rate
at the date of purchase was Rs. 1,610 per share whereas the
appel l ants acquired the shares at the rate of Rs. 2,321-8-0
per share. Even assuming that the appellants acquired the
entire block of 2,507 shares. fromMs. Sassoon J. David &
Co., Ltd.-the shares transferred to the names of the
Directors being held by themnmerely as nomnees of the
appel | ants-the price per share was considerably in excess of
the prevailing market rate. The only reason for entering
into the transaction which could not otherw se be regarded
as a prudent business transaction, was the
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acquisition of the nanagi ng agency. |If the purpose of the
acquisition of a large block of shares at a price which
exceeded the current market price by a million rupees was
the acquisition of the nanagi ng agency, the inference is
inevitable that intention in purchasing shares was not to
acquire them as part of the trade of the appellants in
shares. The Tribunal found that the Dawmn MIIls’ shares were
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acquired by the appellants for obtaining the managi ng agency
of the MIIs. The agency was acquired by virtue of the vot-
ing power which the appellants obtained having purchased a
very large block of shares, and for acquiring the managing
agency, t he appel I ant s did not pay any di stinct
consi deration. The nanagi ng agency is manifestly the source
of profit of the appellants; but the shares purchased and
the nmanagi ng agency acquired were both assets of a capita

nature and did not constitute stock-in-trade of a trading
venture. |If the shares were acquired for obtaining contro

over the managi ng agency of the Dawn MIIls, the fact that
the acquisition of the shares was integrated wth the
acquisition of the managing agency did not affect the
character of the acquisition of the ;hares. Subsequent
di sposal of sone out of the shares by the appellants could
al so not convert what was a capital acquisition into an
acquisition in the nature of trade.

The High Court~ was therefore right in holding that the
acqui sition of the nanaging agency was an acquisition of a
capital  ‘asset and the loss incurred by sale of the 400
shares was of a capital nature. The Hi gh Court was also
right in disnmissing the notice of notion for an order
directing the Tribunal to refer the questions suggested by
the appellants. [If the-acquisition of the shares was not
acqui sition of a stock-intrade, but of a capital asset, the
appel l ants, by valuing the shares at cost or market price
whi chever was | ower, could not bring the difference between
the purchase price and the valuati on nade by theminto their
tradi ng account.

The appeal therefore fails and is dismssed with costs.
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