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ACT:

Crimnal Trial-Bribery and forgery-Public Servant, tried by
Sessions Judge-Legality of trial-Accused permanent servant
of Assam Governnent | oaned to Central Government Sanction by
Central CGovernnent, validity of-Crimnal Law Anendrment Act,
1952 (46 of 1952), ss. 7, 10-Code of Crimnal Procedure,
1898 (Act of 1898), ss. 197, 213-Prevention of  Corruption
Act 1947 (2 of 1947) s. 6.

HEADNOTE:
The appellant was in the pernanent service of the Assam
CGovernment but his services were lent to the Centra

Gover nnment . At the relevant time, i e , Decenber 1945 to
Septenber 1946, he was posted at Kanpur as Deputy lron &
Steel Controller. In connection wth the granting of

permts to certain persons charges under ss. 120B, 161, ~ 165
and 467 Indian Penal Code, and under r. 473(3) read wth
r.472, Defence of India Rules were |eveled against him
Sanction for his prosecution was granted ~by the Centra
CGovernment on January 31, 1919, and a charge sheet was
submtted against him On March 1, 1952, the appellant was
committed to the Court of Sessions for trial. The tria
commenced on May, 7, 1953, and the Sessions judge convicted
the appellant of all the charges. On appeal the Hi gh /Court
upheld the conviction under ss. 161 and 467 Indian Pena
Code and set aside the conviction on the other charges. The
appel l ant contended (i) that the trial by the Sessions judge
was illegal as after the coming into force of the Crimna
Law Anendrent Act, 1952, on July 28, 1952, he could only  be
tried by a Special judge, and (ii) that the sanction granted
by the Central CGovernnent was invalid and of no avail as
sanction for the prosecution of the appellant could only be
grant ed by the Assam Government in whose per manent
enpl oyment the appel | ant was.

Hel d, that the Sessions Judge had jurisdiction to hold the
trial and it was not required that the appellant should have
been tried by a special judge. Though s.7 of the Crinina
Law Amendnent required all offenses under ss. 1 61 and 165
Indian Penal Code to be tried by a Special judge, the
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section was only prospective and did not provide for
transfer of all pending cases. Under s.10 of the Act only
such cases triable by a Special Judge under s.7as were ac-
tually pending before any Magistrate i nmedi ately before

122
the comencenent of the Act could be transferred to the
Speci al judge. The case against the appellant having

al ready been conmitted to the Sessions was no | onger pending
before the Magistrate. The nmere fact that the Magistrate
still had power, wunder s.216 of the Code of Crinminal
Procedure to sunmmon witnesses for the defence and bind them
to appear before the Court of Sessions, did not inply that
his jurisdiction to deal wth the nerits of the case
cont i nued.

Held, further that though the sanction granted by the
Central CGovernnent was a good sanction under s. 197 of the
Code of Criminal Procedure it was not a valid sanction under
s.6 of the Prevention of Corruption Act. At the time when
the sanction was granted the appellant was in the pernmanent
enpl oyment ~of the Assam Governnment but he was enployed in
the affairs of, the Federation.~ Under s.197, in cases of
persons enployed in connection with the affairs of the
Federation the Governor-Ceneral was the authority to grant
the sanction and in cases of persons enployed in connection
with the affairs of the States it was the CGovernor. Under
s.6 of the Corruption Act the position was different.
Clauses (a) and  (b) of the section dealt wth persons
permmanently enployed in connection with the affairs of the
Federation or of the Provinces and in regard to them the
appropriate authorities were the Central Government and the
Provincial Governnent. The word "enployed" in-cls.(a) and
(b) referred to enploynment of a permanent character. The
case of a public servant whose services were | oaned by one
CGovernment to another fell under cl.(c) under which sanction
could be ranted by the authority conpetent to renobve him
from his service. The authority conpetent to renpove the
appel l ant from his service was the Assam Gover nnent /and t hat
CGovernment al one could have granted a valid sanction for the
prosecution of the appellant. Accordingly the trial of the
appel l ant for offenses under ss. 161 -and 165 was Wit hout
jurisdiction.

Hel d, further that the convinction of the appellant for ~the
of fence under s.467 could not stand as it was based entirely
upon the uncorroborated testi nony of acconplices.

JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTION: Crim nal Appeal. No. 46 of
1958.

Appeal fromthe judgnment and order dated March 17, <1958, of
the Allahabad Hi gh Court in Criminal Appeal No. 1635 of

1953,
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AL S. R Chari, S. Pichai and S. Venkatakrishnan, for the
appel | ant.

SarjooPrasad, G C Mathur and G P.Lal, for the respondent.
1962. March 28. The Judgenent of the Court was delivered
by

GAJENDRAGADKAR, J.-The appellant R R Chari was a pernmanent
enpl oyee in a gazetted post under the Governnment of Assam
In 1941, his services were lent to the CGovernnent of |ndia.
The first appointment which the appellant held under the
government of India was that of the Deputy Director of
Metals in the Minitions Production Department at Calcutta.
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Then he came to Delhi on simlar work in the office of the
Mast er- General of Ordnance which was the Steel Priority
Authority during the War period. He was subsequently trans-
ferred to Kanpur as Assistant Iron a Steel Controller in
1945. Sonetime thereafter, he become the Deputy Iron &
Steel Controller, Kanpur G rcle; which post he held for one
nonth in Septenber, 1945. From January, 1946, be was
appointed to the said post and he held that post unti
Sept enber 20 1946. The period covered by the charges which
were eventually forned agai nst the appellant and, others is
from January 1, 1946 to Septenmber 20, 1946. On the latter
date, the appellant proceeded on |eave for four nonths and
did not return to’ service either under the Government of
I ndi a or under the Assam Government.

It appears that while the appellant had proceeded on | eave
the Government of India wote to the Assam Government on
February 8, 1947, intimating that it had desided to replace
the services of the appellant at the disposal of the Assam
Government on the expiry of the leave granted to him wth
ef fect from Septenber, 21, 1946. The Government of India
al so added that the exact
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period of the |leave granted to the appellant would be
intimated to the Assam Government later.  On April 28, 1947,
| eave granted to the appellant was gazetted with effect from
Septenber 21, 1946 for a period of four nonths. A
subsequent notification issued by the Central Governnent
extended the |l eave up to May 13, 1947, On this latter date,
the Central Government suspended the appellant, and on a
warrant issued by the District Mgistrate, Kanpur, he was
arrested on the COctober 28, 1947. Subsequently, he was
rel eased on bail. Thereafter, the Government of India
accorded sanction for the prosecution of the appellant under
s. 197 of the Crimnal Procedure Code on the January 31
1949. A Charge-sheet was submitted by the prosecution
alleging that the appellant along with three of his former
assi stants had commtted various acts of conspiracy,
corruption and forgery during the period 1, 1.1946'to / 20-9-
1946 The other persons who were alleged to be co-
conspirators with the appellant, were vaish, a clerk in
charge of licensing under the appellant, R zwi and Rawat who
were al so working as clerks under the appellant. Bizw -abs-
conded to Pakistan and Rawat died. |In the result, the case
instituted on the ,,aid charge sheet proceeded against the
appel l ant and M. Vai sh.

Broadly stated the prosecution case was that during the
peri od Decenmber 1945 to Septenber 20, 1946, the  appell ant
and Vai sh and other entered into a crimnal conspiracy to do
illegal acts, such as the conm ssion of offenses under, ss.
161, 165, 467. |Indian Penal Code or in the alternative,
O fenses such as were prescribed by r. 47 (3) read with r
47 (2) of the Defence of India Rules, 1939 and. abetnent in

t he acqui sition and sale of Iron and . steel, in
contravention of the Iron and St eel (Contr ol of
Distribution) Oder 1941 ; and that in pursuance of the said
conspiracy, they did comrmit the aforesaid illegal acts from
time to time and thus rendred thenselves liable to be
puni shed under s.120-B
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of the Indian Penal Code. That was the substance of the
first charge

The Second Charge was in regard to the conmission of the
of fence under s. 161 and it set out in detail the bribes
accepted by the appellant from 14 specified persons. In the
alternative, it was alleged that by virtue of the fact that
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the appellant accepted valuable things from the persons
specified, he had commtted as offence under s. 165 Indian
Penal Code.

The third charge was under s. 467 Indian Penal Code or in
the alternative, under r. 47(3) read with r. 47(2) (a) of
the Defence of India Rules. The substance of this charge
was that in furtherance of the conspiracy, the appellant
fraudul ently or dishonestly nmade, signed or execut ed
fourteen documents specified in clauses (a) to (n) in the
char ge. Amongst these docunents were included the orders
prepared in the nanes of several dealers and |icences issued
in their favour.

The fourth charge was that the appellant had abetted the
firnse specified in clauses (a) to (k) in the conm ssion of
the offence wunder r 81(2) of the Defence of India Rules.
That, in brief, is the nature of the prosecution case
agai nst the appellant as set out in the several charges.

At the initial stage of the trial, the appellant took a
prelimnary objection that the sanction accorded by the
CGovernment of India to the prosecution of appellant under s.
197 Code of Crimnal Procedure was invalid. This objection
was considered by Harish Chandra J. of the Allahabad High
Court and was rejected on the July, 18th 1949. The |earned
Judge directed that since he found no  substance in the
prelimnary contention raised by the appellant, the record
shoul d be sent back to the trial Court without delay so that
it may proceed with the trial of the case. On
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May 7 1953, the appel llant alone w th Vaish was tried by the
Additional District —and Sessions Judge at Kanpur. The
charge wunder s. 120-B was tried by the |l earned Judge wth
the aid of assessors, whereas the renmining charges were
tried by himwith the aid of the jury. Agreeing wth the
opi nion of the assessors and the unani nbus verdict ' of the
jury, the | earned Judge convicted the appellant under s. 120
B and sentenced himto two years’ rigorous inprisonnment. He
al so convicted hi munder section s. 161 and sentenced himto
two years Rigorous inprisonment and a fine of Rs, 25, 000/-.
in default to suffer further rigorous inprisonnent for six
nont hs. For the offence under s. 467 |lndian Penal Code of
which the appellant was convicted, the |earned Judge
sentenced himto four years’ rigorous inprisonment. Be was
also convicted wunder r. 81 (4) read with r. 121 and cls.
4,5, 11 b (3) and 12 of the Iron and Steel O der of 1941 and

sentenced to two years’'rigorous inprisonnents. ALl" the
sentences thus inposed on the appellant were to run
concurrently. Vaish who was also tried along with the

appel l ant was simlarly convicted and sentenced to different
terns of inprisonnent.

The appellant and Vaish then appealed to the Hi gh /Court
agai nst the said order of convictions and sentence. - It was
urged on their behalf before the Hi gh Court that the charge
delivered by the Judge to the jury suffered from grave
m sdi rections and non-directions anmpunting to m sdirections.
his plea was accepted by the H gh Court and so, the High
Court examined the evidence for itself. In the main, the
H gh Court considered the ten instances adduced by the
prosecution for showing that the appellant had accepted
illegal gratification and had committed the other offenses
charged, and cane to the conclusion that the prosecution
evidence in respect of eight instances could not be acted
upon, whereas the said evidence in respect of two instances
could be safely acted upon. These two instances

127
were deposed to by Lala Sheo Karan Das and other w tnesses
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and by Sher Singh Arora and other witnesses. 1In the result,
the High Court confirmed the appellant’s conviction under
ss. 161 and 467 and the sentences inposed by the trial Court
in that behalf. His conviction under s. 120-B Indian Pena

Code, and under r. 81(4) read with r. 121 Defence of India
Rules was set aside and he was acquitted of the said
of f enses. The H gh Court directed that the sentences
i nposed on the appellant under ss. 161 and 467 should run
concurrently. The appeal preferred by Vaish was al |l owed and
the order of conviction and sentence passed agai nst him by
the trial Court in respect of all the charges was set aside.
This order was passed on March 17th, 1958. The appel | ant
then applied for and obtained a certificate from the High
Court and it is with that certificate that he has cone to
this Court in appeal

At, this stage, it would be useful to indicate briefly the
main findings recorded by the Hgh Court against the
appel l ant. As we have just indicated, there are
only two /instances out of ten on which the Hgh Court has
nmade a fi'nding against the appellant. The first is the case
of Lala Sheo Karan Das. According to the prosecution case,
as a nmotive or reward for issuing witten orders and
expedi ting supply of iron by the stock-holders’ Association
Kanpur to Lala Sheo Karan Das, the appellant accepted from
him Rs. 4,000/- on 31.3.1946, Rs. 2,000/- on 9.4.1946; Rs.
1,060/- on 11.4.1946 and Rs. 1,000/-on 12.5-1946 as illega

gratification. That is the basis ~of the charge under
section 161. The prosecution case further is that in regard
to the supply of iron to Lala Sheo Karan Das, certain
docunents were forged and it is alleged that the witten
orders issued in that behalf Exhibits P 341 and P 342 were
ante-dated and the |licences issued in that behalf were
simlarly ante-dated. In support of this case, oral evidence
was gi ven by
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Lala Sheo Karan Das hinself, his son Bhola Nath and
Par shotam Das, his nephew who is(a partner with him Thi s
oral evidence was sought to be corroborated by  relevant
entries in kachhi rokar books. These entries indicated that
the several amounts had been paid by the firm to the
appel lant. The Hi gh Court considered the oral evidence and
held that the said evidence was corroborated by entries in
the account-books. The argunment that dacca rokar books had
not been produced did not appear to the H gh Court to
mnimse the value of the kachhi rokar books ~which were
actually produced, and the contention that the books of
Account kept by acconplices thenselves could not, in |aw,

corroborate their oral evidence, did not appeal to the High
Court as sound. It held that even though Sheo  Karan '/ Das,

his son and his nephew may be bl ack-marketeers, it did not
necessarily follow that they were liars. Besides, the High
Court took the viewthat there were certain pieces of
circunmstantial evidence which lent support to the ora

testimony of the acconplices. The ante-dating of the
orders, and the supply of a large quantity of iron, were two
of these circunstances. It is on these grounds that the

High Court accepted the prosecution case against t he
appel l ant under s. 161 Indian Penal Code. The High Court
then exam ned the evidence in support of the charge under s.
467 and it held that the manner in which the dates in the
gquota register had been tanpered with supported the ora
testinony of the witnesses that the applications nmade by
Sheo Karan Das had been deliberately and fraudulently ante-
dated and orders passed on themand the |icences issued
pursuant to the said orders-all were fraudulent docunents
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whi ch proved the charge under s. 467 as well as under r. 47
(3) read with 47(2)(a). On these grounds, the appellant’s
convi ction under s. 467 was al so confirned.
As to the prosecution case in respect of the bribes offered
by Sher Singh Arora, the Hi gh Court

129
was not satisfied with the evidence adduced in respect of
the actual offer of noney, but it held that the evidence
adduced by the prosecution in respect of the offer and
acceptance of certain valuable things was satisfactory.
These val uabl e things were a three-piece sofa sot, a centre
pi ece, two stools and a revolving chair (Exts. 16 to 21).
These were offered on behalf of Sher Singh Arora and
accepted by the appellant in January, 1946. |In dealing with
this part of the prosecution case, the Hi gh Court considered
t he statements made by the appellant and ultimtely
concluded that the charge under s. 161 had been proved in
respect  of the said articles.
In regard to the charge under s. 467, the H gh Court adopted
the same reasons as it had done in dealing with the said
charge in respect of Sheo Karan Das’s transactions and held
that the said .charge had been proved. The licences which
are alleged to have been ante-dated are Exts. P 535 and P
536. The application which is alleged to have been ante-
dated is Ext. P 294, and the Hi gh Court thought that the
rel evant entries in the quota regi ster showed that the dates
had been tanpered with. |In the result, the charge under s.
467 in respect ‘of this transaction was ‘held to be
established. An alternative charge was al so proved against
the appellant under r. 47(3) read with r. 47(2) (c) Defence
of India Rules.
The first point which M. Chari has raised before us is that
the Addl. District & Sessions Judge had no jurisdiction to
try this case, because at the relevant tine, the Crimna
Law Anendrent Act, 1952(46 of 1952) had conme into operation
and the case against the appellant could have been tried
only by a Special Judge appointed under the said Act. Thi s
argunent has been rejected by the Hi gh Court and M. / Char
contends that the decision O the High Court in erroneous in

law. In order to deal with the merits of this point; it is
necessary to
130

refer to sonme dates. The order of commitnent was passed in
the present proceedings on March 1, 1952. It appears that
thereafter a 1list of defence witnesses was tiled by the
appel | ant before the Commiting Magistrate on July 24, 1952.
On July 28, 1952, the Crimnal Law Amendnent Act cane into
force. On August 14, 1952, Vaish filed a list of wtnesses
before the commtting Magistrate and requested that one of
the prosecution w tnesses should be recalled for  cross-
exam nation. On Septenber 18, 1952, the District & Sessions
Judge at Kanpur was appoi nted a Special Judge under the Act.
On Decenber 19, 1952, the case was taken up before the
Speci al Judge and the question as to where the case should
be tried was argued. The Special judge held that the
guesti on had been considered by the Madras High Court in the
case of P. K Swany and it had been held that the Specia
Judge had no jurisdiction to hear the case because the order
of commitnent’ had been passed prior to the passing of the
Crimnal Law Anendnment Act. Since the order of commtnent
in the present case had al so been passed before July 28,
1952, the Special Judge held that the case against the
appel  ant nmust be tried under the provisions of the Crinina
Procedure Code and not under the provisions of the Crinina
Law Amendnent Act; and so, an order was passed that the
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trial should be held by the Additional District & Sessions
Judge at Kanpur. After the case was thus transferred to the

Addl. Sessions Judge at Kanpur, it was actually taken up
before himon My 7, 1953, when the charge was read out to
the accused persons and the jury was enpanelled. It is in

the light of these facts. that the question about the
jurisdictions of the trial Judge has to be determ ned.

Two provisions of the Criminal Law Anendnent Act fall to be
considered in this connections Section 7 provides that
notw t hstandi ng anything contained in the Code of Crinina
Procedure, or in

131

any other law, the offenses specified in sub-section (1) of
s. 6 shall be triable by a Special Judge only, Ofenses
under ss. 161 and 1651 ndi an Penal Code are anongst the
of fenses specified by s. 6(1). Section 7(2)(b) provides
that when trying any case, a Special Judge may also try any
of fence  other than an offence specified in s. 6 with which
the accused may, under the Code of Crimnal Procedure be
charged ‘at-the same tine. Therefore, if the offence under
s. 161 falls under s. 7(1) and has to be tried by a Specia
Judge, the other offenses charged would also have to be
tried by the sane Special Judge as a result of s. 7(2)(b).
It is clear that the provisions of a. 7 are prospective.
This position is not disputed. But it would be noticed that
s. 7 does not provide for the transfer of pending cases to
the special Judge and so, unless the appellant’'s case falls
under the provisions of s. 10 which provides for transfer,
it would be tried under the ordinary lawin spite of the
fact that the main offence charged against - the appell ant
falls under s. 6(1) of the Crimnal Law Armendnent Act.

That takes us to s. 10 which deals with the transfer of
certain pending cases. This section provides that all cases
triable by a special Judge under s. 7 which inmediately
bef ore the conmencenment of the Act, were pending before any

Magi strate shall, on such commencenent, be forwarded for
trial to the special Judge having jurisdiction over such
cases. It is thus clear that of the cases nade triable by a

special Judge by s. 7, it is only such pending cases as are
covered by s.10 that would be tried by the special” Judge.
In other words, it is only cases triable by a special Judge
under s. 7 which were pending before —any Magi strate
i medi ately before the conmencenent of this Act that would
tie transferred to the special Judge and thereafter tried by
hi m So, the question to consider is whet her t he
appel l ant’ s case coul d be said to have been pendi ng
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bef ore any Magistrate inmedi ately before the conmencenent of
the Act. This position also is not in dispute.

The dispute centres round the question as to whether the
appel lant’s case can be said to have been pendi ng before a
magi strate at the relevant time, and this dispute has to be
decided in the light of the provisions contained in s. 219
of the Code of Criminal Procedure. This section occurs in
Chapter 18 which deals with the enquiry into cases triable
by the Court of Sessions or High Court. W have already
seen that on March 1, 1952, an order of conmitnent had been
passed in the present case and that nmeans that the
jurisdiction of the conmtting Court had been exercised by
the said Court under s. 213 of the Code. M Chari contends
that though the order of comm tnent had been passed, that
does not nean that the case had ceased to be pending before
the conmitting Magistrate. It is not disputed that once an
order of commitment is made, the committing Magistrate has
no jurisdiction to deal with the said matter; he cannot
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either change the order or set it aside. So far as the
order of commitnent is concerned, the jurisdiction of the
Magi strate has conme to an end. The said order can be
guashed only by the H gh Court and that too on a point of
I aw. That is the effect of s. 215 of the Code. It is,
however, urged that s. 216 confers jurisdiction on the
conmitting magi strate to sumon witnesses for defence as did
not appear before the said Magistrate and to direct that
they shoul d appear before the Court to which the accused had
been conmitted. Simlarly, before the said Mgistrate,
bonds of conplainants and w tnesses can he executed as
prescribed by s. 217. Section 219 confers power on the
conmitting Magistrate to sunmon and exanmi ne supplenentary
witnesses after the commitment and before the comrencenent
of the trial, and to bind themover in manner here in before

provi ded to appear and give evidence. It is on the
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provi si.ons of thi's section that the appellant’s case
rests. The argunent is that  since the conmitting

nagi strate i's gi ven power to - summon suppl enentary Ww tnesses
even after _an order of commitment has been passed, that
shows that the conmitting magistrate still hold jurisdiction
over the case and in that sense, the case must be deened to
be pending before  him We are not inpressed by this
ar gunent . The power to summon suppl ementary witnesses and
take their wevidence is nerely a supplenentary power for
recording evidence and no nore. This ~supplenentary power
does not postulate the continuance of jurisdiction in the
commtting magistrate to deal wth the case. It is
significant that this power can be exercised even by a
Magi strate other than the commtting nmagi strate, provi ded he
is enpowered by or under s. 206 and  clearly, ‘the case
covered by the commtnent order passed by one nmmgistrate
cannot be said to be pending before another magi strate who
may be enpowered to summon supplenentary wi tnesses. Wen s.
10 of the Crimnal |aw Arendnent Act refer to cases / pending
before any mmgi strate, it obviously refers to cases  pending
before magistrates who can deal with themon the nmerits in
accordance with law and this requirement is plainly not
satisfied in regard to any case in which a commtnment order
had been passed by the commtting nagistrate. After the
order of commtnent is passed, the case cannot be said to be
pendi ng before the conmmtting magi strate within the _nmeaning
O S. 10. Therefore, we are satisfied that the High Court
was right in coming to the conclusion that s. 10 did not

apply to the present case and so, the Addl.  Sessions Judge
had jurisdiction to try the case in accordance with the
provisions of the Code of Crimnal Procedure. It is true

that in dealing with this point, the Hi gh Court. has / pro-
ceeded on the consideration that the appellant’s trial had
actually commenced befere the
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Addl . Sessions Judge even prior to July 28, 1952. |In fact,
it is on that basis alone that the H gh Court has rejected
the appellant’s contention as to absence of jurisdiction in
the. trial Judge. W do not think that the reason given by
the High Court in support of this conclusion is right,
because the trial of the appellant could not be said to have
commenced before May 7, 1953. However, it is unnecessary to
pursue this point any further because we are inclined to
take the view that the appellant’s case does not fall under
s. 10 of the Crinminal Law Arendnent Act and that is enough
to reject the contention of the appellant on this point.

The next argument raised is in regard to the validity of the
sanction given by the Government of India to the prosecution
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of the appellant. This sanction Ext. P-550 purports to
have been granted by the Governor-General of India under s.
197 of the Code for the institution of criminal proceedings
agai nst the appellant. It has been signed by M. S
Boot hal i ngam Joint Secretary to the Government of India on
January 31, 1949. The sanction sets out wth neticul ous
care all the details of the prosecution case on which the
prosecution rested their charges agai nst the appellant and
so, it would not be right to contend that the, sanction has
been granted as a nere matter of formality. The severa

details set out in the sanction indicate that prima facie,
the whole case had been considered before the sanction was
accor ded. M. Chari, however, attenpted to argue that on
the face of it, the sanction does not show that the
Governor-CGeneral granted the sanction after exercising his
i ndi vi dual judgnent. Section 197 of the code at the
rel evant time required that sanction for the prosecution of
t he appel Lant shoul d have been given by the Governor- Genera

exerci sing his individual Judgnent, and since, interns '
it does not say that the Governor-General in exercise of his
i ndi vi dual
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j udgrment had accorded-sanction, the requirement of s. 197 is
not satisfied. That is the substance of the contention. In

support of this contention, reliance is sought to be placed
on certain statements nade by M. Boothalingam in his
evi dence. M. Boothalingamstated that sanction of the
CGovernor-Ceneral was conveyed by himas Joint Secretary to
the CGovernment of India. He also added that authorities of
the Governnent of India conpetent to act in this behalf
accorded the sanction and he conveyed it. ~His evidence al so
showed that the matter had been consi dered by the conpetent
authorities and that he was one of those authorities. M.
Chari argues that M. Boothal i ngamhas not, expressly stated
that the Governor-General applied his individual mnd to the
probl em and exerci sing his individual Judgnent, canme to the
conclusion that the sanction should be accorded. Thi s
contention had not been raised at any stage before and the
poi nt had not been put to M. Boothalingam who gave evi dence
to prove the sanction. |If the point had been -expressly put
to M. Boothalingam be would have either given evidence
himsel f on that point or woul d have adduced other evidence
to show that the Governor-General had exercised his  indi-
vidual judgnent in dealing with the natter. Therefore, ~we
do not think that this plea can be allowed to be raised for
the first time in this Court.

The next ground of attach against the validity of the
sanction is based on the assunption that at the time when
the sanctions was (riven, the appellant had ceased to be in
the enploynent of the Governnent of India and had reverted
to the Assam Governnment. .If it is established that at the
relevant time, the ,appellant was a person enployed in
connection wth the affairs of the Assam State, then of
course, it is the Assam Government that would be conpetent
to give the sanction. The Hi gh Court has found that at the
rel evant tinme, the appellant continued to be
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in the employnent of the affairs of the Federation and had
not reverted to the Assam Governnent ; and in our opinion

this finding of the H gh Court is right. W have already
referred to the course of events that led to the granting:
of the | eave to the appellant by the Governnment of India; to
the extension of the | eave by the said Governnent and to his
subsequent suspensi on. The appellant’s argument is that
after he went on | eave, he noved the Assam CGovernnent for
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extension of his |eave and was, in fact, asked by the Assam
CGovernment to appear before a nedical board appointed by it.
W do not think that these facts are enough to prove that
the appellant had reverted to the service of the Assam
CGover nrrent . In fact., it is clear that the Government of
India had intimated to the Assam Governnent that the
appel | ant continued to be under its enploynment and that the
Assam Gover nnment had expressly told the Government of India
that it had no desire that the appellant should revert to
its service until the ’'crimnal proceedings instituted
against himwere over. The Assam Governnent also pointed
out that the appellant hinself did not wish to rejoin in his
post of Superintendent of the Assam Government’'s Press but
had only asked for Leave Preparatory to Retirenent follow ng
medi cal advice. It is thus clear that though the Governnent
of India had originally thought of replacing the appellant’s
services wth the Assam Government at the end of the |eave
whi ch was proposed to be granted to him subsequent events
which led to an investigation against the appellant and his
suspensi on caused a change in the attitude of the Governnent
of India and it decided to continue himin its enploynment in
order that he should face a trial on the charges which were
then the subject matter of investigation. There is no order
reverting himto the Assam Government passed by the Govt. of
India and there is no order passed by the Assam Governnent
at all on this subject. Therefore
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there can be no' doubt that at the relevant tinme, the
appel l ant continued to be enmployed in the affairs of the
Feder ati on.
It was then sought to be argued that the effect of. SR 215
was that the reversion of the appellant “to the Assam
Governnment shoul d be deenmed to have taken effect from the
date when the | eave was granted to himby the CGovernment of
I ndi a. In our opinion, thereis no substance in this
ar gunent . The portion on which the appellant relies is
nerely an administrative direction under the Rule/ and it
cannot possibly over-ride the specific orders issued by the
CGovernment of India in respect of the appellant’s |eave and
reversi on. Besides, even the requirements of the said Rule
are not satisfied in the present case. Therefore, the
conclusion is inescapable that the appellant was enployed in
the affairs of the Federation at the time when the sanction
was accorded.
That takes us to the question as to whether the  Governnent
of India was conpetent to grant the sanction even if the
appellant was at the relevant time a person enployed in
connection wth the affairs of the Federation. M. Chari
contends that in the case of the appellant whose services
had been | oaned by the Assam Governnent to the Governnent of
India, it could not be said that he was a parson permanently
enployed in connection with the affairs of the Federation
and so, cl. (a) of s. 197 (1) would not apply to himat all
He was a person permanently enployed in connection with the
affairs of a State and that took the case wunder «cl. (b)
which neans that it is the Governor of Assam exercising his
i ndi vi dual judgnment who coul d have a(,-corded valid sanction
to the appellant’s prosecution. W are not inpressed by
this argument. It is clear that the first part of s. 197
(1) provides a special protection, inter alia, to public
servants who are not renovable fromtheir offices save by or
with the
138
sanction of the State Governnent or the Central Governnent
where they are charged with having conmitted of fenses while
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acting or purporting to act in the discharge of their
official duties; and the formwhich this protection has
taken is that before a crimnal court can take cogni zance of
any offence alleged to have been conmitted by such public
servants, a sanction should have been accorded to the said
prosecution by the appropriate authorities. |In other words,
the appropriate authorities nust be satisfied that there is
a prima facie, case for starting the prosecution and this
prima facie satisfaction has been interposed as a safeguard
before the actual prosecution conmences. The object of s..
197(1) <clearly is to save public servants from frivol ous
prosecution, Vide, Afzelur Rahman v. The King Enmperor(1).
That being the object of the section, it is clear that if
persons happened to be enployed in connection with the
affair’s of the Federation, it was the Governer-General who
gave sanction and if persons happened to be enployed in
connection wth the affairs of the State, it was the
CGover nor. VWhat is relevant for the purpose of deciding as
to who should give the sanction, is to ask the question
where is the public servant enployed at the relevant tine ?
If he is enployed in the affairs of the Federation, it nust
be the Governor-General in-spite of the fact that such
enployment may be tenporary and may be the result of the
fact that the services of the public " servant have been
| oaned by the State Governnent to the Governnent of India.
Therefore, having regard to the fact that at the relevant
time the appellant was enployed in~ connection wth the
affairs of the Federation, it was the Governor-General alone
who was conpetent  to accord -sanction. Therefore, our
conclusion is that the sanction granted by the Governor-
General for the prosecution of the appellant is-valid.
That still leaves the validity of the sanction to be tested
in the light of the provisions of
(1) (1943) F.CR 7,12.
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a. (6) of the prevention of the Corruption Act, 1947. At
the relevant tinme, section 6 readthus:
"No court shall take cognizance of an offence
puni shabl e under section 161 or section 165 of
the Indian Penal Code (XLV of 1860) or under
sub-section (2) of section 5 of -this Act,
alleged to have been committed by a public
servant, except with the previous sanction
(a) In the case of a person who is enployed
in connection with the affairs of t he
Federation and is not renovable from his
office save by or with the sanction of the
Central Covernment or sone higher authority,
Centr al Gover nnent .

(b) In the case of a person who is enployed in

connection with the affairs of a province and
is not. removable fromhis office save by or
with the sanction of the Provincial Governnent

or some hi gher aut hority, Provinci a
Gover nnent :

(c) in the case of any other person, of the
authority conpetent to renove him from his
service".

It would be noticed that the scheme of this section is
different from that of s. 197 of the Code of Crimnal
Procedure. The requirenent of the first part of s. 197 (1)
whi ch constitutes a sort of preanble to the provisions of s.
197(1)(a) & (b) respectively, has been introduced by s.6
severalty in cls. (a) and (b). In other words, under els.
(a) and (b) of s. 197(1) the authority conpetent to grant
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the sanction is determ ned only by reference to one test and
that is the test provided by ,,the affairs in connection

with which the public servant is enployed"; if the said
affairs are the affairs of the Federation, the Governor
CGeneral grants the sanction ; if the said affairs are the
affairs of a Province, the
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CGovernor grants the sanction. That is the position under s.
197(1) as it then stood. The position under s. 6 of the
Prevention of Corruption Act is substantially different.
Clauses (a) & (b) of this section deal wth persons
permanently enployed in connection with the affairs of the
Federation or in connection with the affairs of the Province
respectively, and in regard to them the appropriates
authorities are the Central CGovernnent and the Provincia
CGovernment. The case of a public servant whose services are
| oaned by one CGovernnent-to the other, does not fall either
under cl. (a) or under cl.(b), but it falls under el. (c).
Havi ng regard to the schene of the three clauses of s. 6, it
is difficult to construe the word "enployed incls. (a) &
(b) as neaning "enployed for the tinme being". The said
Words, in the context, nust nean ,,,permanently enpl oyed"
It is not disputed that if the services of a public servant
permanently enpl oyed by a Provincial CGovernnent are | oaned
to the Central Govt., the authority to renove such public
servant fromoffice would not be the borrowing Governnent
but the |loaning Government which is the Provi nci a
Governnent, and so, there can ‘be  no doubt that t he
enmpl oyment referred to incls: (a) & (b) nust nmean the
enpl oyment of a permanent character and woul'd not include
the ad hoc or tenporary enmploynent of ~an officer whose
services have been | oaned by one Governnent to the other
Therefore, the appellant’s case for the purpose of 'sanction
under s. 6 will fall under el. (c) and that inevitably neans
that it is. only the Provincial Government of Assam which
could have given a valid sanction under s. 6. At the
relevant time, s. 6 had come.into operation, and s. 6
expressly bars the cogni zance of offenses under s.161 unl ess
a valid sanction had been obtained as required by it.
Therefore, in the absence of a valid sanction, the charge
agai nst the appellant under a. 161 and s. 163 could not have
been tried and that renders the
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proceedi ngs against the appellant in respect of those two
charges w thout jurisdiction
The result is that the contention of the appellant that the
sanction required for his prosecution under section 161 and
section 165 is invalid, succeeds and his trail in respect of
those two offenses nmust, therefore, be held to be invalid
and without jurisdiction. That being so, it is wunnecessary
to consider whether the finding of the High Court in respect
of the charge under s. 161 is justified or not. So, we do
not propose to consider the evidence |led by the prosecution
in respect of the said charge in relation to the two cases
of Lala Shoo Karan Das and Sher Singh Arora.
The charge under section 467 or the alternative charge under
Defence of India Rules still remains to be considered,
because the said offenses are outside the scope of s. 6 of
the Prevention of Corruption Act and the sanction accorded
by the CGovernor-General in respect of the appellant’s
prosecution for the said offenses is valid under s. 197 of
the Code of Crimnal Procedure. What, then, are the
material facts on which the conclusion of the H gh Court is
based? The first point on which stress has been laid both
by M. Chari and M. Sarjoo Prasad relates to the background
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of the case. M. Chari contends that the prosecution of the
appellant is, in substance, the result of the attenpts
successfully nade by the back-marketeers in Kanpur to
i nvol ve the appellant in false charges and in support of his
plea, M. Chari has very strongly relied on the evidence of
M. Kanhaiya Singh. This witness was, at the relevant tine,
an | nspecting Assistant Comm ssioner of |Incone-tax at Kanpur
and his evidence seens to show that unlike his predecessor
M. Talwar, the appellant gave whol e-hearted co-operation to

the witness in discovering the illegal dealings of black-
mar ket eers in Kanpur in
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i ron. According to the witness, the bl ack-marketeers cane
to know about the cooperation between himand the appellant
and that disturbed themvery rudely. Sone lists were

prepared by the appellant giving the witness detailed infor-
mati on about the activities of the black-nmarketeers and the
Wi t ness” suggested that in order to destroy the papers thus
supplied 'to himby the appellant, a burgulary was arranged
in his house in May or June, 1946. A simlar burgulary took
place in-the appellant’s house.” There was also a fire in
the appellant’s house. The witness was asked whet her any of
the persons who have given evidence agai nst the appellant in
the present case, were included in the list supplied by the
appellant to him and the witness refused to answer the said
guestion and. clainmed protection under s. 54 of the Incone
Tax Act. M Chari’s argunent is that the activities of the
appel l ant in cooperation with M. Kanhaiya Singh frightened
the bl ack- marketeers and so, they organi sed the present plot
to involve the appellant in a false case. In t hat
connection, M. Chari also relies on the fact that out of
the ten instances, the story deposed toin respect of eight
has been rejected by the High Court.

On the other hand, M. Sarjoo Prasad has argued that as soon
as the appellant took charge from M. Talwar, he evolved a
very clever scheme of establishing personal contacts wth
the bl ack marketeers; dispensed with the enquiry which used
to be held prior to the granting of licences to them and.
thus introduced a practice of direct dealings wth the
bl ack-marketeers which facilitated the conmission of the
of fenses charged against him He has also referred us to
the evidence given by M. Sen which tends to show that the
appel l ant was frightened by the prospect of investigation
and so, suddenly |eft Kanpur under the pretext of ~illness.
In other words, M. Sarjoo Prasad’' s argunent is that the
appel | ant deliberately adopted a very cl ever
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nmodus operandi in discharging his duties as a public servant
and has, 'in fact, commtted the several offenses charged

against him W do not think that the ultinmte decision of
the narrow point with which we are concerned in the present _
appeal can be determined either on the basis that the
appel l ant is more sinned against than a sinner or that he is
a cold-bl ooded offender. Utimately, we wll have to
exam ne the evidence specifically connected wth t he
comm ssion of the offence and deci de whether that evidence
can legitimately sustain the charge under s. 467.

Let wus take the case as disclosed by the evidence of Sheo
Karan Das in respect of the charge under s. 467. Accordi ng
to Sheo Karan Das, the two applications Exts. 35 and 36 were
given by himin the office of the appellant on the 29th or
30th March, 1946, but the appellant asked the witness to get
ot her applications in which the date should be prior to 23rd
of March. Accordingly, the witness put the date 22nd March
on his applications. On the 29th or 30th March when the
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witness net the appellant, he asked for 130 tons and the
appellant told himthat he could give himnore than that,

provi ded, of course, the appellant got hi s profit.
Accordingly, after these applications were antedated, the
appel | ant passed orders and |icences were issued. Thus, it

would be seen that the prosecution case is that the
applications which were presented by Sheo Karan Das on the
29th or 30th of March, were deliberately ante-dated in order
that the orders subsequently passed by the appellant and the
licences issued thereunder should al so appear to have been
i ssued prior to the 23rd of March and that, in substance, is
the essence of the charge under s. 467.

When this case was put to the appellant, he made a sonewhat
el aborate statenent which it is necessary to consider
According to this statement,
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the appellant |eft Kanpur on March 23, 1946, for a neeting
with M. Spooner who was the Iron Steel Controller at

Cal cutt a. M.  Spooner told himin confidence that there
would be no nore need to issue |licences after March 31, on
account of decontrol. He also expressly desired that no
further licences need be issued by any Regional Dy. Ilron &

Steel Controller after March 26, 1946. The appel | ant
returned to Kanpur on March 28, and attended office on |, he
29th. He then found that the office had placed on his table
a nunber of |icences for which he had already issued orders
before he left Kanpur on the 23rd. Some new applications
had also come thereafter and these included applications
from Gover nnent bodies and ot her public institutions. These
were also placed on his table. ~ The appellant urged that

statutorily he had the power to issue licences until March
31, even so, in order to conply with the desire expressed by
M. Spooner, he ordered that all |icences should be " issued

as on March 23. The appell ant enphasi sed that even if he
had dated the licences and his own orders as on the 30th or
31st March, that woul d have introduced no invalidity in the
orders or licences respectively, ‘and so, he contended that
even though in form the orders and the |licences can be said
to have been ante-dated, the ante-dating did not introduce,
any crimnal element at all. It appears that after his
return to Kanpur on the 28th, a large nunber of  |icences
were issued in this way. This statenent of —the appell ant
thus shows that even on applications admttedly received
after the 23rd, licences were issued as on the 23rd -and
orders had been passed by the appellant in support of the
i ssue of such licences. This antedating of the licences is
a circumstance on which the prosecution strongly relies in
support of the charge under s. 467.

It is, however, significant that besides the testinmny of
the acconplices, there is no other
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evidence on the record to show that the applications | given
by Sheo Karan Das had been brought to the office of the
appel l ant for the first time on the 29th or 30th of March as
deposed to by him No register had been produced from the
office showing the date of the receipt of the sai d
applications. It is true that in the quota register, dates
had been tampered with, but there is no evidence to show who
tampered with those dates and so, the fact that dates had
been tanpered wth will not afford any |egal evidence in
support of the case that the applications presented by Sheo
Karan Das had in fact, been presented for the first tine on
the 29th of March and had not been filed on the 22nd of
March as pl eaded by the appellant. The ante-dating of the
applications is a very inportant fact and of this fact there
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is no other evidence at all. Therefore, in our opinion, the
crucial fact on- which the charge under s. 467 is based is
deposed to only by acconplice witnesses and their statenents
are Dot corroborated by any other evidence on the record.
The admi ssion made by the appellant does not necessarily
show that the applications had been ante-dated. |ndeed, it
is very curious that the appellant should have passed
necessary orders and should have directed the issue of
licences as on the 23rd of March even in regard to the
applications received by himsubsequent to the 23rd March
and this has been done in respect of applications received
from Government bodies and public institutions. This fact
| ends sone support to the appellant’s theory that he did not
want to appear to have contravened the desire expressed by
M. Spooner that no license should be issued subsequent to
the 26th March. There is no doubt that the appellant was
conpetent to issuelicences until the 31st of March and so,
it ismnot as if it was essential for himto ante-date his
orders. or to ante-date the licences issued in accordance
with them ~Then as to the orders passed by the appellant on
the applications presented by
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Sheo Karan Das, thereis no date put by the appellant bel ow
hi s signature, though the date 22nd March appears at the top
of the docunent. /But it nmay be assuned that the order was
passed on the 29th. / That, however, does not show that the
applications were made on the 29th and without proving by
sati sfactory evidence that the applications were nmade on the
29th, the prosecution cannot establish its charge against
the appell ant under s. 467. In our opinion, the H gh Court
appears to have msjudged the effect of the adm ssions
all eged to have been made by the appellant when it cane to
the conclusion that the said adm ssions corroborated the
acconplice’s case that the applicati ons had been presented
by himfor the first tine on the 29th March. The fact that
there is no evidence offered by any of the prosecution
wi tnesses exam ned fromthe appellant’s office to show the
dates when the applications were received, has ‘not’' been
consi dered by the Hi gh Court at all.. Therefore, the finding
of the Hi gh Court on the essential part of the prosecution
story in respect of the charge under s. 467 really rests _on
the evidence of the acconplice uncorroborated by any other
evi dence. That being so, we nust hold that the H gh~ Court
erred in lawin naking a finding against the appellant in

respect of the charge under s. 467 as well as t he
alternative charge under the relevant Defence of India
Rul es. VWhat we have said about this charge in respect of

the licences issued to Sheo Karan Das applies with the sane
force to the said charge in respect of the licences -issued
to Sher Singh Arora. 1In respect of those |I|icences  also,
there is no evidence to show that the applications made by
Sher Singh Arora had been ante-dated, and so, the charge in
respect of the said licences also cannot be held to  have
been establ i shed.
The result is, the finding O the High Court in respect. of
the charge agai nst the appellant under s. 467 or t he
alternative charge under the rel evant Defence of India Rules
must be reversed, his
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conviction for the, said offenses set aside and be shoul d be
ordered to be acquitted and di scharged in respect of those
of f enses.
That raises the question as to whether we should order a
retrial of the appellant for the offence under s. 161. M.
Sarjoo Prasad has argued that the interests of justice
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require that the appellant should be asked to face a new
trial in respect of the charge under a. 161, |Indian Pena

Code if and after a valid sanction is obtained for his
prosecution for the same. W are not inclined to accept
this argument. Two facts have weighed in-our mnds in
comng to the conclusion that a retrial need not be ordered
in this case. The first consideration is that the accused
has had to face a long and protracted crimnal trial and the
sword has been hangi ng over his head for over 14 years. The
accused was suspended in 1947 and since then t hese
proceedi ngs have gone on all the time, The second factor
whi ch has weighed in_ our mnds is that though the
prosecution began with a charge of a conpr ehensi ve
conspi racy supported by several instances of bribery, on the
finding of the H gh Court it is reduced to a case of bribery
offered by two persons; and then again, the substantia
evidence is the evidence of acconplices supported by what
the Hi.gh Court thought to be corroborating circunstances.
It is true that offenses of this kind should not be allowed
to go unpunished, but having regard to all the facts to
which our _attention has been drawn in the present case, we
are not inclined to take the view that the ends of justice
require that the accused should be ordered to face a fresh
trial. The result 7is that the conviction of the appellant
under section 161 i's set aside on the ground that his tria
for the said offence was without jurisdiction since his
prosecution in that behalf was commenced without a valid
sanction as required by s.6 of the prevention of Corruption
Act .
Appeal al | owed.
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