http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 24

PETI TI ONER
MADANLAL FAKI RCHAND DUDHEDI YA

Vs.

RESPONDENT:
SHREE CHANGDEO SUGAR M LLS LTD.

DATE OF JUDGVENT:
20/ 03/ 1962

BENCH
GAJENDRAGADKAR, P. B.
BENCH
GAJENDRAGADKAR, P. B.
SARKAR, A. K.
WANCHOO, K. N.

Cl TATI O\
1962 Al R 1543 1962 SCR Supl. (3) 973

ACT:

Conpany- Agreement to pay comm ssion from profits beyond
specified limt-Validity-Conpanies Act, 1956 (1 of 1956), s.
76(1) & (2).

HEADNOTE:
There was an agreenent between the respondent conpany, which
was incorporated as a Private Linmted Conpany in 1939, and
its pronot ers, the appellant and the rest of t he
respondents, that in consideration of the pronoters having
each purchased sharers worth 1-1 1/2 1 akhs of the conpany,
the conpany woul d pay them 12-1/2% of the net profits every
year. That agreenent was put in‘art. 3 of the Articles of
Association of the conmpany. [In 1941 there was ‘a second
agreenment between the conpany, its pronoters and-a firm and
by it the said firmwas appointed as the nmanagi ng agent of
the conpany and the comm ssion payable to the pronoters was
reduced to 6-1/40" and art 3 anmended accordingly. There was
litigation between the parties and the consent _decrees
passed. there in left the pronbters’ commssion in tact.
Meanwhi |l e the Compani es Act, 1956, cane into force and the
conpany served a notice to the appellant saving that the
promoters’ conmm ssion was no |longer |awful and that art. 3
woul d be del eted. The appellant then brought the suit, out
of which the present appeal arose, for a declaration /that
the agreement to pay conmission was valid and for an
injunction restraining the conmpany fromdeleting ‘the said
art. 3. It was urged on behalf of the conpany that 's.76(1)
and (2) of the said Act had nmade the agreenent invalid and
unenf or ceabl e. The trial court found in favour of the
conpany and dismssed the suit. The court of appea
agreeing with the trial court dism ssed the appeal -
974
Section 76 of the Conpanies Act, 1956, before it was anended
in 1960, was in its material parts as foll ows

"(1). A conpany may pay a comm Sssion to any

person in consideration of

(a) his subscri bi ng or agr eei ng to
subscri be, whet her absol utely or
condi tionally, for any shares in, or

debentures of the conpany, or
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(b) his procuring or agreeing to procure
subscri ptions, whet her absol ute or
conditional, for any shares in, or debentures
of, the conpany, if the follow ng conditions
are fulfilled, viz.
(i) the paynent of commi ssion is authorised
by the articl es;
(ii) the conmi ssion paid or agreed to be said
does not exceed in the case of shares, five
per cent. of the price at which the shares are
i ssued or the anobunt or rate authorised by the
Articles, whichever is less, and in the case
of debentures, two and a half per cent.-of the
price at which the debentures are issued or
the anount or rate authorised by the articles,
whi chever is-less;
(iii) the ~anpbunt- or rate per cent. of the
conmi ssion paid or agreed to be paid is in the
case ~of shares or debentures offered to the
public for subscription, disclosed in the
prospectus; and .............. I
(iv)
(2) Save as aforesaid and save as provided
in section 79; no conpany shall allot any of
its /shares or debentures or apply any of its
capital’ noneys, either directly or indirectly,
in payment of any commission, discount or
al  owance, to any person in consideration of
(a) hi.s subscribing or agreei ng to
subscri be, whet her absolutely or conditionally
for any shares
in, or debentures of, the conpany or
(b)
By Anending Act 65 of 1960 the word 'capital’ occurring in
that s. 76(2) del eted.
975
Hel d, (per Gjendra-adkar, and Wanchoo, JJ.) that s. 76 of
the Act nust be construed by itself, in the light of its own
schene and object and not by reference to what the English
aw on the point nay be. So judged there can be no doubt
that s. 76(1) clearly prescribes the payment of comm ssion,
what ever the source fromwhich it is paid may be. It is  not
nerely an enabling provision, but also prohibits paynent
beyond the prescribed ceiling. It is clear that the section
covers conmi ssion paid both out of capital and profits.
Hlder v. Dexter, (1902) A C. 472, explained.
The Ooregum Gold Mning Co. of India Ltd. v. GCeorge Rover
and Charles Henry Vallroth, (1892) A C. 125, considered.
There can be no repugnancy between s. 76(1) thus construed
and s. 76(2). The Legislature was aware that capital / noney
was often applied to paynent of conm ssion under the garb of
ostensi ble | awful payments. |In view of the devices ‘adopted
to defeat the Iimt inposed by s.76(1), it is provided by s.
76(2) that such devices nmust also conformto the prescribed
[imt The two subsections constitute in integrated provision
one of the objects of which was to inpose a linmt on the
Payment of conm ssion whether for shares or for debentures
in order to save the property of the conpany.
The deletion of the word 'capital” froms. 76(2) by the
Amendi ng Act of 1960 made the intention of the Legislature
clear that the Iimt inposed on the paynent of comm ssion in
respect of shares and debentures applies as nuch to conmm ss-
ions paid out of capital as to those paid out of profits.
Per Sarkar,.J There is nothing in, S. 76(1) of the Companies
Act, 1956, to suggest that it intended in any way to change
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the preexisting |aw under which a conpany was free to pay
any conmission it liked out of its profits to any person
subscribing for shares in it, and the proper way to construe
that sub-section would be to confine its terns to paynents
or comm ssion out of capital.

Hi | der v. Dexter, (1902) A. C 474, held applicable.
Qorgeoum Gold Mnning Co. of India Ltd. v. George Roper
(1892) A.C. 125, referred to.

The words ,it shall be lawful" used in s. 105(1) of the
I ndi an Conpani es Act, 1913, and the word 'may’ used in s. 76
(1) of the Companies Act, 1956, mean the sane thing and both
these sections were enabling provisions that intended to

| egal i se sonet hi ng which was previously illegal

976

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 64 of
1959.

Appeal by special |eave fromthe judgnment and decree dated
July 24, 1957, of the Bonbay Hi gh Court in Appeal No. 23 of

1957.

A. V. Viswanatha ,Sastri, Jaswantlal Mithubai and 1. N
Shroff, for the appellant.

C. B. Agarwala, |. P. Dadachanji, O  C  Mthur and

Ravi nder Narain, for respondent No. 1.

1962. March 20. The Judgnent of Gaj endragadkar and
Wanchoo, JJ., was delivered by Gajendragadkar, J., Sarkar
J., delivered a separate Judgment.

GAJENDRAGADKAR, J.-The principal question which —arises in
this appeal relates to the construction of s. 76(1) and (2)
of the Conmpanies Act, 1956 (1 of 1956) (hereinafter ' called
the Act) before the amendment of sub-s.(2) in 1960. That
guestion arises in this way. The  appellant, Mdanl a
Faki rchand Dudhedi ya, and respondents Nos. 2 and 3 and
the father of respondents Nos. 7 to 10 were the pronoters
of the 1st respondent Co., Shree Changdeo Sugar MIIs Ltd.
The said Co. was incorporated in 1939 as a Private Linmited

Conpany. It was, however, converted into a Public Ltd. Co.
in 1944. At the tinme of the original incorporation of the
Co., a Pronoter’s Agreenent was arrived at whereby the  Co.

agreed during its existence to pay a sumequal to 3-1/80%
every year out of its net profits to each of the four

pronot ers. As a result of. this agreenent; the aggregate
consi deration payable every year to the pronoters cane to
12-1/2% of the not profits of the Co. Article 3 of the
Articles of Association of the Co. justified the naking of

this agreenent. In 1941 the Co. came into financia

difficulties and

977

in consequence, on the 22nd April, 1941, a tripartite
Agreenent was arrived at between the Conpany, Ms. Ardeshir

Hormmusji Bhiwandiwalla & Co., and the Pronoters. Under this
agreenent, it was agreed inter-alia, to appoint the said
firm of Bhiwandiwalla & Co. or its nominee as the WManaging
Agents of the Co. for 10 years with an option to the Co. to
extend the said period upon certain terns. At this ting,

the wearlier agreement as to the paynment of the pronoters’

conmi ssion was nodified and the said comm ssion payable to
the pronoters was reduced to 6-1/4%and Art. 3 of the
Articles of Association was accordingly anended. Thr ee
years later, dispute arose between the parties and they |ed
to three suits filed on the original side of the Bonbay High
Court. Al the said suits were conprom sed and decrees by
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consent were passed inthem One of the terns of the
conprom se was that the pronoters’ conm ssion payable to the
four pronoters which was Rs. 1-9-0 to each of them and which
cane 6-1/4% in the aggregate payable to them under the
agreement entered into between them and the Managi ng Agents
shall remain in force as in the Agreenent and the pronoters’
ri ght of commi ssion shall continue accordingly. Thus. as a
result of the conmpronise, the pronoters’ conm ssion which
was payabl e to them under the earlier Agreenment was saved.

After the Act cane into force on the 1st of April, 1956, the
appel l ant received a letter fromrespondent No. 1 informng
hi mthat respondent No. 1 had been advised that as from the
date of the comencenent of the, Act, the agreenent between
the parties as to the paynent of the pronoters’ comi ssion

had become illegal and void and that the 1st respondent
would not, therefore, pay any nore, conmi ssion, % after
April, 1956. In-Cctober, 1956 the appellant received a

notice fromthe l'et respondent that an extraordi nary genera
978

neeting 'of 'the sharehol ders of the 1lst respondent Co. was
going to - be held, inter alia, for the purpose of anending
certain Articles of Association of the Co. One, of the
amendment s proposed to be put before the said neeting was to
delete Article 3 fromthe Articles of Association of the Co.
On receipt of this notice, the appellant filed the present
suit on the 13th Decenber 1956. By his plaint, he clained a
decl aration that the agreenment between the parties was valid
and legal and he ‘asked for an _injunction restraining
respondent No. 1 from passing -any resolution deleting
Article 3 of the Articles of Association of the respondent
Co. or fromtaking any action on the basis that the said
agreenment had becone illegal and void.” Respondent. No. 1
resisted this suit. It was urged onits behalf that as a
result of the provisions of section 76(1) and (2) 'of the
Act, the agreenment in question had beconme void and coul d not
be en. forced. Respondents Nos. 2 to 10 are the other
beneficiaries under the said agreenent and they ,supported
the appellant. The |earned Judge who tried the suit/ held
that the defence raised by respondent No. 1 was well -founded
and that the agreenment in question having become void and
unenforceabl e under the relevant provisions of the Act, no
declaration could be granted or no injunction could be
i ssued in favour of the appellant as clainmed by him In the
result, the appellant’s suit was dism ssed with costs. The
appel l ant then preferred an appeal challenging the correct-
ness of the decision of the Trial. Court. ~The Court of

Appeal , however, agreed with the view taken by the |[earned
Trial Judge and dismssed the appeal preferred by the
appel | ant . The appellant then applied for and obtained a

Certificate from the High Court and it is wth the said
certificate that he has cone to this Court by his- present
appeal . That is how the principal point which has been
rai sed for our decision in the present appeal is about the
construction of section 76(1) and (2).

979

M. Sastri contends that in comng to the conclusion that
the appellant’s claimto enforce the agreenment in question
in respect of the profits nmade by respondent No. 1 is
affected by s. 76, the Courts bel ow have m sconstrued the
provisions of the said section. It is conceded by M.
Sastri that the pronoters have so far received an aggregate
amount of over 'Rs. 5,80,000 which is far in excess of the
maxi mum anount now permissible under a. 76(1).But his
argunent is that the statutory provision inposing the limt
in regard to the paynent of conm ssion on which respondent
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No. 1 relies is inapplicable to a case where the said
conmission is clained not out of capital but out of the
profits of the Conpany.

Before dealing with this point, however, it would be
convenient to dispose of another objection raised by M.
Sastri. He contends that the agreenent in question 1is
really outside the purview of s. 76. Section 76 refers

inter alia, to the conmi ssions payable to any person for his
subscri bing or agreeing to subscribe, whether absolutely or
conditionally, for any shares of a Co. That being so, since
t he presents agreement has been ’entered into f or
consi deration other than those specified in s. 76, its
enf orcenent cannot be resisted on the ground that it is hit
by a. 76. The decision of the question naturally depends
upon the construction, of the two agreenents. The first
agreement of 1939 provides that for the help rendered and
pai ns taken by the pronoters and because each of them had
agreed to purchase and had purchased shares worth Rs. 1-1/2
| akhs out 'of the Co.’s capital, the Co. was entering into an

agreenment. with them for the paynent of the commi ssion. The
agreenment provided that the sai d comri ssion would be payabl e
as long as the Co. was in- existence. It is thus clear

that though the help rendered by the prombters and pains
taken by themare incidentally referred to the agreenent

980

is substantially, if not entirely, based upon the fact that
the pronoters had agreed to purchase and- had purchased
shares worth As. 1-1/2 | akhs and sothere cmbe no doubt
that this agreenment clearly falls within the m schief of s.

76. It is, however, urged that the conpletion of the first
agreenment changed conpletely when the second agreenent was
entered into in 1941. |In this latter agreement which was

entered into between the pronpters and the new ' Managing
Agents, the forner agreed to receive 6-1/4% as pronoters’

conmi ssi on instead of 12-1/2% ,,as provided in our
respective agreements wth the Conpany." That s the
substance of the agreenment. However, M. Sastri relies on
the other recitals in the docunent in support of his
argunent that the latter agreenent was not in consideration
for the purchase of shares by the pronoters. These recitals
refer to the fact that the pronoters. had resigned their
of fice and surrendered and renounced their rights to act” as
the WManaging Director or Managing Directors of respondent
No. 1 and it was in consideration of this fact that -the
agreenment was made. W are not inpressed by this argunent.
It is true that before this agreement was made, the new
Managi ng Agents were appointed and that was no ~doubt the
occasion for the making of the agreement. But the essentia

part of the new agreenent was the reduction nmade in the
conmi ssion payable to the pronoters; for the rest, the
earlier agreement continued and so, in deternining the scope
and nature of this latter agreenment, we have inevitably to
go back to the &A agreenment. As we have just pointed  out,
the operative clause in the agreenent, in ternms refers to
the wearlier agreenents between the respective parties and
avers that Instead of 12-1/20%as provided by the said
agreement 6-1/4% woul d hereafter be paid. Therefore, we are
satisfied that the paynment claimed by the appellant is
paynment by way of commission to which s. 76 would apply.

981

Then it is argued that though the purchase of shares by the
pronmoters may partly be the consideration for the agreenent,
the service rendered by them and the pains taken by them in
promoting the Co. were also set out in the first agreenent
as formng part of the consideration and even if the
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agreenment as to the paynment of conmission may fall within s.
76 part of the agreenment which is based on ot her
considerations would be outside a. 76 and the tw parts
being severable, it is necessary to deternine how nuch the
appel  ant woul d be entitled to claimunder the part which is
val i d. In our opinion, this argunent is not open to the
appellant at this stage. It appears that in the tria
Court, an attenpt was nade on behalf of the appellant to
| ead oral evidence for the purpose of saying that the two
consi derations could be severed and so, the anpbunt payable
to the appellant in respect of that part of the agreenent
which was valid, should be determned. The learned Tria
Judge did not allow oral ‘evidence to be | ed as suggested by
the appellant because he found that the case sought to be
made by adduci ng the said oral evidence was not nmade out by
any avernents in the plaint nor was any attenpt nade to
raise any issue in that behalf-at the tinme when the issues

were framed. |Indeed, it appears fromthe judgement of the
| earned Trial Judge that the attenpt nmade by the- appellant
in that behalf was feeble and half-hearted. Thus, in the

Trial Court, the appellant was not allowed to nmake out this
case and when he went before the court of Appeal, he, appa-
rently made no grievance about the decision of the Tria
Court; otherw se the Appeal Court would have dealt with this
point. Therefore, 'we do not think that the appellant can be
permtted, to raise this point before us in this appeal

That takes us to the principal point of controversy, between
the parties in regard to the construction of section 76(1)

and (2) of the Act.-- M. Sastri contends that in construing
the relevant statutory

982

provisions, it would be necessary to bear inmnd that the

provi sions of the Indian Conpany Law are substantially based
on the provisions of the English Conpany Law and so it would
be necessary to enquire what the correspondi ng provision of
the English Law has been construed to mean. The pattern of
the I ndian Conpany Law is set by the English Conpany Law and
the principles enunciated by English decisions in dealing
with the correspondi ng provisions of the English Conmpany Law
should be followed when we are interpreting the provisions
of the Indian conpany Law. This argunent proceeds on the
assunption that the , Correspondi ng provision of the English
Conpany Law permts the paynent of conmission for sub-
scribing for shares out of the profits of the Co. with -out
any limtation. It is, therefore, necessary to exani ne
briefly this argument.

The provision in the Conpany Law in regard to the paynent of
comm ssion for subscribing for any shares was introduced in
the English Conpanies Act inthe form of an enabling
provision in 1900 and it becanme necessary to nmake the said
enabling provision because of an earlier decision- of the
House of Lords in The Coregum Gold M ning Co. of India, Ltd

And Ceorge Roper and Charles Henry Wallroth (1). |In  that
case, the House of Lords had held that a conpany limted by
shares, forned and registered under the Act of 1862, had no,
power to issue shares as fully paid up for a nopney
consideration less than their nom nal val ue. It appears
that the menorandum of association of a company registered
under the, Act of 1862 stated that the capital of the
conpany was 125,000 divided into 125,000 shares of pound 1
each, and that the shares of which the original or increased
capital mght consist mght be divided into different
classes and issued with such preference, privilege, or
guarantee as the conpany mght direct. The conpany being in
want of noney
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(1) (1892) A C 125.134.133.
983

and the original shares being At a great discount, the
directors in accordance with resolutions duly passed issued
preference shares of El each with 15s. credited as paid,
leaving a liability of only 5s. per share. A contract to
this effect was registered under the Conpani es Act of 1867
s.25. The transaction was bona fide and for the benefit of
the conpany. In an action by an ordinary shareholder to
test the validity of the issue, it was held that reading the
Conpanies Acts of 1862 and 1867 together, the issue was
beyond the powers of the conpany, and that the preference
shares so far as the sane were held by original allottees
were held subject to the liability of the holder to pay to
the conmpany 'mcash the full amunt unpaid on the shares.
In his ,speech, Lord Hal shury observed that "Two things were
mani fest in s. 25 of the Act of .1867. The shares to be held
&abj ect” to the paynent, and the payment is to be in cash.
The anmount is to be paid and the whole anbunt to be paid in
cash, and to ne it appears, looking at the latter part of
the section whereby a contract made-and filed may. qualify
and cut down the formof paynent, and that it may be in
goods or in value received in some. form instead of in
cash, it must neverthel ess be paynment." He al so added that
"the capital is fixed and certain, and every creditor of the
conpany is entitled to look to that capital as his
security." Thus, 'as a result of this decision, it becone
obvious that no conmi ssion could be paid to any person for
his subscribing to the shares of the Company out of the
capital of the Co.
It was as a result of this-decision that section 8 was
enacted in the Act which was passed to anend the Conpanies
Act, in 1900. Section 8(1) provided that

"Upon any offer of shareto the public for

subscription, ‘it -shall~ be lawful ’for a
conpany to pay a commi'ssion to: any person
984

in consideration of this subscribing or
agreeing to subscribe, whether absolutely or
conditionally, for any shares in the conpany,
or procuring or agreeing to procure
subscri ptions whet her absolute or conditional
for any shares in the conpany, if the _paynent
of the conmi ssion and the anpbunt or rate per
cent. of the conm ssion paid of agreed to be
pai d are respectively authori sed by-t he
articles of association and disclosed in the
prospectus, and the conmm ssion paid or agreed
to be paid does exceed the anpbunt or rate so
aut hori sed. "

Sub-see. (2) provided that:

"'Save as aforesaid, no conpany shall ' apply
for any of its shares or capital noney ' either
directly or indirectly in paynent of —any
conm ssion, discount, or allowance to -any
person in consideration of his subscribing or
agreeing to subscribe, whether absolutely or
conditionally, for any shares of the conpany,

or procuring or agreeing to procure
subscri pti ons, whet her absol ute or
conditional, for any shares in the conpany,

whet her the shares or noney be so applied by
being added to the purchase nopney of any
property acquired by the conmpany or to the
contract price of any work to be executed for




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 24

the conpany, or the noney be paid out of the
nom nal purchase nobney or contract price, or
ot herw se. "
Sub-sec. (3) added that
"But nothing in this section shall affect the
power of any company to pay such broke. rage
as it has heretofore been |lawful for a conpany
to pay."
It would thus be seen that the difficulty created by the
deci sion of the House of Lords in the case of The COoregum
Gold Mning Co.’ of India Ltd. was

985
overconme by this statutory provision and in consequence, it
becare |awful for the conpany to pay conm ssion subject to
the conditions specified in the section. |t was because the

legal difficulty created by the decision of the House of
Lords was intended to be cured that the Legislature enacted
the section by providing that it shall be lawful for the
conpany to pay comrm ssion on the terns specified. That s
the genesis of the expression "it shall be lawful for a
conpany to pay" with whichthe section begins.

Then foll owed the Consolidating Act of 1908. S. 89 of this
Act dealt with the power of the conmpany to pay comi ssion
and discounts. Thi's section is nore elaborate than s.8 of
the Act of 1900, but in substance, the pattern. renained the
sane.

Sec. 43 of the Act of 1929 introduced an inportant change by
maki ng an addi ti onal provision by which the. conm ssion paid
or agreed to be paid was not to exceed 10% of the price at
whi ch the shares are issued or the amount or rate authorised
by the articles, whichever isthe less. In other words, in
1929, a ceiling was placed on the paynent of commission at
10% of the price. After this Act was passed, conm ssion
paid could not exceed 10% of the price at which the shares
wer e issued.

The Conmpanies Act, 1948 by s.53 has maintained the sane
provisions as those contained in(s.43 of the wearlier Act.
That, in brief, is the position of the corresponding
provisions in the English Conpani es Acts.

M. Sastri contends that the rel evant provisions of the
Engl i sh Conpani es Act have been construed to nean that the
ceiling on the paynment of commission to which they refer is
payment of co ion out of capital and not out- of profits:
In other words, the argument is that the paynent  of
conmi ssion out of profits is outside the mschief of
986

the relevant English provisions. In support - of this
argument reliance has been placed on the decision of. the
House of Lords in Hilder And Dexter (1). |In that case, to

rai se working capital a conpany offered shares at par to the
appel lant and sonme other persons with an option.-to take
further shares at par within a certain time. The appellant
subscri bed for shares, and the market price having risen to

a premium desired to take up the further shares. [t —was
held : "that this was not an application of shares  of
capital noney directly or indirectly in paynent of

comm ssion, discount, or allowance wi thin the neaning of the
Conpani es Act, 1900, s.8. Sub-s. 2 and (the transaction
being otherwi se unobjectionable that the appellant was
entitled to exercise the option,” It would be noticed that
what the House of Lords was called upon to consider was
whet her an application nade by the appellant for further
shares offended against the provisions of s. 8(2) of the
Engli sh Act and the House of Lords held that it did not. It
is true that the sharehol der woul d have been able to sel
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his shares at a premiumand thereby obtain a benefit, but
the said benefit cannot be said to have been obtained by him

at the expense of the conpany’'s capital. Thus, t he
application made by the appellant was out si de t he
prohibition contained ins. 8(2). In other words, this

decision is directly a decision the construction of s.8(2).
It has, however, been urged by M. Sastri that in dealing
with the construction of s. 8(2), Lord Davey in his speech
has considered s. 8(1) and observed that : "this sub-section
permits a linted application of the conmpany’s capital in
paynment of a conmission."” The whole of the appellant’s
argunent is base on this sentence. It is suggested that
this sentence anpbunts to a decision that the provisions of
a. 8(1) have reference to the paynent of comm ssion out of
capital and, therefore, have no reference to the payment of
comm ssi on

(1) (1902) A C. 474, 479.

987
out of profits. W are not inclined to accept this
contention. It “is clear that in the case of Hlder, the

House of Lords bad no occasion to consider whether or not
comm ssion could be paid out of profits. That point sinmply
did not arise in that litigation. The question which arose
was whet her that was a case of paynent out of capital which
was prohibited by s. 8(2) and it is in that context and
while dealing with the narrow controversy between the
parties that an observation has no doubt been nmade that
section 8(1) permts an application of the conpany’s capita
in payment of a conmission in a linmted way. This statenent
cannot be taken to be an exhaustive interpretation of s.
8(1) so that it should be possible to hold that by necessary
inmplication it was intended 'to |lay down that paynent of
comm ssion out of profit was not within the purviewof this
secti on. Therefore, we are not prepared to accept the
assunption nade by the appellant that this decision is a
direct authority on the point that payment of comm ssion
out of profits is not covered by a. 8(1) or by the-relevant
provisions in the subsequent English Conpani es Acts.

It is then argued that authoritative text. books on Conpany
Law support the view that paynment, of comm-ssion out of
profits is not prohibited by the English Conpani es Law. I'n
the "Handbook on Joint Stock Conpani es" by CGore-Browne, it
is observed : that there is no prohibition against ~paving
conmi ssion unconditionally ‘out of profits’, "and this would
seemto be lawful unless contrary to any stipulation in the,
Articles.,"” (p. 191). Buckley G 1 the Conpanies Acts’
observes that : ',the prohibition is against application of
"shares or capital noney,’ and paynent of commi ssion out
of a fund of undistributed profit is not, a all events not
expressly, forbidden by the section." (p. 132). It in/clear
that this statenment is sonewhat cautious
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and not as unqualified as the statement in Gore Browne's
Handbook. In Palnmer’s Conpany Precedents it 1is observed
that the provisions of s. 53(2) of the Act of 1948 "leave it
conpany at liberty to apply any of its ‘profit’ 1in paying
conmi ssions in accordance with the practice above referred
to as existing before the Act of 1900." (p. 179). In
Pal mer’s Conpany Law, however, the position is stated
somewhat differently. Referring to section 53(2), it is
observed that : "if the words used are intended to restrict
sub-sec. (1) so as to nake it only lawful to pay conm ssion
out of the newy issued ,shares or capital noney, received
for them the paynent of conmission out of profits would
appear to be prohibited by a. 54 which prohibits a conpany
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to give any financial assistance in connection with, inter
alia, the subscription of its own shares. |[|f, on the other
hand, sub-sec. (2) does not intend to restrict sub-sec. (1)
but contains a separate and independent provision, the
application of profit of the company within the limts of
sub-section (1)(b) of s.53 would be permssible. It is
thought that the latter interpretation is correct and that
the words, in sub-sec.(2) of s.53 are intended to nmake it
clear that the former practice may be continued under which
a company could wuse its profits for the paynent of
conmission within the permtted limts."” (p. 200). It would
thus appear that the | ast observation seens to support the
view that the prohibition contained in s.53(1) applies as
much to paynments made out of capital as to paynments nade out
of profits.
It is thus clear that the views expressed by the different
witers on Conpany Law disclose a difference of approach and
do not~ appear to be based on any judicial decision. In
fiat, 'though M. Sastri conceded that there was no direct
deci sion ‘onthis point, he contended that the absence of any
judicial decision shows, that the point was never disputed.
On the other hand, M. Aggarwal a
989
contends that the absence of any judicial decision speaks
for the fact that nobody ever thought that paynment of
conmi ssion could be nmade out of profits beyond the Ilimts
prescribed by the relevant statutory provision. However
that may be, in view of the material placed before us, we do
not think it would be safe for us to assune that the
position under the English Law is established either one way
or the other and for obvious reasons, we woul d be reluctant
to enbark wupon an enquiry on that point by seeking to
interpret the rel evant English provisions oursel ves.
Let wus, however, assume that the true legal position ' under
the relevant provision of the English statute is as the
appel l ant contends. Does it followtherefromthat we should
approach the problem of construing s. 76 with the pre-
conceived notion that s. 76 provides exactly for ‘the sane
position ? In our opinion, the answer to this question has
to be against the appellant. Lot us first read a. 105 of
t he. I ndi an Compani es Act of 1913 and s. 76 of the Act  of
1956 side by side. Section 105 reads thus :-
" Power to pay certain conmi ssi ons and
prohi bition of paynent of all other  comm s-
sions, discounts, etc.
(1) It shall be lawful for a conpany to pay
a conm ssion to any person in consideration of
his subscribing or agreeing to subscribe,
whet her absolute or conditionally, for  any
Shares in the cow any, or procuring or
agreeing to procure subscriptions, . whether
absol ute or conditional, for any shares in the
conpany, if the- paynent of the commi ssion is
aut horised by the articles and the conmi ssion
paid or agreed to be paid does not exceed the
amount or rate so authorised and if the
990
amount or rate per cent. of the conmi ssion
paid or agreed to be paid is-
(a) in the case of shares offered to the
public for subscription, disclosed in the
prospectus; or
(b) in the cases of share not offered to the
public for subscription, disclosed in the
statement in lieu of prospectus. or in a
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statement in the prescribed form signed in

i ke manner as a statenent in lieu of
prospectus and filed with the Registrar and,
where a circular or notice, ’'not being a
pr ospect us inviting subscription for t he

shares is issued, also disclosed in that
circular or notice.

(2) Save as aforesaid and save as provided
in a. 105A, no conpany shall apply any of its
shares or capital nmoney either directly or
indirectly in payment of any conmi ssi on

di scount or allowance, to any person in con-
sideration of his subscribing or agreeing to

subscri be, whet her absol utely or
conditionally, for any shares of the conpany,
or procuring . or agreeing to procure
subscri ptions, whet her absol ute or
conditional, for any shares in the conpany.

where the shares or nobney be so applied by
being added to the purchase nobney of any
property acquired by the conmpany or to the
contract price of any work to be executed for
the conpany. or the noney be paid out of the
nom nal purchase-noney or contract price, or
ot herw se."

Section 76(1) and (2) reads thus :

"(1). A conmpany nay pay a commssion to any
person'in consideration of

(a) hi.s subscri bi ng or agr eei ng to
subscri be, whet her absolutely or condi -
tionally, for any shares in, or debenture,
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of , the conpany, or

(b) his procuring or agreeing to  procure
subscri ptions, whether absolute or conditiona
for. any shares in, or debentures of, the

conpany, if the following conditions are
fulfilled,
(1) t he paynment - of the conmm ssi on is

aut horised by the articles ;

(ii) the commission paid or agreed to be paid
does not exceed in the case of shares, five
per cent of the price at which the shares are
i ssued or the anpbunt or rate authorised by the
articles, whichever is less,,~and in the case
of debentures, two and a half per cent of the
price at Wich the debentures are issued or
the ampunt of the rate authorised by the
articles, whichever is less ;

(iii) the anpunt of rate per cent. of the
conmi ssion paid or agreed to be paidiis-in the
case of shares or debentures offered to the
public for subscription, disclosed in the pro-
spectus : and in the case of shares or deben-
tures not offered to the public for
subscription, disclosed in the statenent in
lieu of prospectus, or in a statement in ’the
prescribed form signed in |like manner as a
statement in lieu of prospectus and filed
bef ore the paynent of the conm ssion with the
Regi strar and, where a circular or notice, not
being a prospectus inviting subscription for
the shares or debentures, is issued, also
di sclosed in that circular or notice ; and
(iv) the nunber of shares or
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debentures which persons have agreed for a
conmi ssi on to subscri be absol utely or
conditionally is disclosed in the manner
af oresaid

(2) Save as aforesaid and save as provided
in section 79, no conpany shall, allot any of

its shares or debentures or apply any of its
capital noneys, either directly or indirectly,
in payment of any Comm ssion, discount or
al  owance, to any person in consideration of-
(a) hi s subscri bi ng or agreei ng to
subscri be, whet her absol utely" or condi -
tionally for any shares in, or debentures of,
the conpany or,
(b) his procuring or agreeing to procure
subscri ptions, whet her absol ute or
conditional, for any shares in, or debentures
of , the conpany,
whet her the shares, debentures or noney be so
allotted or applied by being added to the
Pur chase nmoney of any property acquired by the
conpany - or to the contract price of any work
to be executed for the conmpany or the noney be
paid’ out of the nominal purchase nobney or
contract price, or other-
A conparison of the two sections will" show that a. 76 has
made three departures froms. 105 ; first ‘it begins by
saving that "a company may pay a conmission” and this
expression has substituted the earlier expression "it shal
be lawful for a conpany to pay commission”. It is true that
this change is not very significant; but it cannot be
treated as of no significance at all and it may be
993
that by adopting the present expression, the Legislature
wanted to indicate that s. 76 unlike its predecessor a. 105,
was not intended to be nerely anenabling provision. Then
it would be noticed that the substantial part of a. 105(1)
has now been put nore categorically and definitely in the
form O conditions in s. 76 and that may suggest that what
a. 76(1) purports to, do is to authorise the payment of
comm ssion but subject only to the Iimtations prescribed by
it. In other words, it is a section which enables paynent
to be nade and prohibits paynment being made beyond the |imt
prescribed. The third change which is very nmaterial is that
debenture are included within its purview It 1is comon
ground that so far as, comm ssion payable on debentures is
concerned, there never was any prohibition inthe- English
Law or in the Indian Law, and so, if s. 76(1) was intended
nerely to be an enabling provision it was hardly necessary
to include debentures within its scope. The inclusion of
debenture marks an inportant departure from the position

under s. 105 of the. earlier Act as well as from the
position under the correspondi ng Provisions of the English
statute. Therefore, having regard to the scheme of the

present s. 76(1), it would, we think, not be legitinate to
attenpt the task of construing the said provision with a
preconcei ved notion as suggested by the appellant for it nmay
wel |l be that the object intended to be achieved by this sub-
section is different fromthe object intended to be achieved
by the corresponding provision in the English Law.

Besides, it would be relevant to recall that one of the
obj ects of the Act clearly was to inpose st ri ngent
restrictions upon paynents out of profits 'of the conpany to
the Mnaging Agents, Directors, Mnaging Directors, and
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others concerned with the managenent of the affairs of the
conpany. This object has been expressly achi eved by severa
provisions in the Act, such as sections 348, 352 and
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387. The anxiety of the Legislature to save the profits
made by the conmpany and to prevent extravagant paynents
bei ng made out of themwhich is a distinguishing feature of
the Act, also shows that it would not be safe to assune that
s.76(1) nmust have intended to achieve exactly what the
corresponding provision in the English statute intended to
achi eve. Therefore, we do not think it would be right to
assune at the very outset that the paynent of comm ssion out
of profits is outside the provisions of s. 76 because it 1is
not included in the corresponding provision in the English
law. After all, the question which has been raised before us
in the present appeal mnust be determine by us on a fair and
reasonabl e construction of s.76(1) and (2) and it is to that
probl emthat we nmust now turn.

In construing section 76 (1) and (2), it would be necessary
to bear "in mndthe relevant rules of construction. The
first rule of construction which'is elenentary, is that the
words used in the section nust be given their plain
grammati cal meani ng. Since we are dealing with two sub-
sections of s. 76, it is necessary that the said two sub-
sections nust be construed as a whole "each portion throw ng
light, if need be, on the rest."” The two sub-sections nust
be read as parts of an integral whole and as being inter-
dependent; an attenpt should be nade in construing them to
reconcile themif it is reasonably possible to do so, and to
avoi d repugnancy. if repugnancy cannot possibly be avoided,
then a question may arise as to which of- the tw should
prevail . But that question can ariseonly if repughancy
cannot be avoi ded.

The inportant part in s. 76(1) with which we are directly
concerned is the one that provides that the conm ssion paid
or agreed to be paid does not exceed the |imt  therein
prescribed. One of the conditions which has to be satisfied
in the matter
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of paynent of commission to a person-subscribing for any
shares is’ that the said comm ssion shall not exceed 5% of
the price at which the shares are issued or the amount or

rate authorised by the articles, whichever is less. It is
significant that this provision seeks to place an absolute
ceiling on the payment of comm ssion and in doing so, it

refers to the conmi ssion generally as such and does not
refer to the conmm ssion paid either out of capital or out of
profits, so that a. 76(1) read by itself unambi guously. and
clearly prescribes a ceiling on the paynent of . conmm ssion
what ever nay be the source fromwhich the said comission
may be paid. W have already seen that a. 76(1) cannot be
treated nmnerely as an enabling section. This position has
been conceded by the appellant before us, and so there can
be no doubt that the ceiling placed on the paynent  of
conmission is intended to act as a prohibition against the
paynent of any comm ssion beyond the sai d cei ling.
Therefore, s. 76(1)(i)(ii) leaves no doubt that it covers
conmi ssion paid either out of capital or out of profits.

Section 76(1)(b)(i) prescribes another condition that the
payment’ of conmm ssion is authorised by the articles. Since
the paynent of conmission. which is referred to in this
clause is comm ssion payable either for the shares or for
the debentures, it may be relevant to consi der whether the
comm ssion here referred to can be conmm ssion only out of
capital . O dinarily, commssion paid for debentures would
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be conmi ssion out of debenture noney or profit* though, of
course it is conceivable that the commi ssion on debenture
may also be paid out of capital. 'But iif commission on
debentures can be paid out of profits. then it would not be
unreasonable to assume that the Raid provision refers to
conmi ssion payable not only out of capital but out of
profits as well. The inclusion of debentures wthin the
scope S. 76 suggests that the comm ssion nentioned scope
76(1) (c)(i) would not

996

on a reasonable construction be confined to a comm ssion
payabl e out of capital alone.

Clause (iii) of s. 76 (1)(b) seems to suggest the sane
concl usi on. Under this clause, the condition inposed is
that the anpbunt or rate per cent of the conmission paid or
agreed to be paid is in the case of shares or debentures not
offered to the public for subscription, disclosed in the
statenment . in |lieu of prospectus, or in a statenment in the
prescribed formsigned in |ike nanner as a statenent in lieu
of prospectus and filed before the paynent of the conm ssion
with the Registrar. |In construing this clause, it may be
useful to refer to section IIl of the Act of 1913. Under
t hat section, particulars in case of conmi ssi on on
debentures had to be filed and it cannot be disputed that
the said particulars would also refer to particulars of
conmi ssion paid out of profits. Now that ‘debentures have
been brought under s. 76, would it be unreasonable to assune
that wunder the particulars required to be filed under
condition (iii), particulars in regard to comm ssion payabl e
out of profits are also required to be filed? In other
words, the word ,conmission"” used in cl. (i) and (iii) seens
to refer to comm ssion paid not only out of capital but also
out of profits in relation to debentures. ~That incidentally
supports the construction that the word "conm ssion" used in
clause (ii) ~cannot be confined only to the comm ssion
payable out of capital. Indeed, if s. 76(1) is read by
itself, there can be no doubt or difficulty in comng to the
concl usi on that comm ssion there contenplated is conm ssion
payabl e both out of capital as well as profits.

The argunent, however, is that if this construction is
accepted, there would be repugnancy between the two sub-
clauses of, a. 76. It is therefore, necessary to exam ne s’

76(2) because as we have already seen, before determ ning

the true scope and effect of a. 76(1) and (2) we nust read

them together as parts of an integral who e. Now what does
997

S. 76(2) provide? It provides that no conpany shall all ot

any of its shares or debentures or apply any of its capita

noneys, either directly or indirectly, in paynent of any

conmi ssi on, discount or allowance, to any per son in
consi deration of the objects therein specified, ~-save as
af oresaid and as provided in a. 79. In other words, what

is prohibited by sub-s. 2 is gave as aforesaid in s. 76(1)
just as it is save as provided in s. 79. That neans that
prohi bition enacted by s. 76(2) has to be worked out in the
light of s. 76(1) and s. 79. The prohibition inposed by s.
76(1) is in general terns and it includes paynents from any
source or fund. The Legislature knew that payment of
conmi ssi on may be made by adopting several devices and what
sub-s. (2) intends to achieve is to prohibit the adoption of
such devices by making it clear that whatever be the nature
of the device adopted, if the object of the device is to pay
conmi ssion, then it nust conformto the linmt prescribed by
s. 76(1), It is well-knowmn that sonetinmes shares or
debentures are allotted or capital noney is applied in
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paynment of commission. Simlarly, under the garb of what
"may ostensibly be |awful paynments, for instance, in respect
of purchase noney of any property acquired by the conpany or
the contract price of "any work to be executed for the
conpany, conmi ssion may be paid; the purchase price of any
property or the contract price of any work may be fixed so
as to include sonmething nore than its real value the
di fference being intended to be paid as commission. It was
in view of these devices which the Legislature knew were
bei ng adopted for the paynent of conmmission that s. 76(2)
has been inserted in the formwhich it has taken. As has
been observed by Craies "On Statute Law , provisos are often
inserted "to allay fears" or to renpbve m sapprehensions.
Just as s. 76(2) has to be read in the light of s. 79 and
subject to its provision, so it has to, be ’'read in the
light of s. 76(1) and subject to its provision. In
998
other words, inorder to clarify the position in regard to
the devices which may be adopted to defeat the limt inposed
by s. 76 (1), the Legislature has provided by s. 76 (2) that
these devices are also subject to s. 76(1) and paynents can
be rmade under those garbs or devices, provided they do not
exceed the Ilimt prescribed by 8 76(1). In our opinion
therefore, far fromthere being any conflict or repugnancy
between s. 76(1) and a. 76(2) they constitute one integrated
provi sion, one of the objects of which is to inpose a limt
on the paynent of commission either in respect of shares or
in respect of debentures. The anxiety to save the profits
of the conpany is as nmuch in evidence in s. 76(1) as it is
in other sections to which we have al ready referred.
M. Sastri however, contends that the proper way to read a
76(1) and (2) would be to treat s.76(2) as ‘the nmain
provision and s. 76(1) as a proviso to it. ~H's argunent was
that s. 76(2) puts a blanket ban-on the allotnent | of any
shares or debentures or the application of any capita
noneys and s.76(1)rel axes the ban by allowi ng the paynment to
be made within the Iimts prescribed and subject to the
conditions therein specified. The ban inposed by's. /76(2)
is in respect of capital and not in respect of profits and
so the relaxation fromthe ban prescribed by a. 76(1) nust
i kewi se be confined to capital and cannot be extended to
profits. In our opinion, this is an ar gunent of
desperati on. VWhat we are asked to do by M. Sastri “is in
substance, to rewite the two subsection of s. 76 and that
we cannot legitimately do, particularly when on t he
alternative construction it 1is found that there is no
repugnance between the two sub-sections. On the appellant’s
view, we have to ignore the opening words in a. 76(2). and
substitute the said words ins. 76(1). That clearly is the
function of the Legislature which enacts |aws and not of the
Court which interprets them Therefore..’ in our < opinion
the | earned Judges of the Hi gh Court were right when
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they held that a claimfor conm ssion out of the profits  of
the conpany which the appellant seeks to nake in the present
suit is hit by is. 76(1) and cannot be entertained.
In this connection, there are two other points which have
been urged before us by M. Aggarwala. He contents that if
s. 76(1) and (2) are read as confined to the paynment of
conmi ssion from out of the capital, there would be no
provision for paynent of comm ssion out of profits at al
and so the plaintiff's claimwould have to be dismssed on
that ground. The argurment is that the Act is a Consoli-
dating Act and as such, it would be legitinate to assume
that the relevant provisions of s. 76 deal exhaustively with
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the topic of the paynent of commi ssion in respect of shares
and debentures. |If that be so, whatever is not provided for
by s. 76 could not be clainmed after the passing of the
Consolidating  Act. Similarly, it is wurged that i f
conmi ssion payable out of profits in respect of dividends
was i ntended to be saved a provision would have been nmade in
S.. 76 corresponding to the provision nmade by s. 76(3) in
regard to brokerage. a. 76(3) provides that nothing in this
section shall affect the power of any conpany to pay such
brokerage as it has heretofore been |awful for a conpany to
pay. There is no such provision in respect of paynent of
conmi ssion out of profits in relation to debentures. There
may be sonme force in these contentions.

Before we part with this subject, it would be relevant to
state that in 1960, s. 76(2) has been anended by s. 22 of
the Anmending Act (No. 65 of 1960) and as a result of this
amendment, the word ’'capital’ has been deleted. It is
common / ground that after this anendnent was effected, a.
76(1) 'and (2) both refer to paynent of conm ssion out of
profits. ‘as” well as out of capital. As. we have already
seen, the whole of the argument urged by the appellant on
the construction of’ s. 76(2) was substantially based on the
use of the expression"any of its
1000
capital noneys". /The word "capital" having been deleted,
the provision of s. 76 (2) is wde  enough to include
profits. Therefore, there can be no doubt that after 1960,
the linmt inposed on'the payment of conm ssionin respect of
shares and debentures applies as nmuch to conm ssions out of
capital as to those which are paid out of profits. It My
be permi ssible to assunme that by the amendment nmade in 1960,
the Legislature hat; attenpted to renove doubt that may have
arisen owing to the use of the .word "capital” in s.. 76(2)
and has now made its intentions clear ~“beyond any doubt.
Thi s anendment along with several others which were made in
1960 was presumably the result of the recomrendation of the
Conmittee appointed in that behalf. 1In its report, the
Conmittee observed that "in order to renove any doubt, we
woul d recommend the deletion of the word "capital” from s
76(2)", Thus, it is clear that the point raised in the
present appeal cannot arise under the anended provisions of
s. 76.

That | eaves one minor point-still to be considered. It was
urged in the Courts below that the provisions of a. 76
cannot be invoked against the appellant because t he
agreenment on which the appellant rests his claim was made
prior to the 1st April, 1956 when the Act came into force.
The contention appears to have been that in’ ‘invoking the
provisions of s. 76, respondent No. 1 was seeking to / make
the said provision retrospective which it is not. In our
opi nion, there is no substance in this argunent. Section 9
of the Act is a clear answer to this contention. Under s.
9(a) any. agreenent executed by’ the company cannot |
prevail if it is inconsistent with the provisions of the Act
and under a. 9(b) the articles shall |ikew se not prevail if
they are inconsistent wth the' provisions of the Act.
Section 645 | eads to the sane concl usion

The result is, the appeal fails and is dismissed with costs.
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SARKAR., J.-The respondent Shri Changdeo Sugar MIlls Ltd.
was i ncorporated as a 'private conpany on Septenber 1, 1939.
The appellant, the respondents Nos. 2 and 3 and one
Kasturchand Srikrishna, since deceased, had prompted its
formati on. On Decenber 18, 1939, the respondent conpany
ent er ed into separate agreenments wth t he promot ers
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providing that "In consideration of the help given and
troubl e taken by you pronbters and in consideration of each
of you having agreed to take shares of the value of one and
half lac of rupees in the capital of the conpany and having
taken the said shares the conpany enters into an agreenent
with you as well as with other three pronoters as foll ows:
(1) The company............... will .o pay a sum
equal to 3- 1/8 per cent out of the net profits of the
conpany to each of you promoters or his heirs and
representatives, executors, administrators or assigns". The
promoters duly took the shares mentioned in the agreenents
and becane entitled to receive, taken all together, 12-1/2
per cent of the profits of the respondent conpany. Article
3 (of the Articles of Association of the respondent conpany
provided that it wouldenter into the aforesaid agreenents
with the pronoters.

In 1941, the respondent conpany was involved in financia
difficulties and on April 22, 1941, a tripartite agreenent
was nmade between it and a firm called Ardeshir Harnusji
Bhi wandi wal l'a and Co. and the pronoters under which it was
provided that the firmor its nomnee would becone the
managi ng agent of the respondent conpany and the pronoters
all together would receive "6-1/4 percent as pronoters’
conmi ssion instead  of 12-1/2 per cent as provided in our
respective agreenments with the conpany"” that is to say, the
agreenments of Decenber 18, 1939. |In ternms of this agreenent
article 3 of the Articles of Association of the conpany was
duly anended. An agreerment was also specifically entered
into by
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the respondent conpany with each of the pronoters.

In 1944,the respondent conpany was converted into.a public
limted conpany. On June 10, 1944, Kasturchand Srikrishan
di ed and his interest under the agreenents is now
represented by respondents Nos. 7 to 10. Presunmabl y
respondent No. 3 had taken the shares and entered into the
agreenents as representing a joint famly, for it is not in
dispute that on a partition between respondent No. 3 'and
his co-sharers, respondents Nos. 4 to 6 becane entitled to
participate in the interest of respondent No. 3 wunder the
agreenments and in the shares.

I n Septenber 1944, three suits were pendingin the H, Court
at Bonbay between the respondent conpany, the beneficiaries
under the agreenents and the said Bhiwandiwalla & Co. tothe
details of which it is unnecessary to refer for the said
suits were however conpronised. The terns of settlenent
provided that (a) all the suits would be nutual |y w thdrawn;
and, (b) "The pronoters comm ssion payable to us four which
is Rs. 1-9-0 to each of us and which cones to 6-1/4 percent
in the aggregate payable out; four under the agreenent shal
remain in. force as in the agreement and our “right of
comm ssion shall continue accordingly". The word us’ in the
terns of settlement means the beneficiaries under the
agreenents.

The respondent conpany paid the commssion at the said rate
of 6-1/4 percent to the beneficiaries under the agreenents
upt o Septenber 30, 1955. On COctober 1, 1956, the respondent
conpany informed the appellant and the other beneficiaries
that as fromApril 1, 1956, when the Conpanies Act, 1956,

had cone into force, the agreenents had become illegal and
voi d. It was said that so; 76 of the Conpanies Act, 1966,
prohibited all paynent of commission for subscribing for

shares in excess of 5 per
1003
cent of the price at which the shares were issued. It is
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not in dispute that what the appellant and the other
beneficiaries had been paid as comm ssi on exceeded five per
cent of the price, at which the shares had been issued. The
respondent conpany therefore contended that the appellant
and the other beneficiaries were not entitled to any further
conmi ssi on.

The appellant disputed the contention of’ the respondent
conpany and filed a suit in the High Court at Bonbay agai nst
it in which the other beneficiaries were also nmade
def endants for a declaration that the agreenents of Decenber
19, 1939, as nodified on April, 22, 1941, were valid and for
an injunction restraining the respondent conpany from
passing a resolution deleting article 3 of its Articles of
Association as it-proposed to do and from acting on the
footing as if the said agreenents were illegal. The
appel | ant contended that s. 76 of the Conpanies Apt of 1956
prohi bi ted paynment of conmi ssion for subscribing for shares
beyond ~the limt specified out of capital only and as the
agreenents provi ded for paynent of the comm ssion out of
profits, they were not affected by that section at all

The suit - was contested by the respondent conpany but the
ot her def endant supported the appellant’s case. The
respondent conpany contended that the section applied to
payment of commi ssion both out of capital as well as out of
profits. The suit was heard in the first instance by S. T.
Desai, J, and was dism ssed. An appeal to an appellate
Bench of the High Court was also disnissed. The present
appeal is against the judgnent of the Appellate Bench by
speci al | eave granted by this Court-

I shall have presently to refer to the provisions of a. 76

but before doing so. I think it necessary to refer to the
previous state of the law.. In
1004

Engl and, prior to the Compani es Act of 1900, there 'was no
statutory provision concerning paynment of comm ssion for
subscribing for shares and such -a provision was first
enacted by s. 8 of that Conpanies Act. Even before /'the Act
of 1900, however, the | aw was that anybody subscri'bing for
shares in a conpany had to pay the amunt of the shares in
frill. That was considered to be one of the fundanmenta

principles of Conpany |law. Ooregum Gold Mning Co. of India
Ltd, V. George, Roper (1) was a case which turned on the | aw
as it stood before 1900. There a conpany had issued ~shares
of pound 1 each with 15s credited as paid up leaving a
liability of only 5s per share. A shareholder ~brought an
action to test the validity of the issue. It was held that
the issue was invalid. Lord Halsbury observed  (p.) "It
seens to me that the systemthus created 133, by which the
shareholder’s liability is to belimted by the -anount
unpaid wupon his shares, renders it inpossible for the
conpany to depart from that requirenent, and by any
expedient to arrange with their sharehol ders that they shal

not be liable for the anpbunt unpaid on the shares, although

the ampbunt of those shares has been,, in accordance w th the
Act of Parlianent, fixed, at a certain sumof noney. It is
mani fest that if the conmpany could do so the provision in
guesti on woul d operate nothing". The provision referred to

by Lord Hal sbury was the section which required the nenoran-
dum of association to state the ambunt of the comnpanies
capital as divided into shares of a certain fixed anount.
Such a provision of course occurs in our Conpanies Act too.

This decision nade it inpossible for a conpany to pay out of
its capital any conmission to any person for subscribing for
its shares. It was felt that this created sone
i nconveni ence to a conpany in the management of its affairs
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and therefore a. 8 was incorporated in the Conpani es Act,
1900
(1) (1892) A . C. 125, 133.

1005
with the intention of granting sonme relief against that
i nconveni ence. Sub-section (1) of this section provided

that it would be lawful for a conpany to pay conmission to a
person in consideration of his subscribing for any shares in
the conpany if the anpbunt or rate of it were respectively
authorised by the Articles of Association and disclosed in
the prospectus and the comm ssion paid, did not exceed the
amount or rate so authorised. Sub-section (2) provided that
save as aforesaid no conpany could apply any of its capita

noney, either directly or.indirectly, in paynent of any
conmi ssion to any person in consideration of his subscribing
for any shares in the conpany. This provision cane up for
consi deration before the House of Lords in Hilder v. Dexter
(1). There a conpany had in consideration of person taking
up sone ~of its shares entered into an agreenent with him
that he would have an option to take further shares at par
within a certaintine. Alittle later the price of the
shares ’'went up and the person then exercised his option

An action was thereupon brought by a sharehol der to test the
validity of this agreement, and it was held by the House of
Lords that the agreenment was valid. Lord Davey observed

“"In this case the guestionis as to the powers of the
conpany itself, and not as to the -due exercise of the
directors’ powers. | have come to the conclusion from a
consi deration of the |anguage of s. 8, sub-s. 2, that the
prohi bition therein cont ained extends only to the
application, direct or indirect, of the conpany s capital in
paynment of a conmm ssion by the conpany, and the transaction
i mpeached in this case is not within it. It is satisfactory
to find that the conclusion to which | have come wll not
have the effect of extending the prohibition to transaction
which were legitimte before the Act, and not, so far as |
am aware, open to objection on.any other around." /'He also
said referring to sub-s. 1 of 's. 8 ,This subsection

therefore,, permts a limted application

(1) (1902). A C 474,481, 479.

1006

of the conpany’s capital in paynent of a commission”.

Now there is no doubt to the Act of 1900 there ,was nothing
to prevent the paynent of conmission for subscribing for
shares out of a company’'s profits. The decision in the
Qoregum Gold M ni ng Conpany case (1) only | aid down that the

amount of the shares must be paid in full. 1t. would not be
so paid if the capital was wutilised for  paynent of
conmi ssion for subscribing for shares. It was,  therefore,

the legitimcy of transactions providing for paynment of the
comm ssion out of profits that Lord Davey was happy to fee
that his decision would not affect. It is hence, plain that
the House of Lords was of the opinion in Hlder v.  Dexter
(2) that s. 8, sub-s. 2 of the Act of 1900 was not concerned
wi th paynent of comm ssion out of profits. That is how that
case has been understood in England:’ see Palner’s Conpany
Precedents, 17th ed; vol. | p, 179, Palner’s Conmpany Law,
20th ed. p. 200. See also Sarkar & Sen’s. |ndian Conpanies
Act, 1913, p. 302.

It seenms to nme that no other view is possible. There is
nothing in any Conpanies Act, except where it expressly does
so, to. restrict in any way the power of a conpany to dea
with its profits. A conpany is, therefore, free to enter
into any agreenment entitling any person to a part of its
profits 1in consideration of his subscribing for shares in
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it. That was the law as it existed before the Act of 1,900.
The view taken in Hlder v. Dexter (2) was that there was
nothing in s. 8 of that Act which effected a change in the

pre-existing law. In spite therefore of that Act, a conpany
retained fully its powers to pay out of its profits
conmi ssion for subscribing for shares init. | think it

right. to remind here that we are dealing with the powers of
a conpany and not of its directors.

Section 8 of the Act 1900 was replaced by a. 89 of t he
Engl i sh Conpani es Act of 1908 and this

(1) (1892) A.C. 125, 133. (2) (1902) A C. 474,481, 479.
1007

in its turn was substituted by s. 43 of the English
Conpani es Act of 1929 and the correspondi ng provision is now
contained in s. 53 of the English Conpanies Act of 1948.
Substantially the provision in this regard has renained the
sane in Engl and throughout from 1900 except. that in 1929 a
further restriction was put on the right to pay comn ssion
for subscribing for shares by providing that the com ssion
pai d shall not exceed 10 per cent of the price for which the
shares were issued or the ampunt or rate authorised by the
articles whichever was |less. That restriction could not
have effected a change in the law as it previously existed
in England in regard to paynent of " comm ssion out of
profits.

Now in our country a. 105 of the Conpanies Act of 1913 for
the first time introduced the provision corresponding to
that contained in s. 8 of the English Act of . 1900. Both,
therefore, on the general principles underlying Conpany | aw,
under which a conpany, except in cases where an express
provision to the contrary is nmade, is free'to deaf with its
profits in such manner as it likes andon the authority of
Hlder v. Dexter (1) which in ny view would be fully
applicable to our Conpani es Act of 1913, a conpany in
our country could enter intoa valid agreement to pay any
comm ssion it liked out of its profits to any person for
subscribing for shares init. | may here add that s. 105 of
the Conpanies Act, 1913 was in terns substantially the sane
as s. 8 of the English Conpanies Act of 1900. It contained
no provision restricting the anount of the commi ssion to be,
pai d.

I nowturn to a. 76 of our Conpanies Act 1956. It provides
by sub-s. (1) that "a conpany nay pay a commssion to any
person in consideration of his subscribing......... for any
shares in or debentures of the conpany......... if the
followi ng conditions are fulfilled." These conditions are,
(1) (1902) A . C. 475, 481, 479.

1008

(i) the paynment of the conm ssion is authorised by the
articles.,

(ii) the commission-paid does not exceed in the  case of
shares, 5 per cent of the price at which the shares are
issued or the amount or rate authorised by the articles.
whi chever is less, and in the case of debentures, 2-1/2 per
cent of the pride at which the debentures are issued or the
amount or rate authorised by the articles, whichever is
| ess;

(iii) the amount or rate of the conmission paid ......
is, in the case of shares or debentures offered to the
public for subscription, disclosed in the prospectus, in the
case of shares or debentures not offered to the public for
subscription, disclosed in the statenent in lien of
prospectus, or in a statenent in the prescribed form and
duly signed and filed before the payment of the comm ssion
with the Registrar and, where a circular or notice, not
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being a prospectus inviting subscription for the shares or
debentures is issued, also disclosed in that circular or
noti ce.

Now, the question that arises is whether this sub-section
has made any alteration in the | aw which previously existed
and which, for the reasons earlier stated, |I think permtted
conm ssion to be paid freely out of profits. In other
words, does this sub-section, as it stands, Prevent a
conpany from paving any conmission it |ikes out of its pro-

fits to any person for subscribing for shires init? 1 find
nothing in it to indicate that a change in the |aw was
i nt ended. It is said that the perm ssion granted by sub-
s. (1) is not expressly confined to paynent of

conmi ssion out of capital only. Neither, however, does it
say that the enabling provision contained init is to be
applied to paynent of conmi ssion out of profits also. How
then is this sub-section to be construed? Now one of the
established rules of construction of statutes is that it is
to be presuned "that the |egislature does not intend to nmake
any substantial alteration in the | aw beyond

1009

what it explicitly declares, either in express ternms or by
clear inplications, or, in other words, beyond the inmedi ate
scope and object of the statute. |In all general natters
outside those limts the |law remains undisturbed. It is in
the last degree inprobable that the |legislature would
overthrow fundanental principles, infringe rights, of depart
from the general  systemof |law, ~without expressing its
intention with irresistible clearness. and to give any such
effect to general words, sinply because they have.a neaning
that would |l ead thereto when-used in either their widest;
their usual, or their natural sense, would be'to give thema

meaning other than that which was actually int ended.
General words and phrases, therefore,~ however wth and
conprehensive they may be in their literal sense, nust,

usual |y, be construed as being |limted to the actual objects
of the Act." (Maxwell on Interpretation of Statutes, 10th
ed., p.(81-82).

| have earlier stated that under the Act of 1913 a conpany
was free to pay any commi ssion out of its profits it |iked
to persons subscribing for shares in it. | find nothing .in
sub-s. (1) of a. 76 to indicate that rule of Taw which is
based on the fundanental principles of Conpany I|aw, was
intended to be affected by it. The only substantial de-
parture made in s. 76(1) of the, Act of- 1956 from the
provisions in a. 105 of the Act of 1913, except another to
which I will later refer, is the inposition of a restriction
on the ampunt of conmm ssion that can be paid. That cannot,
to nmy mnd, furnish any reason for holding that the / pre-
existing 'law giving full liberty to a conpany to pay
comm ssion out of profits was intended to be changed. That
restriction wll have full scope if applied to payment out
of capital and does not itself indicate any source out of
which the restricted comm ssion is to be paid. Ther ef or e,
it seens to nme that the proper way of reading sub-s. (1)  of
s. 76 is torestrict its general words so as not to affect
the preexisting law. So

1010

read the ternms contained in it has to be confined to
payment of conm ssion out of the capital noneys of the
conpani es.

Again, in s. 105(1) of our Conpanies Act of 1913 it was
said, "It shall be lawful for a conmpany to pay a conm ssion
to any person in consideration of his subscribing” for
shares init. The words ,it shall be lawful” are enabling
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wor ds. They are used in a statute when it is intended to

permt sonething to be done which previously could not

legally be done. In Craies on Statute Law, 5th ed. at p

263, it has been said, "-Statutes passed for the purpose of

enabling sonething to be done are wusually expressed in

perm ssive | anguage, that is to say, it is enacted that "it

shall be lawful", etc., or that such and such a thing may be

done". In Julius v. Bishop of Oxford (1) it was said, "The

words it shall be lawful’ are not equivocal. They are plain

and unanbi guous. They are words nmerely nmeking that |ega
and possible which there would otherwise be no right or
authority to do. They confer a faculty or power, and they
do not of thenselves do nore than confer a faculty or

power." It would follow fromthe use of the words it "shal

be lawful" in a. 105(1) of the Act of 1913 that the
| egi sl ature intended to make that paynment of comm ssion for
subscribing for shares legal, which was not so before. The

| egi slature, therefore, intended to permt and nake |ega
the paynent of conmmi'ssion out of capital to a person on his
subscribing” for ~shares in-a conpany which paynment was
previously illegal. Payment of such commission out of
profits had al ways been 1 egal and there was no necessity for
any statutory provision to mke such paynent |egal or paw an
enabl i ng enactnment i'n regard to it. It would follow that s.
105 was not concerned with putting any restriction on a
conpany’s power to pay conm ssion out of profits.
(1) (1880) 5 A.C | 214,222.
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Now sub-s (1) of s. 76 of our Conpanies Act of 1956 uses
instead of the words "it shall be lawful” the word "may".
That however makes no difference. As has been stated in the
passage in Craies which | have earlier read, both nean the
same thing. They are both used in a statute to ‘indicate
that sonething may be done which prior to it could ' not be
done. It would follow that s. 76(1) of the Act of 1956 was
i ntended to have the sane effect as-a. 105(1) of the Act of
1913, nanely, the legalising of a/paynment of conm ssion out
of capital which-before the Act of 1913 was illegal and
whi ch becane illegal on the repeal of that Act by the Act of
1956. That woul d be another reason for saying that a. 76(1)
of the Act of 1956 was not concerned with any payment of
conmi ssion out of profits.
I pass on now to sub-s. (2) of a. 76 of the Act of = 1956.
That sub-section says: -
"*Save as aforesaid and save as provided in
section 79, no conpany shall allot any of its
shares or debentures or apply any of its
capital moneys, either directly or indirectly,
in paynment of any conmm ssion, discount or
al  owance, to any person in consideration of--
(a) his subscribing or agreeing “to subs-
cribe, whether absolutely or conditionally,
for any shares in or debentures of, the
conpany, or
(b) his procuring. of agreeing to procure
subscri pti ons, whet her absol ute or
conditional, for any shares in or, debentures
of the conpany,
whet her the shares, debentures or noney be so
allotted or applied by being added to the
purchase nmoney of any property acquired by the
conpany, or to the contract price of any work
to be executed for the conpany, or
1012
the nmoney be paid out of the nomi nal purchase
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noney or contract ]price, or otherwse."
This sub-section strongly suggests that subs. (1) is to be
read as confined only to paynent of commission out of

capital, for it says that save to the extent provided by
sub-s. (1) no conmi ssion shall be paid out of the capita
noneys of the company. |If sub-s. (1) were exhaustive of the

powers of a conmpany to pay conmmission both out of its
capital and its profits so that nothing could be paid as
conmi ssion either out of capital, or out of profits or out
of any other noneys of the conpany except as therein
provi ded, as the respondent conpany is contention is then
sub-a. (2) would-be wholly redundant; the prohi bition
contained in it would in that case be totally unnecessary.
It was said that sub-s. (2) is used only to nake sure that
the limts prescribed by sub-s. (,1) would not be departed
fromby indirect method. But surely it was not necessary to
make any provision-for that purpose only. What could not be
done directly could also not be done indirectly.
Furthernore; if it-was necessary to provide, as sub-s. (2)
is said to do, that the capital npbneys of the conpany shoul d
not be used indirectly for paynent of conm ssion, why was it
not provided that the profits should not also be used for
the same purpose indirectly. This clearly, for the sane
reason should have been done if sub-a. (1) dealt wth
paynment of conmm ssion out of profits also. The reason
suggested on behalf’ of the respondent conpany for the
enact ment of sub-a. (2) 'does not therefore seemto ne to be
wel | founded.

Furthernore, the two sub-sections nust be read together
Sub-section (2) contains a general prohibition of paynment of
conmi ssion out of capital andan exceptionto it is provided
in sub-a. (1). That seens’ to be the inevitable result of
the words "save as aforesaid", that is, save as provided in
sub-a. (1), with which sub-s. (2) opens it necessarily

1013
follows that sub-s. (1) contains an-exception to the genera
prohi bition of paynent of commi ssion out of the /capital.
It, therefore, has nothing to do with paynent of comi ssion
out of profits.
The other substantial feature in which s. 76 of the Act of
1956 has departed fromthe provisions of a. 105 of the Act
of 1913, is by inclusion in the forner of a Provision - for
the paynent of comm ssion for subscribing for debentures:
Wiile a. 105 dealt only with paynent of conm ssion for subs-
cribing for shares, s. 76 deals with paynent of = conmission

both for subscribing for shares as well as debentures. An
argunent was based on this innovation nade in.a. 76. It was
pointed out that in regard to debentures a  conpany. was
before the Act of 1956 free to pay any conmmission it ~ |iked

for subscribing for them either out of its capital or out
of its profits and only certain particulars had to be filed
as required by s. 111 of the Act of 1913. 't has,
therefore, been contended that the inclusion of debentures
ina. 76 of the Act of 1956 woul d show that the power to pay
conmi ssi on whet her out of capital or profits for subscribing
for shares as well as debentures was exhaustively contained
in subs. (1) of that section. | amunable to accept this
ar gument .

If I amright in my view that sub-s. (1) of s.76 of the Act
of 1956 is only an exception to the general prohibition
cont ai ned in sub-s. (2), it would follow that t he
restriction inposed by sub-a. (1) is confined to paynent of
comm ssion for subscribing for debentures out of capita
only. It is true that so read there woul d after the Act of
1956 be no power in a company to pay out of its capital any
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conmi ssion for subscribing for its debentures, except as
provided in a. 76 (1) of that Act. The |law would no doubt
t hereby have been changed but it would have been so changed
because the Act of 1956 mmde that change in express words by
the prohibition contained in sub-s. (2) of a. 76. But
suppose sub-s. (1) is
1014
exhaustive as regards a conpany’s power to pay conm ssion
for subscribing for debentures whether out of capital or
profits, then also the subsection would clearly be altering
the pre-existing law, it would then be putting a restriction
on the’ power to pay conmission for subscribing for
debentures out of profits which power was previously free of
all restrictions. |If it were not so, then sub-s. (1) in so
far as it relates to paynent of comm ssion for subscribing
for debentures out of profits would beconme infructuous.
Therefore, it would have inthat case to be- read as
altering ‘the pre-existing law by a necessary inplication
It is of sone-interest to point out here that a. 111 of the
Act of 1913 provided that an omssion to file t he
particulars as required by it would not affect the wvalidity
of the debentures issued and, therefore, perhaps, the
validity of the agreenent to pay comm ssion on them
Com ng back nowto the point under consideration find it
i npossible to say that a necessary inplication of sub-s. (1)
of s. 76 of the Act' of 1956 is to alter the previous |aw
which permitted paynment of conmi ssion for subscribing for
shares freely out 'of profits. In regard to paynment of
conmm ssion out of capital for subscribing for shares, it was
only an enabling section and not a restrictive one, though
in regard to paynent of comm ssion for  subscribing for
debent ures whet her out of capital or out of profits, on the
assunption that we have made, it would be a restrictive and
exhaustive provision with no power to pay such comm ssion
except in accordance with its terms. In regard to paynent
of comm ssion out of capital for subscribing for shares, the
section being only an enabling provision, it cannot affect
the pre-existing power to pay out of profits a comission
for subscribing for shares. The fact that in- regard to
paynment of conmission for subscribing for debentures the
section may have to be read at; restrictive, that is, _as
cont ai ni ng
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exhaustively the power in regard thereto, is no reason for
saying that it has the sane effect in regard to paynent of
conmi ssion for subscribing for shares. the —considerations
applicable to the two cases are entirely different and the
effect therefore, of the section on them has to be
different.

For these reasons, in ny opinion, s. 76 of the Act of 1956
does not affect a conpany’'s right to pay out of its  profits
any comm ssion it likes for subscribing for shares init. |
therefore think that the agreenments for paynent of
conmi ssion for subscribing for shares in the respondent
conpany out of its profits with which this appeal is
concerned were not affected by s. 76 (1) of the Act of 1956.
They remai ned perfectly valid after the coning into force of
the Act of 1956:

| would, therefore, allow the appeal

BY COURT: In accordance with the opinion of the mjority,
the appeal fails and is dism ssed with costs.




