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ACT:

Public ferry--Toll-Ri ght to collect from Governnent Roadway
Buses- Commrer ci al undertaking by CGovernnent, if public
service-.Notification No 252/1X-209/ (10) dated WMarch 16,
1925-Northern India Ferries Act, 1878 (XVIl of 1878) s.15.

HEADNOTE:
The appellant being the highest bidder at a public auction
got the right to collect the toll in respect of ferry for

crossing the river of Piprighat for the year 1954, The
practice upto 1954 was to allow the |licensee to collect the
toll fromevery stage carriage bus. Till March of the  year
1954 only privately owned stage carri age buses used to ply
on the route. Thereafter the route was taken over by the
Roadways department of the State of Uttar Pradesh. The
applicant was informed inter alia that no toll was |eviable
on the Roadways Vehicles and was asked to pay the nonthly
installments of the license fee without maki ng any deduction
therefore consequent upon the exenption of the Roadways
buses fromtolls. The point for consideration inter alia is
whet her the
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appel l ant was bound to allow the state carriage buses of
UP. Covernment to cross the river by ferry wi t hout
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collecting any toll.

Hel d, that the notification No. 252/1X-209/(10) dated March
16, 1925 exenpts a vehicle crossing the river on 'public or
district board service’', and it could not be said that
pl yi ng notor buses by way of conmercial activity is running
it on a public service. The vehicles of the Roadways
departnment of the Governnent of Uttar Pradesh crossing over
ferries cannot be regarded as crossing on public service.
It may be that plying stage carriage buses even though for
hire is an activity undertaken by the CGovernnent for ensur-
ing the people a cheap, regular and reliable nopde of
transport and is in that sense beneficial to the public, but
it does not cease to be a comrercial activity if it is run
with profit notive. The vehicles of the Roadways crossing
the river cannot be exenpted under the Notification of Mrch
15, 1925.

Hel d, further that activities undertaken in the exercise of
the sovereign power of the 'state or of CGover nnment a
functions are undoubtedly to be regarded as public services
but a pure busi ness undertaking though run by the Governnent
cannot be classified as public service. An activity however
benefi ci al to the people and however usef ul cannot
reasonably be regarded as public service and cease to be a
comercial wundertaking if it is of atype which may be
carried on by private individuals and is carried on by
CGovernment with a distinct profit notive. By reason of the
fact that a commercial undertaking is owned-and run by the
State, it does not ipso facto become a "public service".

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: C. A No. 435 of 1958.

Appeal fromthe judgment and order -dat ed Septenber 20, 1956
of the Allahabad Hi gh Court in special Appeal No. 243 of
1955.

Naunit Lal for the appellant.

G N D kshit and C. P. Lal for the Respondent.

1962. February 8. The foll owi ng Judgrment of the Court was
del i vered by

MUDHOLKAR, J.-This is an appeal by <certificate from the
j udgrment of the High Court of
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Al | ahabad reversing the decision of a single Judge of that
Court directing the issue of a wit of Mandanmus agai nst the
respondents under Art. 226 of the Constitution. The points
whi ch arise for consideration in the appeal are whether the
appel l ant who was at the relevant tinme the | essee of a right
to collect tolls frompersons, vehicles etc., crossing the
river by public ferry at Pipraghat, District Ballia was
bound to allow State carriage buses belonging to the
CGovernment of Uttar Pradesh to cross the river by the  ferry
without collecting any toll or was entitled to claim
abatement of rent fromthe Government under the proviso to
s.15 of the Northern India Ferries Act 1878 (hereafter
referred to as the Act).

In order to appreciate the points a few facts need to be
stated. There is a ferry at the village Pipragbat, district
Ballia for crossing the river and the right to collect tolls
in respect of that ferry is put to public auction annually.
The hi ghest bidder at the auction gets the right. The rent
or licence fee is collected fromhimin nmonthly installnents
during the year wth respect to which the right was
purchased by the |licensee. The appellant was the highest
bi dder for the year 1954 and the licence fee payable by him
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was Rs. 31,751/-. The practice right upto 1954 was to all ow
the lessee to collect atoll of Rs. 5-1-0 fromevery stage
carriage bus. Till March 9 of that year only privately
owned stage carriage buses used to ply on the route in which
the ferry crossing was conprised. Thereafter the route has
been taken over by the Roadways Departnent of the State of
Utar Pradesh. From March 9 to March 16, the appellant
realised tolls at Rs. 5.1-0 from the State-owned stage
carriage buses when he was informed by a letter by the first
respondent that he should all ow the Roadways buses to use
the ferry for crossing and recrossing the river on credit

till March 31, 1954 and should thereafter submt his bil
with

108

respect to the tollsto the Roadways Departnent of the
Government He was al so infornmed that further orders will be

i ssued on April 1, 1954. The appellant accordingly allowed
the Roadways buses to wuse the ferry for crossing and

recrossing the river and submtted his bill to the Roadways
Departnment ~on March 31, 1954. That bill was, however, not
pai d.

On April 1, 1954 he received two comunications from
respondent no. 1 by one of which hi) was informed that no
toll is leviable on'the Roadways vehicl es and by another he

was asked to pay the nonthly installment of the Iicence fee
wi t hout rmaki ng any deduction therefore consequent upon the
exenption of the Roadways buses fromtolls.

The appellant had nmoved the Hi gh Court of Allahabad. under
Art. 226 of the Constitutionfor the issue of a wit
directing the respondent "to refrain from precluding the
petitioner fromcharging tolls fromthe Roadways buses", to
issue a wit comrandi ng the respondents to all ow abatenent
to the appellant and to issue an interimdirection to the
respondents asking themto refrain fromrealising the unpaid
nmonthly installnents of the licence fees till the decision
was given. Before the petition was decided the appellant’s
licence had run out and, therefore, at the hearing the
appel | ant confined hinself to one relief, t'hat is,
conmandi ng the respondents to allow rebate one -account of
the exenption of the Roadways buses fromliability "to pay
the tolls. The petition was, however, not amended. W rmay
incidentally nmention that apart from the reliefs above
referred to, the appellant clained two nore reliefs, one of
whi ch was to pass any such other and further order as may be
deened fit and proper

The |earned single Judge of the Hi gh Court who decided the
petition in the first instance cane
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to the conclusion that the appellant was entitled to
abat ement of rent under the third paragraph of a. 15 of the
Act and directed the issue of a wit to the respondents
directing themto "' performtheir statutory duty relating to
abatement of rent" payable by the appellant consequent on
the exenption of Roadways buses from paynment of tolls under
the aforesaid provision before claimng or recovering
arrears of rent fromhim The respondents preferred an
appeal under the Letters Patent which was heard by a
Di vision Bench of the Allahabad H gh Court. The | earned
Judges held that a licensee is not entitled to abaterment of
rent unl ess the Governnment makes a decl aration under s.15 of
the Act subsequent to the grant of licence to him It
poi nted out that the G O No. 1946/17-,51 dated Decenber 11
1951 upon which reliance was placed by the learned single
Judge being prior in point of time to the grant of the
licence to collect tolls to the appellant, did not entitle
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him to claim abatenent. It, however, held that t he
appellant may be entitled to claimabatenent of rent or
licence fee wunder the general |law but that such a relief
could be clained only in a suit but not in a proceeding
under Art. 226 of the Constitution. They thus allowed the
appeal and dism ssed the petition

Section 15 of the Northern India Ferries Act, 1878 runs thus

"Toll., according to such rates as are from
time to tine fixed by the State Governnent,
shall be levied on all persons, aninals, vehi-
cles and other things crossing any river by a
public ferry and not enployed or transmtted
on the public service

Provided ~that the State Government may from
time to- tine, declare that any persons,

animals, vehicles or other things shall be
exenpt from paynent. of such tolls.
110

Wiere the tolls of a ferry have been | et under
section 8, any such declaration, if nade after
the date of the lease, shall entitle the
| essee to such abatement of the rent payable
in respect of the tolls as may be fixed by the
Commi'ssioner of the division or such other
of ficer as the State Governnment may, fromtine
to time, appoint in this behalf by Dame or
virtue of his office.”
The proviso to the section confers upon the State Governnent
power to declare fromtinme to tinme any , persons, animals,
vehicles etc., exenpt from paynent of such tolls. Bef ore
the question of allow ng abatenent of rent or |I|icence fee
can arise it nust first be established that there was a
valid exenption with respect to any vehicles etc., under s.
15 of the Act. The section also provides that where such
declaration is made subsequent to the grant of licence to
collect tolls wunder s. 8 the (licensee is entitled to
abat ement of rent:
The CGovernnent order to which reference has been made in the
two judgnents of the Hi gh Court runs as foll ows:
"Subj ect: Exenption from paynent of toll
I amdesired to say that a question has -been
rai sed whether the Roadways Mdtor Vehicles
should be exenpt from paynment of ferry tolls
while crossing any river by a public ferry.
Gover nment have given their full consideration
to this matter and have cone to the concl usion
that the motor vehicles run by the Roadways
with the operational staff acconpanying /them
on duty fall under the exenption granted from

paynment of ferry toll in paragraphs< 2(a) of
notification no. 252/-1X-209/(10) dated  March
16, 1925

111

(publ i shed on page 347 of the District, Board
Manual ).

2.lam however, to observe that the passengers
traveling in these vehicles with their goods
and all the private goods, being transported
in the Roadways trucks shall be liable to the
paynment of tolls as heretofore according to
the rates fixed by the Local Governnent.

3. The District Magistrate, District Board and
ferry contractors in your division may please
be i nfornmed accordingly."
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It may be pointed out that this order, if what appears to be
nerely a communi cati on addressed to certain authorities can
be regarded as a Governnment order, does not, itself confer
any exenption wth respect to the buses run by the U P
Roadways but sets out the opinion of the Governnment that
such buses nmust be regarded as being exenpted under a
notification of March 16, 1925 issued under "s. 15 of the
Act. That notification reads thus:

"2. The followi ng shall be exempt from the

paynment of tolls:

(a)All persons animals and vehicles crossing

any river by a public ferry when enpl oyed or

transmtted on the public or District Board

service."
Admittedly at that date the State was no running any bus
services in the United Provinces (now the State of Utar
Pradesh) . May be there were no Governnent-owned buses at
all in any other province of India at that tine. Mor eover
it woul d not be reasonable to assune that a State enterprise
of this kind was even in the contenplation of. the LT. P
Government _at-that tine. At that tinme, apart from running
some railways the State had not entered the comercia
field. It is in the l'ight of these facts that the |anguage
of the notification of March 16, 1925, nust be interpreted.
112
What the notification exenpts is a vehicle crossing the
river on 'public or district board service' .~ Could it be
said that plying notor buses by way of commercial activity
is running it on a public service? It is wundoubtedly not
easy to define what is "public service" and each activity
has to be considered by itself for deciding whether it is
carried on as a public service or not. ~ Certain activities

wi Il undoubtedly be regarded as public services, as for
i nstance, those undertaken in the exercise of the sovereign
power of the State or of governmental functions. About

these there can be no doubt.. Simlarly a pure business
undert aki ng though run by the Governnent cannot be

classified as public service. But where a particular
activity concerns a public utility a question may arise
whether it falls in the first or the second category. The
nere fact that activity may be useful to the public would
not necessarily render it public service.: An activity

however beneficial to the people and however useful _cannot,
in our opinion, be reasonably regarded as public service if
it is of atype which may be carried on by private indi-
viduals and is carried on by governnent wth a distinct
profit motive. It may be that plying stage carriage buses
even though for hire is an activity undertaken by the
Government for ensuring the people a cheap, regular’ and
reliable nopde of transport and is in that sense beneficia
to the public. It does not, however, cease to be a com
mercial activity if it is run with profit notive. | ndeed
even private operators in order to attract customare  al so
interested in providing the sanme facilities to the public as
the Governnent undertaking provides. Since that is so, it
is difficult to see what difference there is between the
activity carried on by private individuals and that carried
on by Governnment. By reason of the fact that a commercia
undertaking is owned and run by the State

113

it does not ipso facto becone a 'public service’'. It is not
di sputed before wus that the Roadways departnment of the
Government of U P. is running a profit naking and a

profitable activity by excluding every kind of conpetition
In the circunstances, therefore, we find it inpossible to
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hold that its vehicles crossing over ferries can be regarded
as crossing on public service. They are, therefore, not
entitled to any exenption under the notification of March
15, 192 5. Since they are not entitled to any exenption the
guestion of abatenent of rent does not arise.

It is true that the petitioner, as already stated, confined
hinself at the stage of arguments in the H gh Court to the
relief of abatenment, because of change of «circunstances
which took place between the date of filing his petition
and its hearing. He did so evidently wupon a msunder-
standing of the legal position with regard to the scope of
the notification of March 16. 1925. However, the appell ant
has raised ,in alternative contention in his Statenent of
the case to the effect that the Roadways buses which carry
passengers are used by the Governnent for carrying on a
conmer ci al undertaki ng and that; there fore they do not comne
within the exenption made by the notification of the vyear
1925. In viewof this and of the fact that the petition
whi ch contains a prayer for grant of ,other relief’ has not
been anended and is thus inits original form we see no
difficulty in granting appropriate relief to the appellant.
In the result we allow the appeal and set aside the judgnent
of the Division Bench-as well as of the single judge of the
H gh Court of Allahabad and direct that a wit in the nature
of mandanus shall issue to the respondents directing themto
pay to the appellant full tolls with respect to every
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crossi ng of the, Roadways buses over the ferry between March
16, 1954, and the date on which the |icence in favour of the
appel I ant expi red.

The costs of the appellant here and in the High Court wll
be borne by the respondents.

Appeal al | owed.




