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ACT:

| ncome Tax-Payment of advance tax-Assessed
i ncome exceeded the ‘estinmate-Levy of interest-
Power to reduce or wai ve-Wen could be exercised-
I ndian I ncone-tax Act, 1922 (11 of 1922), s. 18A
(6) fifth proviso-Indian |Incone-tax (Anendrent)
Act, 1953 (225 of 1953), s. 13-Income-tax Rules
r.48.

HEADNOTE:

The I nconme-tax Officer, Madura, issued notice
under s. 18A (1) of the Indian |Income-Tax Act,
1922, for payment of advance tax. R the then
manager of the Hindu Undivided famly availed of
the option to submit a revised estimate for the
years 1946-47 and 1948-49. The assessnent of these
two years were conpl eted respectively in Novenber
1950 and February, 1951, as the total ‘incone
assessed far exceeded the estimte submtted by R
the Inconme-tax O ficer ordered the respondent, the
| egal representative of R to pay the interest
under s. 18A (6) of the Act. On appeal, the
| nconme-tax Appellate Tribunal reduced the incone
and the Incone-tax Officer in giving effect to the
said order reduced the interest and called upon
the respondent to make paynment. The respondent
asked the Incone-tax Officer not to |levy interest
under s. 18A (6), submtting that the levy was
illegal and unj ustified, alternatively he
requested that the interest be waived by virtue of
the powers vested on the Income-tax O ficer under
proviso 5 to s. 18A (6) which was added by s. 13
of Act 25 of 1953, with retrospective effect from
April 1952. The | ncone-tax Oficer and the
I nspection Assistant Comm ssioner declined to
accede to the request. The respondent then noved
the Hi gh Court at Madras for a wit under Art. 226
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cancelling the levy of interest on the ground

anmong others that refusal by t he Revenue
authorities to cancel the levy was arbitrary and
not based on any judicial exercise of the

di scretion vested by the Act. The H gh Court
uphel d the plea, ordered the Inconme tax Oficer to
deci de whether the respondent had made out a case
for the exercise of the discretion. The only
guestion in the appeal before the Suprenme Court
was whet her benefit of the said 5th proviso to s.
18A (6) may be granted in respect of assessments
of incone which were conpleted by the |Incone-tax
of ficer before April 1952.

614

N

Hel d, that the jurisdiction under 5th proviso
of s. 18A (6) of the Incone-tax Act nmay be
exercised by the inconme-tax Officer in all cases
which were pending on April 1, 1952 before him or
any superior authority having under the Act power
to nodify the assessnment of incone.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION. Civil Appea
Nos. 545 and 546 of 1960.

Appeal s from ‘the judgnment and order dated
August 13, 1954, of the Madras High Court in Wit
Petitions Nos. 743 and 748 of 1954.

K. N. Rajagopal Sastri and P. D. Menon, for
the appel |l ants.

The respondent did not appear.

1962. January 17.-The Judgnent of the court
was delivered by

SHAH, J.-These are t wo appeal s with
certificates of fitness granted by the Hi gh Court
of Judicature at Madras against certain orders
passed in Wit Petitions wunder Art. 226 of the
Constitution.

One Ramaswami lyer-father of the respondent-
was assessed to incone-tax in the status of a
H ndu Undivided Famly. Ramaswam |yer died in
1949 and the respondent M R Vidyasagar becane the
manager of the family. The famly was a partner
through its nmanager in a firmstyled "The Mdura
Knitting Company", and the share in the profits of
the partnership which was registered under the
I ndian I ncone-tax Act was the principal source of
its assessable incone. Under s. 18A of the Indian
I ncome-tax Act, the H ndu undivided famly was
liable to pay advance tax for each of the
assessment years 1946-47, 1947-48 and 1948-49. The
I ncome-tax O ficer, Mudura, issued notices under
s. 18A (1) of the Indian Inconme-tax Act for
paynment of advance tax on the basis of the
preceding year’'s incone. It was open to the
assessee to submit a revised estimate of his
i ncome under s. 18A (2) in respect of the year in
guestion and Ramaswam |yer-who was at the
material tine the
615
manager - avai l ed hinself of the option to submit a
revi sed estinmate and estimated the incone for each
of the assessment years 1946-47 and 1948-49 at Rs.
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45,000/ -. The assessnments of these two years were
conpl eted respectively on Novenber 28, 1950 and
February 29, 1951, and the inconme received from
the Madura Knitting Conpany was included in the
assessments under s. 23(5). The Incone Tax O ficer
assessed the total income of the Hi ndu undivided
famly for the year 1946-47 at Rs. 1,01, 335/- and
for the year 1948-49 at Rs. 3,10,697/-. As the
total income assessed far exceeded the estimate of
Rs. 45,000/-, submitted by the nanager of the
assessee famly, the Income Tax O ficer in making
the assessnment ordered the respondent to pay Rs.
6,999/12/- and Rs. 36,687/- respectively for the
assessment years 1946-47 and 1948-49 as interest.
I n appeal s agai nst the orders of assessment by the
Madura Knitting Conpany, by order dated March 12,
1954 the Income-tax Appellate Tribunal reduced the
i ncomre of  the firm and on that basis reduced the
share of 'the family in the incone of the firmfor
the year ' 1946-47 to Rs. 83,335/- and for the year
1948-49 to Rs. 2,83,868/-. The Incone-tax O ficer
Madura, in giving effect tothe orders passed by
the Appellate Tribunal under the 3rd proviso to s.
18A (6) reduced the interest to Rs. 4,358/- for
the year 1946-47 and to Rs. 32,714/10/- for the
year 1948-49, and called wupon the respondent to
pay the arrears of tax inclusive of interest so
adjusted. The respondent then <called upon  the
Income Tax Officer not to |levy- interest under s.
18A (6) submtting that the levy was illegal and
unjustified, and in the alternative requested that
the interest be waived under the powers vested
under the 5th proviso to s. 18A (6) which was
added by s. 13 of the | ndi-an I'ncome-t ax
(Amendrment) Act (25 of 1953). The Incone-tax
Oficer declined to accede to the request and the
respondent’s application to the
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I nspecting Assistant Conmissioner for cancelling
the levy of interest was also rejected. The
respondent then noved two petitions (Nos. 743 and
748) under Art. 226 of the Constitutionin the
H gh Court of Judicature at Madras for wits
cancelling the orders inposing liability for
paynment of interest, contending that the levy of
penal interest was opposed to law and was prima
facie, unjustified on the facts and circunstances
of the case. The respondent submtted that the
| evy of interest under s. 18A(6) was penal in
character and could not be inposed upon the |ega
representative of the deceased nanager who was not
in any nanner responsible for the original return
filed by the firm of which the manager was a
partner. He also contended that the | evy was not
warranted by the provisions of the Indian | ncone-
tax Act inasnuch as in respect of the assessnent
years in question the respondent was not the
assessee, that the del ay in conpleting the
assessment was not attributable either to the then
manager of the famly, Ramaswami Ilyer or to
hi nsel f and therefore, no liability for paynent of
interest could be inposed, and that in any event
refusal to cancel the levy of interest was
arbitrary and not based on any judicial exercise
of discretion vested in the Income-tax Oficer.
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A Division Bench of the Madras Hi gh Court
held that the provision inposing liability to pay
i nterest under sub-s. (6) of s. 18A was not
opposed to law and could be enforced agai nst the
| egal representative of the deceased manager, who
was a partner of the assessee firm The High
Court, however, was of the view that as the
I ncome-tax O ficer and the |Inspecting Assistant
Comm ssioner had failed to consider whether in the
circunst ances of the case, the reduction or waiver
of the interest was justified, it be ordered that
the Income-tax Oficer to decide whether the
petitioner had nade out a case for the exercise of
the discretion vested in the
617
I ncome-tax Officer to waive or reduce the interest
under the powers conferred on. him by the 5th
proviso of cl. (6) of s. 18A 'Against that order
with certificates of fitness these appeals are
preferred by the Comm ssioner of |nconme Tax.

Secti-on 18A which inposes liability upon the
tax payer to make advance paynent of tax was
incorporated into the 1ndian I ncome-tax Act by Act
11 of 1944. That section enables the Incone-tax
Oficer on or after the 1st day of April in any
financial year, by order in witing, to require an
assessee to pay to the Central Government in
specified instalnments inconme-tax and super-tax
payabl e on so nuch  of such income as is included
in the assessee’s total income of the previous
year in respect of which he had been assessed.
Under sub-s. (2), if the assessee who i's required
to pay tax by an order under sub s. (1) estinates
at any tinme before the last instalment is due that
the part of his income to which the sub-section
applies for the period which would be the previous
year for an assessnent for the year next follow ng
is less than the incone on which he is required to
pay tax and accordingly wi shes to pay tax which is
| ess than amount he is required to pay, he nay
send to the Incone Tax Officer an estimte of the
tax payable by him and pay tax as accords wth
his statement. It is, however, provided by sub-s.
(6) inter-alia that where in any year the assessee
had paid tax under sub-s.(2) on the basis of his
own estimate and the tax paid is |ess than 80% of
the tax determined on the basis of his regular
assessnment (so far as such tax relates to incone
to which the provisions of s. 18 do not apply)
sinple interest at the rate of 6% per annum from
the 1st day of January in the financial year in
which the tax was paid upto the date of the said
regul ar assessnent shall be payable by the
assessee upon the anobunt by which the tax so paid
falls short of the said 80% As originally enacted
the liability to pay interest upon
618
the anmobunt by which the tax paid fell short of 80%
of tax was absolute. The Income-tax O ficer had no
di scretion in the matter, and was bound to inpose
liability for payment of interest. But by s. 13 of
the I ndian Income-tax (Anendrment) Act, 1953 (25 of
1953), an additional proviso was enacted to sub-s.
(6) in the follow ng form

"Provided further that in such cases and
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under such ci rcunst ances as nay be
prescri bed, the Inconme-tax Oficer nmay reduce
or waive the interest payabl e by t he

assessee".
This proviso was given retrospective effect as
fromApril 1, 1952. Thereafter in exercise of

powers conferred by s. 59 the Central Board of
Revenue added Rule 48 to the followi ng effect:-
"48. The Income-tax O ficer my reduce
or waive the interest payable under section
18A in the cases and under the circunstances
menti oned bel ow, nanely: -

(1) Were ‘the relevant assessnent
is conpleted nore than one year after
the submission of the return, the del ay
in assessment not being attributable to
the assessee.

(2) Where a person is under section
43 deened to be an agent of another
person and is assessed upon the latter’s
i_ncorme.

(3) Were the assessee has incone
froman wunregistered firm to which the
provi sions of clause (b) of sub-section
(5) of section 23 are appli ed.

(4) Were the "previous  year" is
the financial vyear or any year ending
near about ' the close of the financia
year and ‘|arge profits -are nade after
the 15th of March in circunstances which
coul d not be foreseen.

619

(5) Any case in whi ch t he
I nspecting Assi st ant Commi ssi oner
considers that the circumstances are
such that a reduction or waiver of the
i nterest payable under (section 18A (6)
is justified.

The effect of the incorporation of the 5th proviso
ins. 18A (6) and of Rule 48 was manifestly to
authorise the Income Tax O ficer in exercise of
his discretion to relieve against the Trigour of
the inflexible rule originally enacted in cl. (6)
about paynent of interest by the assessee when the
tax paid by himon his estimate fell bel ow 80% of
the tax payabl e on regul ar assessment.

The only guestion which falls to be
determ ned in these appeals is whether the benefit
of the fifth proviso to s. 18A (6) <could be
clainmed in respect of the assessnents of the
income of the respondent’'s famly which were
conpleted by the Inconme-tax Oficer before Apri
1, 1952. The Hi gh Court was of the view that even
if the assessment by the Incone Tax Oficer was
conpl eted before April 1, 1952, if the fina
adj ustment pursuant to the order of the Appellate
Tribunal was nade after that date the | nconme Tax
Oficer was conpetent, in exercise of the powers
wi th which he was invested by the fifth proviso to
cl. (6) of s. 18A to reduce or waive the interest
payabl e by the assessee and the I ncone-tax officer
having failed to exercise his discretion a case
was made out for the issue of a wit under Art.
226 of the Constitution directing that officer to
consi der whether in the circunstances of the case
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relief may be granted to the respondent.

On behalf of the Commi ssioner of |ncone-tax
it is wurged that the power conferred by the fifth
proviso may undoubtedly be exercised in those
cases where assessment is conpleted on or after

April 1, 1952, but where the assessnment was
conpleted and liability to pay interest had
crystallized under

620

sub-s.(6) as it originally stood, the Income-tax
O ficer has no power under the amended sub-section
to reduce or waive the interest ordered to be paid
by the assessee even if the proceedings in
assessment are pending in appeal before the
Appel | ate Assistant Comni ssioner or the Appellate
Tribunal. It was urged that the interest under s.
18A(6) is payable upto the date of the regular
assessnment and if in-the contingencies prescribed
by s. 18A(6), as originally enacted liability to
pay interest crystallized, the Incone-tax Oficer
could not, inexercise of the power invested by
the anending Act reopen the order, because the
| egi sl ature had givento the amending statute only
a parti al retroactive operation and its
retroactivity could not be enlarged; to do so,
woul d be plainly to defeat the plain intendnent of
the Legislature. It is unnecessary for the purpose
of these appeals to consider whether an assessnent
whi ch has becone final before the date on which
the fifth proviso cane  into operation, and which
is not subject to any pending appeal, can be
reopened and the benefit of the power conferred by
the fifth proviso be afforded to an assessee. The
guestion which falls to be deternined is whether
in an assessnent subject to-an appeal which is
pendi ng, or which may be lawfully filed, the power
to reduce or waive the interest can be exercised.

There is, in our judgnent, inherent evidence in
the rule indicating that such a power can be
exerci sed even if the regular assessment is

conpleted by the Income-tax Oficer before April
1, 1952. The power vested in the Incone-tax
Oficer to reduce or waive interest payable by an
assessee is exercisable "in such cases or such
circunstances as mmy be prescribed" by the Rules.
By Rule 48 the Income-tax Oficer is given the
power to reduce or waive interest payable under s
18A(6) in the events specified therein. By ‘the
first clause of Rule 48 where the assessnent is
conpl eted nore than one year after the subm ssion
of the return the delay in assessnent

621

not being attributable to the assessee-the power
of the Incone tax Oficer may be exercised There
is nothing in the Rule which indicates that the
power to grant relief may be exercised only before
the regul ar assessnent is conpleted by the | ncone-
tax Officer. The terns of clauses (1) and (5) of
the Rule clearly support the view that the order
reducing or waiving interest nmay be passed even
after the order of assessnment is nmade, and
interest is included. Again, by naking Act 25 of
1953 operative retrospectively fromApril 1, 1952,
the Legislature has evinced an intention that to
regul ar assessments nade between April 1, 1952,
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and the date on which the Act was enacted, the
fifth proviso to 18A(6) nmay apply. The argunent
that liability to pay interest crystallizes when
the I ncone-tax O ficer incorporates the direction
for payment of interest, because the order is not
made appeal able has no force. The order for
payment of interest was l|iable to be nodified if
the assessnent of inconme was varied by the
Appel | ate Assi stant Conmi ssi oner, or by the
Tribunal. It is true that interest could be
charged upto to the date of regul ar assessnent by
the I ncone-tax Oficer but that does not support
the theory of crystallization of liability. |If
therefore the quantumof liability was capabl e of
being altered even after the date of the regular
assessment, the assunption that the power to give
relief against a rigid statutory provision should
be restricted to cases which are decided by the

Inconme tax Officer-only after April 1, 1952, is
not warranted. The power of the Incone-tax O ficer
arose only after April 1, 1952, but there is

nothing in the act to show that it was to be
exercised only in respect of assessnments made by
the I ncone-tax Oficer after that date.. In our
judgnent, the jurisdiction under the fifth proviso
may be exercised by the Income-tax O ficer in al
cases which are pending on April 1, 1952, before
the I ncone-tax O ficer or any superior authority
havi ng under the |Incone-tax Act power
622
to nodify the assessnent —of incone, or are
comenced after that date

In the present case, the original assessnents
made by the Income-tax O ficer in both'the years
in question were nodified in view of the orders
passed by the Appellate Tribunal inthe assessnent
of the Madura Knitting Co. The order of the
Appel |l ate Tribunal was passed on April 12, 1953,
i.e. after the date on which Act 25 of 1953 cane
into operation. After that date the Incone-tax
Oficer was bound to give effect to the orders of
the Appellate Tribunal and to adjust liability in
conputing the assessable income and the tax
payabl e thereon. The Incone-tax Oficer being
bound to adjust liability to pay interest under
cl. (6) of s. 18A we see no reason why in

adjusting that liability he nmay not exercise the
powers with which he has been invested since
April, 1952, if the circunstances of the case

war rant such exerci se

In our viewthe Hgh Court was right in
hol ding that the Inconme-tax officer had the power
in the case of the assessments in question to
exercise the authority conferred by the fifth
proviso to s. 18A(6) and he having failed to
exercise the discretion, a wit requiring himto
consi der whether a case is nmade out for the
exercise of his discretion was properly issued.

These appeal s therefore fail and are
di sm ssed

Appeal s di sm ssed
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