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ACT:

Transfer of Property-Sale by reversioner for

consi der ati on- Fraudul ent or erroneous
represent ati on- Present transferable i ntereset,

though in fact spes successi-oni's- Subsequent
acqui sition of title-Effect-Rule of estoppel-Wen
to be resorted to Transfer of Property Act, 1882(4

of 1882), s. 6(a). Interpretation of Statute-
Consiruing of section-If new words could be read
intoit-lllustration to a section-Wen could be

used to enlarge the |anguage-If ~admissible in
construing a section.

HEADNOTE

Mand S claining to be reversioners tothe
estate of N sold the property in dispute to G
predecessor-in-interest of the respondents.  The
sale deed recited that the property belonged to
the joint famly of two brothers N and B, and on
the death of N it was inherited by his w.dow and
on her death it had devolved upon them as
reversioners to the state. G sued to recover
possessi on of the properties. The suit was
contested by the wi dow of B(brother of N) claimng
that the property was the self acquired property
of her husband. During the pendency of the
l[itigation the w dow died, and G applied to the
revenue authorities to transfer the 'pattas’ in
his name. The appellants intervened alleging that
the property was gifted to them by the w dow, and
S one of the reversioners had also executed a
rel ease of the said property for a consideration
This objection was rejected. The appellants then
sued for possession of a half share in the
properties held by the w dow of B, relying upon
the gift by the w dow, and the deed of surrender
by S one of the two reversioners to the estate of
N. They contended that the Vendors of the property
to G had
555
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only a spes successionis during the life tinme of
the widow of B, and the transfer was on that
account void and conferred no title. The heirs of
contended that the property was sold to by Mand S
on a representation that the Vendor had becone
entitled t her et o, and the appel I ant s as
transferees from S were estopped from asserting
that it was in fact the self-acquisition of and
that in consequence he had no title at the date of
the sale.

N

Hel d, that where a person transfers property
representing that he ‘has a present interest
therein, whereas he has, in fact, only a spes
successions, the transfereeis entitled to the
benefit of s. 43 of the Transfer of Property Act,
1882, if he has t aken the transfer f or
consi derati on and on the faith of the
representation.

Hel d, further, that apart fromthe exception
in favour of transferees for consideration in good
faith and w thout notice of the rights under the
prior transfer s. 43 of the Transfer of Property
Act is absolute and unqualified in its operation
It applies to all transfers which fulfil the
conditions prescribed therein, and it  nakes no
difference in its application whether the defect
of title in the transferor arises by reason of his
having no interest in the property, or of his
interest therein being that of an expectant heir
The section deals with transfers which fail for
want of title in the transferor and not want of

capacity in him at the time of transfer. It
enbodies a rule of estoppel and enacts that a
person who makes a representation shall not be

heard to allege the contrary as against a person
who acts on the representation. (It is imuateria
whether the transferor acts bona fide or
fraudulently in making the representation. It is
only material to find out whether —in_fact the
transferee has been misled. In view of the
specific provision of s. 43 the principle of
estoppel against a statute does not apply to
transfers prohibited by s. 6 (a) of the Act. The
two provisions operate in different fields and
under different conditions. There is no necessary
conflict between them and the anbit of one cannot
be cut down by reference to the other. Section
6(a) enacts a rule of substantive law, while s. 43
enacts a rule of estoppel which is one of
evi dence.

Held, also, that if the |Ianguage of the
section clearly excludes fromits purview certain
matters, it would not be legitimte to use the
illustration to the section to enlarge it. It is
not to be readily assuned that an illustration to
a section is repugnant to it and rejected.

Vickers v. Evans, (1910)79 L.J.K B. 955,
relied on.
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Sadiq Ali  Khan v. Jai Kishori, A 1.R 1928
P.C. 152, Gadigeppa v. Balangauda, (1931) I.L.R
55 Bom 741, Ajudhia Prasad v. Chandan Lal, I.L.R
(1937) All. 860 F.B.; Mhoned Syedol Ariffin v.
Yeoh Qoi Gark; (1916) L.R 43 |.A 256; Levine v.
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Brougham (1909) 25 T.L.R  265; Leslie Ltd. .
Sheill, [1914] 3 K B. 607 and Khan Gul v. Lakha
Singh (1928) |I.L.R 9 Lah. 701(F.B.), referred to.

Al amanaya Kuni gari Nabi Sab v. Mirukuti
Papi ah, (1915) 29 ML.J. 733, Shyam Narain v.
Mangal Prasad, (1935) I.L.R 57 All. 474, Vithaba
v. Mathar Shankar, |.L.R (1938) Bom 155, Ram
Japan v. Jagesara Kuer, A |l.R 1939 Pat. 116 and
Syed Bismilla v. Minulal Chabildas, Al R 1931
Nag. 51, approved.

O ficial Assignee, Mdras v. Sanpath Naidu,
65 ML.J. 588 and Bindeshwari Singh v. Har Narain
Singh, (1929) |I.L.R 4 Luck. 622, disapproved.

JUDGVENT:

CIVI'L APPELLATE -JURI SDICTION. Civil Appea
No. 207 of 1956.

Appeal from the judgnent and decree dated
Novenber 5, 1952, of the Madras Hi-gh Court in
Appeal No. 852 of 1948.

R Thi agaraj an and G CGopal akri shnan, for the
appel | ant .

Ganapat hy lyer, for respondent No. 3.

1962. January 11. The Judgnent of the Court
was delivered by

VENKATARANMA Al YAR, J.-This “is an appea
agai nst the Judgnent of the H gh Court of Madras,
dism ssing the suit filed by the appellant, as
Mut haval I'i  of the Jumma Masjid, Mercara for
possession of a half-share in the properties
specified in the plaint. The facts ~are not in
di spute. There was a joint famly consisting of
three br ot hers, Sant happa, Nanj undappa and
Basappa. these, Santhappa died unmarried,
Basappa died in 1901, leaving ‘behind a w dow
Gangamma, and Naj undappa died in 1907 | eaving him
surviving his w dow Anmakka, who succeeded to al
the fam|ly properties as his heir. On the death of
Ammakka, which took place in 1910, the estate
devol ved on Basappa, Ml lappa and Sant happa, the
sister’s grandsons of
557
Nanj undappa as hi s next reversi oners. The
relationship of the parties is shown in the
fol |l owi ng geneal ogi cal table.

Basappa
|
| | | |
Sant happa Nanj undappa Basappa
Mal | ammal
d. 1907 d. 1901
|
=Amakka =Ganganma
|
d. 1910 = e e meeeiaao---
|
|
Ranegowda

Mal | egowda
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Sant happa

On August 5, 1900, Nanjundappa and Basappa
executed a usuf ruct uary nort gage over t he
properties which formthe subject-matter of this
l[itigation, and one Appanna Shetty, havi ng
obtai ned an assignment thereof, filed a suit to
enforce it, OS. 9 of 1903, in the court of the
Subordi nate Judge, Coorg. - That ended in a
conpromi se decree, which -provided that Appanna
Shetty was to _enjoy the wsufruct from the
hypot heca till August, 1920, in full satisfaction
of all 'his clains under the nortgage, and that the
properties were thereafter to revert to the famly
of the nortgagors. By a sale deed dated Novenber

Basappa Mal | appa

18, 1920, Ex. III, the three reversioners,
Basappa, Nallappa and Santhappa, sold the suit
properties to one Ganapathi, under "whom the

respondents claim  / for a consideration of Rs.
2,000. Therein the vendors recite that the
properties in question belonged to the joint
famly of Nanjundappa and his brother Basappa,
that on the death of  Nanj undappa, Amrakka
inherited them as his w dow,and on her _death,
they had devol ved on them as the next reversioners
of the last male

558

owner. On March 12, 1921, the vendors- executed
another deed, Ex. 1V, by which Ex. 11 was
rectified by i nclusion of certain itens of

properties, which were stated to have been |eft
out by oversight. It 1is on these docunents that
the title of the respondents rests.

On the strength of these two deeds, Ganapath
sued to recover possession of the properties
conprised therein. The suit was contested by
Gangamma, who clained that the properties in
guestion were the self-acquisitions of her husband
Basappa, and that she, as his heir, was entitled
to them The Subordi nate Judge of Coorg who tried
the suit accepted this contention, and his finding
was affirmed by the District Judge on appeal, and
by the, Judicial Comm ssioner in second appeal.
But before the second appeal was finally di sposed
of, Gangamma died on February 17, 1933. Thereupon
Ganapathi applied to the revenue authorities to
transfer the patta for the lands standing in the
nane of Gangamm to his own nanme, in accordance
with the sal e deed Ex. 11l. The appellant
intervened in these proceedings and clained that
the Jumma Masjid, Mercara, had becone entitled to
the properties held by Ganganma, firstly, under a
Sadakah or gift alleged to have been made by her
on September 5, 1932, and, secondly, under a deed
of release executed on March 3, 1933, by
Sant happa, one of the reversioners, relinquishing
his half-share in the properties to the nosque for
a consideration of Rs. 300. By an order dated
Septenber 9, 1933, Ex. 11, the revenue authorities
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declined to accept the title of the appellant and
directed that the nane of Ganapathi should be
entered as the owner of the properties. Pursuant
to this order, Ganapathi got into possession of
the properties.

The suit out of which the present appea
arises was instituted by the appellant on January
2, 1945, for recovery of a half-share in the
properties that
559
had been held by Gangamma and for nesne profits.
In the plaint, the title of the appellant to the
properties is based both on the gift which
Gangamma is alleged to have nade on Septenber 5
1932, and on the rel ease deed executed by
Sant happa, the reversioner, on March 3, 1933. Wth
reference to the title put forward by the
respondents on the basis of Ex.. 1l and Ex. 1V,
the claim nade in the plaint' is that as the
vendors had only a spes succession is in the
properties during the lifetinme of Gangamma, the
transfer was void and conferred no title. The
def ence of the respondents to the suit was that as
Sant happa had sold the properties to Ganapathi on
a representation that he had becone entitled to
them as reversioner of Nanjundappa, on the death
of Ammakka in 1910, he was estopped from asserting
that they were in' fact the self-acquisitions of
Basappa, and that he had, in consequence, no title
at the dates of Ex. Ill -and Ex. I'V. The appellant,
it was contended, could, therefore, get no title
as against themunder the release deed Ex: A
dated March 3, 1933.

The District Judge of Coorg who heard the
action held that the alleged gift by Ganganma on
Septenber 5, 1932, had not been established, and
as this ground of title was abandoned by the
appellant in the Hgh Court, no further notice
will be taken of it. Dealing next with the title
clainmed by the appellant under the release deed,
Ex. A executed by Santhappa, the District Judge
hel d that as Ganapat hi had pur chased t he
properties under Ex. IIl on the faith of the
representati on contained therein that the vendors
had becone entitled to them on the death of
Ammakka in 1910, he acquired a good title under s.
43 of the Transfer of Property Act, and that Ex. A
could not prevail as against it. He accordingly
di smssed the suit. The plaintiff took the matter
in appeal to the H gh Court, Madras, and in view
of the conflict of authorities on the question in
that Court, the case was refer
560
red for the decision of a Full Bench. The | earned
Judges who heard the reference agreed wth the
court below that the purchaser under Ex. II1 had,
in taking the sale, acted on the representation as
to title contained therein, and held that as the
sale by the vendors was of properties in which
they claimed a present interest and not of a nere
right to succeed in future, s. 43 of the Transfer
of Property Act applied, and the sale becane
operative when the vendors acquired title to the
properties on the death of Ganganma on February
17, 1933. In the result, the appeal was di sm ssed.
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The appellant then applied for |eave to appeal to
this Court under Art. 133(1)(c), and the sane was
granted by the High Court of Mysore to which the
matter had becone transferred under s. 4 of Act 72
of 1952. That is how the appeal comes before us.

The sole point for determnation in this
appeal is, whether a transfer of property for
consi derati on made by a person who represents that
he has a present and transferable interest
therein, while he possesses, in fact, only a spes
successionis, is within the protection of s. 43 of
the Transfer of Property Act. If it is, then on
the facts found by the courts below, the title of
the respondents wunder Ex. Ill and Ex. |1V nust
prevail over that of the appellant under Ex. A |If
it is not, then the appellant succeeds on the
basi s of Ex A

Section 43 ~of the Transfer of Property Act
runs as foll ows: -

"WWher e a per son fraudul ently or
erroneously represents that he-is authorised
to transfer certain i movable property and
professes to transfer such property for
consi deration such transfer shall, at the
option of the transferee, operate on any
interest which the transferor nay acquire in
such property at any tinme during  which the
contact of transfer subsists.

561

Not hing in this section shall inpair the
right of transferees in good faith for
consi deration without notice of the existence
of the said option."

Consi dering the scope of the section on its terns,
it clearly applies whenever a person transfers
property to which he has. no title on a
representation that he has a pr esent and
transferable interes therein, and acting on that
representation, the transferee takes a transfer
for consideration. When these conditions are
satisfied, the section enacts that if t he
transferor subsequently acquires the property, the
transferee becones entitled to it, if the transfer
has not neantine been thrown up or cancelled and
is subsisting. There is an exception in favour of
transferees for consideration in good faith and
wi thout notice of the rights wunder the prior
transfer. But apart from that, the section is
absolute and wunqualified in its operation. It
applies to all transfers which fulfil t he
conditions prescribed therein, and it makes 1. O
difference in its application, whether the defect
of title in the transferor arises by reason of his
having no interest whatsoever in the property, or
of his interest therein being that of an expectant
heir.

The contention on behalf of the appellant is
that s. 43 nust be read subject to s. 6 (a) of the
Transfer of Property Act which enacts that, "The
chance of an heir apparent succeeding to an
estate, the chance of a relation obtaining a
| egacy on the death of a kinsman or any other nere
possibility of a like nat ur e, cannot be
transferred." The argunment is that if s. 43 is to
be interpreted as having application to Cases of
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what are in fact transfers of spes successionis,
that will have the effect of nullifying s. 6 (a),
and that therefore it would be proper to construe
s. 43 as limted to cases of transfers other than

those falling within . @a). In effect, this
argunent involves inmporting
562

into the section a new exception to the follow ng
effect; "Nothing in this section shall operate to

confer on the transferee any title, if the
transferor had at the date of the transfer an
interest of the kind nentioned ins. 6 (a)." If we
accede. to this contention we will not be
construing s.43. but rewiting it. "W are not
entitled", observed Lord Loreburn L. C., in
Vickers v. Evans (1), "to read words into an Act

of Parlianment wunless clear reason for it is to be
found within the four corners of the Act itself."

Now 't he conpelling reason urged by the
appel | ant' for reading a further exception in s. 43
is that if it 1is construed as applicable to
transfers by per sons who have only spes
successionis at the date of transfer, it would
have the effect of nullifying s. 6(a). But section
6(a) and s. 4 relateto two different, subjects,
and there is no necessary conflict between them
Section 6 (a) deals with certain - kinds of
interests in property nentioned therein, and
prohibits a transfer sinpliciter of t hose
interests. Section 43 deals wth representations
as to title nmade by a transferor who had no title
at the time of transfer, and provides that the
transfer shall fasten itself on the title which
the transferor subsequently acquires. Section 6
(a) enacts a rule of substantive |law, while s. 43
enacts a rule of estoppel which is one of
evi dence. The two provisions operate on different
fields, and under different conditions, and we see
no ground for reading a conflict between them or
for outing down the ambit of the one by reference
to the other. In our opinion, both of themcan he
given full effect on their own terns, in their
respective spheres. To hold that transfers by
persons who have only a spes successionis at the
date of transfer are not within the protection
afforded by s. 43 would destroy its utility to a
| arge extent.

It is also contended that as wunder the |aw
there can be no estoppel against a statute
transfers
563
which are prohibited by s. (6a) could not be held
to be protected by s. 43. There would have been
consi derable force in this argunent if the
gquestion The fell to be decided solely on the
terns of s. 6 (a). Rules of estoppel are not to be
resorted to for defeating or ci rcunventing
prohi bitions enacted by Statutes on grounds of
public policy. But here the matter does not rest
only on s. 6 (a). W have in addition, s. 43,
whi ch enacts a speci al provi sion for t he
protection of transferees for consideration from
persons who represent that they have present
title, which, in fact, they have not. And the
point for decision is sinmply whether on then facts
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the respondents are entitled to the benefit of
this section. |If they are, as found by the courts
bel ow, then the plea of estoppel raised by them on
the terms of the section is one pleaded under, and
not agai nst the statute,

The appellant also sought to rely on the
deci sions wherein it has been held that a plea of
estoppel could not be raised against a mllor who
had transferred property on a representation that
he was of age, and that s. 43 was inapplicable to
such transfers, vide Sadig Ali Khan v. Jai Kishor
Gadi geppa v. Bal anagauda (2) Ajudhia Prasad v.
Chandan Lal (3) But the short answer to this
contention is that s. 43 deals wth transfers
which fail forwant of title.in the transferor and
not want of capacity in-him at the tine of
transfer. It may further be observed in this
connection that ~the doctrine of estoppel has been
hel d to have no application to persons who have no
contractual capacity where the claimis based on
contract, vide Mahonmed Syedol Ariffin, v. Yeoh Qai
Gark (4); Levine v. Brougham (5), Leslie Ltd. s.
Sheil); Khan @l v. lLakha Singh (7). Decisions on
transfers by mnors therefore are of no assistance
in ascertaining the true scope of s. 43.

564

So far we have di scussed the question on the
| anguage of the section and on the principles
applicable thereto. There is~ an illustration
appended.to s. 43, and we have deferred
consi deration thereof to the last as there has
been a controversy as to how far it isadnissible
in construing the section. It is as follows:-

"A, a Hi ndu, who has separated fromhis
father B, sells to C three fields, X, Y and

Z, representing that A is -authorized to

transfer the same. O these fields Z does not

belong to A, it having been retained by B on
the partition; but on B s dying A as heir

obtains Z. C, not having rescinded the
contract of sale, may require Ato deliver Z
to him

Inthis illustration, when A sold the field Z to

C, he had only a spes successionis. But he having
subsequently inherited it, becane entitled to it.
Thi s woul d appear to conclude the question agai nst

the appellant. But it is argued that  the
illustration is repugnant to the section and nust
be rejected. If the I|anguage of the section

clearly excluded fromits purview transfers in
which the transferor had only such interest as is
specified in s. 6(a), then it would undoubtedly
not be legitimte to wuse the illustration to
enlarge it. But far frombeing restricted inits
scope as contended for by the appellant, the

sectionis, 1in our view, general inits terns and
of sufficient amplitude to take in the class of
transfers now in question. Its is not to be
readily assumed that all illustration to a section
is repugnant to it and rejected. Reference may, in
this connection, be rmade to the fol l owi ng

observations of the judicial Commttee in Mahoned
Shedol Ariffin v. Yeoh Ooi Gark (1) as to the
value to given to illustrations appended to a
section, in ascertaining its true scope:
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"It is the duty of a court of lawto
accept, i f t hat can be done, t he
illustrations given as bei ng bot h of
rel evance and value in the construction of
the text. The illustrations should in no case
be rejected because they do not square with
i deas possibly derived from an other system
of jurisprudence as to the law with which
they are the sections deal And it would
require a very special case to warrant their
rejection on the ground of their assumed
repugnancy to the 'sections thenselves. It
woul d be the very last resort of construction
to make any such assunption. The great
useful ness of the illustrations, which have,
al t hough no part~ of the sections, been
expressly furnished by the Legislature as
hel pful in the working and application of the
stat'ute, should not be thus inpaired.”
We shall —~now proceed to consider the nore
i mportant cases wherein the present question has
been considered. One of the earliest of themis
the decision of the Madras High court in Al amanaya
Kuni gari Nabi Sab/v. ~Mirukuti Papiah (1). That
arose out of a suit to enforce a nortgage executed
by the son over properties belonging to the father
while he was alive.  The father died pending the
suit, and the properties devolved on the son as
his heir. The point for decision was whether the
nortgagee could claimthe protection of s. 43 of
the Transfer of Property Act. The argunent agai nst
is was that "s. 43 could not be so construed as to
nullify s. 6(a) of the Transfer of Property Act,
by validating a transfer initially void under s
6(a)". In rejecting this contention, the Court
observed: -
"This argunent, however, neglects the
di stinction between purporting to transfer
‘the chance of an hei r - apparent ,’ and
‘erroneously representing t hat he (the
transferor) is

566
authorised to transfer certain inmnoveable
property." It is the |latter course that was
followed in the present case. It was

represented to the transferee that  the

transferor was in praesenti entitled to and

thus authorise to transfer the property."” (p.

736)
On this reasoning if a transfer is statedly of an
interest of the character nentioned in s. 6(a), it
woul d be void, whereas, if it purports to be of an
interest in praesenti, it is within the protection
af forded by s. 43

Then we come to the decision in The officia
Assi gnee, Madras v. Sanpath Naidu (1), where a
different view was taken. The facts were that one

v. Chetti had executed two nortgages over
properties in respect of which he had only spes
successionis. Then he succeeded to those

properties as heir and then sold them to one
Ananda Mohan. A nortgagee claining under Ananda
Mohan filed a suit for a declaration that the two
nort gages created by Chetty before he had becomne
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entitled to themas heir, were void as offending
s. 6(a) of the Transfer of Property Act. The
nort gagee contended that in the events that had
happened the nortgages had beconme enforceable
under s. 43 of the Act. The Court negatived this
contention and held that as the nortgages, when
executed, contravened s. 6(a), they could not
become valid under s. 43. Referring to the
deci sion in Al ananaya Kunigari Nabi Sab v. Mirkuti
Papi ah (2), the Court observed that no distinction
could be drawn between a transfer of what is on
the face of it spes_ successionis, and what
purports to be an interest in praesenti. "If such
a distinction were allowed", observed Bardswell,
J., delivering the Judgnent of the Court, "the
effect would be that® by a «clever description of
the property dealt with'in a deed of transfer one
woul d be allowed to conceal the real nature of the
transacti on and evade a cl ear statutory
prohi bition.™
567

This reasoning is open to the criticismthat
it ignores the principle underlying s. 43. That
section enbodies, as already stated, a rule of
estoppel and enacts that a person who nekes a

representation shall / not be heard to -allege the
contrary as against a person who acts on- that
representation. It is inmaterial ~whether the

transferor acts bona fide or - fraudulently ‘'in
maki ng the representation. It is only material to
find out whether in fact the transferee has been
msled. It is to be noted that when the decision
under consideration was given, the relevant word

of s. 43 were, "where a person erroneously
represents”, and now, a amended by Act 20 of 1929,
they are "where a per son fraudul ently or
erroneously represents”, and that enphasises that

for the purpose of the section it nmatters not
whet her the transferor act fraudul ently or
i nnocently in nmaking the representation, and-that
what is mat eri al is t hat he did made
representation and the transferee has acted onit.
Wiere the transferee knew as a fact that the
transferor did not possess the title which he
represents he has, then he cannot be said to have
acted on it when taking a transfer. Section 43
woul d then have no application, and the transfer
will fail under s. 6(a). But where the transferee
does act on the representation, there is no reason
why he should not have the benefit of the
equi tabl e doctrine enbodied in s. 43, however
fraudul ent the act of the transferor night have
been.

The | earned Judges were further of the
opinion that in view of the decision of the Privy
Council in Ananda Mhan Roy v. Gour Mhan Millick
(1) and the decision in Sri Jagannada Raju v. Sri
Raj ah Prasada Rao (2), which was approved therein
the illustration tos. 43 nmust be rejected as
repugnant to it. In Sri Jagannada Raju s case (2),
the question was whether a contract entered into
by certain
568
presunptive reversioners to sell the estate which
was then held by a wdow as heir could be
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specifically enforced, after the succession had
opened. It was held that as s. 6(a) forbade
transfers of spes successionis, contracts to make
such transfers would be void under s. 23 of the
contract Act, and could not be enforced. This
deci sion was approved by the Privy Council 1in
Ananda Mohan Roy v. Gour Mhan Ml lick(1), where
al so the question was whether a contract by the
nearest reversioner to sell property which was in
the possession of a wdowas heir was valid and
enforceable, and it was held that the prohibition
under s. 6(a) would becane futile, if agreements
to transfer could be enforced. These decisions
have no bearing on the question now under
consi deration, as to the right of a person who for
consi deration takes a transfer of what is
represented to be-an interest.in praesenti. The
decision in The Oficial Assinee, Madras v.
Sanpatha Naidu (2) i's, in our view, erroneous, and
was rightly over ruled in the decision now under
appeal
Proceeding on to the decisions of the other
H gh Courts, the point under discussion arose
directly for decision in Shyam Narain "v. Manga
Prasad (3). The facts were simlar to those in The
of ficial Assignee, Madras s. Sanmpath Nai du(2) One
Ram Narayan, who was the daughter’s son of the
| ast nal e owner sold the properties in 1910 to the
respondents, while they were vested in the
daughter Akashi . On - her death in 1926, he
succeeded to the properties as heir and sold them
in 1927 to the appellants. The appellants clained
the estate on the ground that the sale in 1910
conferred no title on the respondents as Ram
Narayan had then only a spes successionis. The
respondents contended that they becane entitled to
the properties when Ram Narayan acquired them as
heir in 1926. The Ilearned Judge, Sir S M
Sul ai man, C. J., and Rachhpal, J., held, agreeing
with
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the decision in Al amanaya Kunigari, Nabi——Sab v.
Murukuti  Papi ah (1),and deffering from The
of ficial Assignee, Madras v. Sanpath Naidu (2), and
Bi ndeshwari Singh v. Har Narain Singh (3), that
s.43 applied and that the respondents, had
acquired a good title. In coming to this,
conclusion, they relied on the illustration to s.
43 as, indicating its, true scope, and observed: -
"Section 6 (a) would, therefore, apply
to cases, where professedly there is, a
transfer of a mere spes successionis, the
parties knowing that the transferor has, no
nore right than that of a nmere expectant
heir. The result, of course, would be the
same where the parties, knowing the ful
facts, fraudulently clothe the transaction in
the garb of a an out and out sale of the
property, and there is, no erroneous
representation made by the transferor to the
transferor as, to his, ownership
"But where an erroneous, representation
is, made by the transferor to the transferee
that he is, the full owner of the property
transferred and is authorized to transfer it
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and the property transferred is not a nere
chance of succession but inmmovable property
itself, and the transferee acts, upon such
erroneous representation, t hen i f t he
transferor happens, | ater, bef ore t he
contract of transfer conmes, to an end, to
acquire an interest in that property, no
matter whether by private purchase, gift,
| egacy or by inheritance or otherw se, the
previous transfer can at the option of the
transferee operate on the interest which has,

been subsequently acquired, although it did

not exit at the tinme of the transfer." (pp

478, 479) .

This decision was followed by the Bonbay Hgh
Court in Vithabai v. Ml har Shankar (4) and by the
570

Patna H gh Courtin Ram Japan v. Jagesara Kuer(1).
A simlar view had  been taken by the Nagpur Hi gh
Court in Syed, Bismlla v. Mnul al Chabil das(2).

The preponderance of judicial ~opinionis in
favour of the view taken by the Madras Hi gh Court
in Al amanaya Kunigari Nabi-~Sab v. Mirukuti Papiah
(3), and approved by the Full Bench in the
deci si on now under appeal. |In our judgnent, the
interpretation placed on s. 43 in those decisions
correct and the contrary opinion is erroneous. W
accordingly hold that when a person transfers
property representing that he has a present
interest therein, whereas he has, in fact, only a
spes successionis, the transferee is entitledto
the benefit of s. 43, if he has taken the transfer
on the faith of that representation and for
consi deration. In the present case, Santhappa, the
vendor in Ex. 1ll, represented that he was
entitled to the property in praesenti, and it has
been found that the purchaser entered into the
transaction acting on that representation. He
therefore acquired title to the properties under
s. 44 of the Transfer of Property Act, when
Sant happa becane in titulo on the death of
Gangamma on February 17, 1933, and the subsequent
dealing with themby Santhappa by way of release
under Ex. A did not operate to vest any title in
the appel |l ant.

The Courts below were right in upholding the
title of the respondents, and this appeal nust be
dismssed with costs of the third respondent, who
al one appears.

Appeal dism ssed
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