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ACT:

I ncone Tax-Penalty - on conceal ed i ncone- Power
to inpose penalty on a registered firm after
di ssol uti on-Condition for t he exercise of
jurisdiction by Incone-tax Oficer-Indian Income
tax Act, 1922 (11 of 1922), ss. 28, 44.

HEADNOTE

A registered firmconcealed particulars of
income while submitting its returns for the years
1947-48, 1949-50 and 1950-51. The Incone-tax
Oficer inposed penalty under s.28 (1) of the
I ndi an I ncone-tax Act, 1922. The H gh Court was
noved for a wit of certiorari, submtting that
the I ncone-tax Oficer could not inpose penalty
under the said section as he had information that
the registered firmwas dissolved on April 13,
1951, by agreenent, and in any event on My 5,
1953, by the death of one of the partners. The
H gh Court issued the wit and quashed the order

i mposi ng penal ty.
N

Held, that the principle laid dowmn in C. A
Abrahans case [1961] 2 S.CR 765, is as much
applicable to a registered firm as to an
unregi stered firm There is nothing in s.44 of the
Act or the context in which it occurs to indicate
that it does not apply to registered firm

Hel d, further, that the penalty provisions
under s. 28 would in the event of the default
contenmplated by <cls. (a) (b) or (c) be applicable
in the course of assessnment of a registered firm
If the registered firmis exposed to liability of
payi ng penalty because it has committed any of the
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defaults contenplated by cls. (a), (b) or (c) by
virtue of s.44 the assessnment proceedings are
liable to be continued against the registered firm
even after dissolution as if it has not been
di ssol ved.

The power to inpose penalty wunder s. 28
depends upon the satisfaction of the |I|ncone-tax
Oficer in the course of proceedings under the
Act. It cannot be exercised if he is not satisfied
about the existence of conditions specified in cl
(a), (b) or (c) before the proceedings are
concl uded. The proceedings for levy of penalty
has, however, not to be comenced by the |Incone-
tax Oficer, before conpletion of the assessnent
proceedi ngs by him Satisfaction before the con-
641
clusion of the proceeding under the Act and not
the issue of notice of intimation of any step for
i nposi ng penalty is a condition for the exercise
of the jurisdiction.

C. A _Abrhamv. Incone Oficer, Kottayam
[1961] 2 S. C R 765 appli ed.

Mar eddev Kri shna Reddy v. Income-tax O ficer
Tenali [1957] 31 . T.. R 678 and " Khushiram
Murarilal v. Conm'ssioner of |nconme-tax, Central
Calcutta, [1954] 25 1. T. R 572, approved.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals
Nos. 6 to 8 of 1961.

Appeal s fromthe judgnent and order dated May
3, 1957 of the Madras High Court in Wit Petition
Nos. 943 to 945 of 1955.

K. N.  Rajagopala Sastri and P.~ D. Menon, for
the appel |l ants.

V. S Venkat aram and K. P. Bhat, for
respondents.

1962. January 18.-The Judgnent. of the Court
was delivered by

SHAH, J.-These are three appeal s with
certificates of fitness granted by the Hi gh Court
of Madras against orders passed in Petitions for
the issue of wits of certiorari setting aside
orders inmposing penalty upon the firmof Mssrs.
S. V. \Veerappan Chettiar & Co. passed by the
I ncome-tax O ficer under s. 28(1)(c) of the Indian
I nconme-tax Act.

Four persons carried on business in cloth at
Vi rudhunagar in the nane and style of S V.
Veerappan Chettiar & Co. -hereinafter called the
firm The firmwas registered under Art. 26A of
the Indian I ncome-tax Act, 1922, for the
assessment years 1947-48, 1949-50 and 1950-51. The
firm conceal ed particulars of its incone in
submitting its returns, and t he | ncome-t ax
O ficer, Virudhunagar in the course of assessnent
proceedi ngs directed, by order dated May 20, 1954,
payment of penalty of Rs. 20,000/- for the year
1947-48, Rs. 10,000/-for the
642
year 1949-50 and Rs. 5,000/-for the year 1950-51
Agai nst the orders inposing penalty, one of the
partners of the firm noved the Conmnm ssioner of
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| ncone-tax, Madras in revision but wi t hout
success. Thereafter, petitions under Art. 226 of
the Constitution for issue of wits of certiorar

or other appropriate wits calling for records
relating to the orders dated May 20, 1954, passed
by the I ncome-tax O ficer, Vi rudhunagar, in
respect of the three assessnent orders and the
record relating to the order of the Conm ssioner
and for quashing the penalty orders were filed by
two partners of the firmin the Hgh Court at
Madras. It was submitted by the petitioners that
by agreenent between the partners the firm stood
di ssolved on April 13, 1951, and intimation in
that behalf was given to the Income-tax O ficer

and that in any event the firmstood dissol ved on
May 5, 1953, when one of the partners died and the
I ncome-tax O ficer could not, ~in exercise of the
power under s.- 28(1) nmake an order inposing
penalty after ~dissolution of the firm The High
Court accepted the plea of the petitioners and
directed that the orders of the Income-tax Oficer
dated May 20, 1954, and the further action of the
Conmi ssi oner thereon declining to revise the order
of the Income-tax OFficer in each of the petitions
be set aside. Against  the orders passed by the
Hi gh Court the Comm ssioner appeals to this Court.

This Court in a recent judgnent-C. A Abraham
v. Income-tax O ficer, Kottayam (1)-held that the
I ncome-tax O ficer ‘had power under s. 28 of the
I ncome-tax Act to inmpose penalty in the course of
assessnent of a firmeven if the firmstood at the
date of the order dissolved by the death of one of
its partners. In so holding, this Court observed
that s. 44 of the Income-tax Act sets up machi nery
for assessing tax liability ~of-a firmwhich has
di scontinued its business and that the expression
"assessnent" in the different sections of
643
Chapter IV of the Inconme-tax Act . was not used
nerely in the sense of conputation of income, and
when s. 44 declared that the partners or menbers
of the firmshall be jointly and severally liable
to assessnent, it referred to the Iliability to
conputation of incone under s.23 as well as the
application of the procedure for declaration and
imposition of tax liability and the machinery for
enf orcenent t hereof.

Counsel for the appel | ant s, however ,
contended that C A. Abraham s case was one of an
unregistered firm and the principle of that case
has no application where the firmis a registered
firm But s. 44 nmakes the provisions of Chapter
IV, so far as nmay be, applicable to assessnent
when any business, profession or vocation carried
on by a firm has been discontinued : the section
declares liability of all discontinued firns and
not nmerely of unregistered firns. There is nothing
ins. 44 or the context in which it occur to
indicate that it does not apply to registered
firms. This Court in C. A Abrahanmi s case approved
the decision of the Andhra Pradesh High Court in
Mar eddy Kri shna Reddy v. Incone-tax Oficer
Tenali, (1) which was a case of a registered firm
whi ch was di ssol ved before inposition of penalty.

Counsel then argued that in any event, no
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penalty under s. 28 <can be inposed against a
regi stered firm ei t her bef ore or after
di ssolution, even if the defaults set out in cls.
(a), (b) or (c) are proved.

This, counsel submits, is the result of the
schene of the Act under s. 23(5) for assessnent of
tax liability of a registered firm This plea was
not set up in the petition, and there is no
reference to it in the judgnent of the Hi gh Court
and even in the statenent of the case filed in
this Court there is no trace of it. On that ground
alone the plea raised by the appellant is liable
to be rejected. Even if the appellant is permtted
to raise the contention there
644
is, in our judgnent, no forcein it. Section 28(1)
of the Act (in so far as it is material to these
appeal s) provides :

"If the Income-tax Oficer X X

X X X X in the course of any

proceedi ngs under thi's Act is satisfied that

any person-

(a) has without reasonable cause
failed to  furnish the return of his
total income” which he was required to
furni sh by notice given under. sub-
section | (1) or sub-section (2) of
section 22 or section 34 or has wi thout
reasonabl e cause failed to furnish it
within the time allowed and in the
manner required by such notice, or

(b) has without reasonable cause
failed to conply with a notice under
subsection (4) of section 22 or sub-
section (2) of section 23, or

(c) has concealed the particulars
of his incone or deliberately furnished
i naccurate particulars of such inconeg,

he or it may direct that such persons shal

by way of penalty, in the case referred to in
clause (a), in addition to the anpunt of the

i ncome-tax and super-tax, if any, payable by

him a sumnot exceeding one and a half tinmes

that amount, and in the cases referred to in
clauses (b) and (c), in addition to any tax-

payabl e by him a sum not exceedi ng one and a

half tinmes the amount of the income-tax and

super-tax, if any, which would have been
avoided if the incone as returned by such
person had been accepted as the correct

i ncome".

The expression "person" is defined ins. 2(a) of
the Act as including "a H ndu undivided famly and

a local authority". That wevidently is not an
exhaustive definition and recourse
645

is permissible to the General C auses Act which
says in s. 3(42) that a "person" includes "any
conpany or association or body of individuals
whet her incorporated or not." Afirmis manifestly
a body of individuals and would therefore fal

within the definition of "person", and nmay be
exposed to an order for paynent of penalty in the
circunstances set out in cls. (a), (b) and (c) of
s. 28 of the Income-tax Act. That a firm
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regi stered or unregistered, nmay be liable to pay
penalty has been further clarified by proviso (d)
whi ch declares the quantum of penalty payabl e by
firms, registered as well as unregistered. Counse
for the appellant however contends that even if a
firmbe regarded as a person within the meani ng of
the operative part of s. 28 and the proviso
thereof, because of an obvious defect in drafting
no liability for paynent of penalty can be inposed
upon a registered firm and in support of that
contention he relies upon the last clause of the
1st sub-section which provides for inposition of
penalty "in addition to any tax payable by hinf
Counsel submits that only the person liable to pay
tax, may if found gquilty of wongful conduct
specified in cls. (a), (b) and (c) be ordered to
pay penalty, and by the scheme adopted by the
Legi sl ature for i mposing tax l[iability wupon
registered firns under s. 23(5) tax is never
payabl e by “a registered firm Counsel says that
when the Legislature by Act 40 of 1940 enacted cl
(d) of the proviso, only the quantum of pena
liability of a registered firmwas declared but
the liability could not still be enforced because
by the substantive provision, it depended solely
upon the existence of an enforceabl e obli gati on of
the firm and so long as an obligation was not
i mposed upon the firm to pay tax by an adequate
amendment of s. 23 (5), the liability though
guantified was wunenforceable. It is wurged  that
there were two defects in s.28(1), as originally
drafted : (1) that the penalty could be

646

i mposed only wupon a person who was |liable to pay
i ncome-tax or super-tax, and (2) that the penalty
whi ch may be inposed was a multiple of the incone-
tax and super-tax if any, which( would have been
avoided if the incone as returned by such person
woul d have been accepted as the correct incone,
and by the enactnent of cl. (d) to the proviso,
the second defect was renoved, but not first. In
support of this argunment, counsel relied upon s.
23(5) as it stood, before it was anended by s. 14
of the Finance, Act of 1956. The clause provided
that where an assessee is a firmand the tota
incone of the firmhas been assessed under sub-s.
(1), sub-s. (3) or sub-s. (4), as the case may be,
the sum payable by the firm shall not  be
determ ned but the total incone of each partner of
the firm including therein his share of its
i ncome, profits or gains of the previous year
shall be assessed and the sum payable by himon
the basis of such assessnment shall be determ ned.
Under this schenme the inconme of the registered
firmwas to be conputed but tax was not assessed
on the total income of the registered firm: the
i ncome was distributed according to the terns of
the agreenent amongst the partners of the
registered firm and added to the separate income
of the partners and tax was |evied on the partners
i ndividually. Relying wupon this schene of |evying
tax, it was urged by counsel for the respondent
that as the registered firmwas not |iable to pay
tax it could not be rendered liable to pay penalty
under s. 28 (1) (c).
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Section 28, as it was originally enacted, was
sonmewhat obscure. The penalty which could be
i mposed in cases referred to in cls. (b) and (c)
was to be a sum not exceeding one and a half tines
the ampbunt of the tax which would have been
avoided if the incone as returned by such person
had been accepted as the correct incone. But the
Legi slature did not give any indication whether
t he
647
penalty was related to the tax avoided by the
partners of the firm or by the firm on the
footing that it was to be regarded as an
unregistered firm By s.' 23(5), incone-tax not
bei ng made payable by the firm but by the
i ndi vidual partners ~of a registered firm the
| egislative intention was not ~clearly expressed.
The Legislature to rectify the defect fixed an
artificial basis for conputing the penalty payable
by a registered firm : it ~provided that in the
cases referred to in cls. (b) and (c), the anmount
of the incone-tax and super-tax which woul d have
been avoided if the “incone as returned had been
accepted as the correct income, shall be taken to
be the difference between the anmount of the tax
whi ch woul d have been payable by an unregistered
firm on an incone equal to the firms tota
income. But the provision relating to inmposition
of liability to pay penalty by registered firms
was clearly expressed. The assunption that the
expression "any tax" used in s. 28 (1) is intended
to indicate that there nust be cone tax payable by
the assessee before penalty could be inposed is
whol Iy unwarranted. The futility of the assunption
is exhibited by the terns of cl. (b). Penalty may
be inposed for failure to conply with the notice
under sub-s. (4) of s. 22 or sub-s. (2) of s. 23
even if the assessee has no assessable income. To
the inposition on of a penalty liability to pay
tax by the person against whom the penalty is
sought to be inmposed is therefore not-a condition
pr ecedent .

The Calcutta Hi gh Court in Khushi r am
Murarilal v. Conm ssioner of Inconme-tax, Centra
Calcutta (1) was called wupon to deal wth the
submi ssion made before us in this case. In that
case the question which fell to be determ ned was
whet her imposition of a penalty on a registered
firmunder s. 28 (1) (b) of the Income Tax Act was
justified in law. It was urged in that case on
behal f of the
648
assessee-a registered firmthat inasmuch as under
s. 28 (1) (b) a person can be nade liable to pay
penalty, in addition to the anobunt of incone-tax
and super-tax, if any, payable by himin cases
falling under <cls. (b) and (c), no order for
paynment of penalty can be against a registered
firm because wunder the Income Tax Act no tax is
made payabl e by the firm Chi ef Justice
Chakravartti, speaking for the Court, observed,
e even when construed by
its own |anguage the concluding paragraph of
section 28 (1) cannot be said to make it a
condition precedent that a person nust be liable
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to pay sone incone-tax or it nay be al so super-tax
if he isto be made liable for a penalty. C ause
(b) of the proviso to nmy nind enphasizes that
nmeani ng of the concl udi ng paragraph of Section 28
(1) and rests on an assunption that under that
provision a person may be chargeable to penalty
al t hough he mmy not be chargeable to tax." The
| earned Chief Justice al so observed, "...... it was
not really necessary for clause (d) of the proviso
to enact specifically that a registered firmwould
be liable to pay a penalty despite the fact that
it could not be charged and was not, in fact,
charged to incone-tax or super-tax. The whole
argunent of Dr. Sen Gupta was that the concl uding
paragraph of Section 28 (1) had left a gap which
had been attenpted to be filled up by clause (d)
of the proviso, but the attenpt had not been
successful. In nmy view the gap which undoubtedly
existed in the concl udi ng paragraph of section 28
(1) was  ‘only an  absence of -a provision regarding
the quantum of the penalty that could be |evied
froma registered firm because the quantum depends
upon the anount of incone-tax payable".

In our viewthe |earned Chief Justice was
right is so enunciating the law. Under 's. 23 (5)
of the Indian |Income-tax Act, before it was
amended in 1956, in the case of a registered firm
the tax payable by the firm itself was not
required to be
649
determ ned but the total incone of each partner of
the firm including therein the share of  its
i ncore, profits and gains of the previous year was
required to be assessed and the sum payabl e by him
on the basis of such assessnent was to be
determned. But this was nmerely a nmethod of
col l ection of tax due fromthe firm

The penalty provisions wunder s. 28 would
therefore in the event of the default contenplated
by cls. (a), (b) or (c) be applicable in-the
course of assessnent of a registered firm If a
registered firm is exposed to liability of paying
penalty, by conmitting any of the defaults
contenplated by <cls. (a), (b) or (c) by virtue of
s. 44, notw thstanding the dissolution of the firm
the assessnent proceedings are liable to be
continued against the registered firm as if it
has not been di ssol ved.

Counsel contended that in any event, penalty
for the assessment year 1949-50 could not be
i mposed upon the assessee firm because there was
no evidence that the Inconme-tax O ficer was
satisfied in the course of any assessment
proceedi ngs under the Incone-tax Act that the firm
had conceal ed the particulars of its income or had
del i berately furnished inaccurate particulars of
the incone. The power to inpose penalty under s.28
depends upon the satisfaction of the |Incone-tax
Oficer in the course of proceedings under the
Act: it cannot be exercised if he is not satisfied
about the existence of conditions specified in
cls. (a), (b) or (c) before the proceedings are
concluded. The proceeding to levy penalty has,
however, not to be comenced by the Income Tax
Oficer before the conpletion of the assessnent
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pr oceedi ngs by t he | ncone-t ax Oficer.
Satisfaction before conclusion of the proceeding
under the Act, and not the issue of a notice of
initiation of any step for inmposing penalty is a
condition for the exercise of the jurisdiction.
There is no evidence on the record that the
I ncone-tax O ficer

650

was not satisfied in the course of the assessnent
proceedi ng that the firmhad concealed its incone.
The assessnent order is dated Novenmber 10, 1951,
and there is an endorsenent at the foot of the
assessment order by the ‘Incone-tax Oficer that
action under s. 28 had been taken for conceal nent
of incone indicating clearly that the Incone-tax
Oficer was satisfied in the course of the
assessment proceeding that the firm had conceal ed
its incone.

In our view, the High Court was in error in
hol di ng t'hat penalty could not be inposed under s.
28 (1) (¢) upon the firmMessrs. S. V. Veerappan
Chettiar & Co., after its dissolution.

The appeals will therefore be all owed and the
orders passed by the Hi gh Court will be set aside
and the petitions filed by the respondents
di smissed with costs in this Court and the Hi gh
Court. One hearing fee.

Appeal s al | oned.




