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ACT:

Exci se duties-Retrospective  Levy-Validity of
enact ment - Legi sl ati ve conpetence of Parlianment-
Constitutional validity-Finance Act 1951 (23 of
1951), s. 7(2)-Constitution of India Arts.
19(1)(f), 31, 265, Seventh Schedule, List I, Entry
84, List II, Entry 60.

HEADNOTE

The appellants who were carrying on business
in tobacco had in their licenced warehouse
consi derabl e quantity of tobacco on February 28,
1951. On the sane day a Bill was introduced in the
House of the People containing the financia
proposals of the GCovernment of India for the
fiscal year beginning April 1, 1951. C ause 7 of

the Bill nmade provision for the anmendnent of the
Central Excises and Salt Act, 1944, by way of
alteration of duties, i nter alia, on

unmanuf act ured tobacco by inposing an excise duty
of 8 annas per 1b. Under the provisions of the
Provisional Collection of Taxes Act, 1931, the
duty coul d becone | eviable as fromthe date of the
introduction of the Bill and it was so rmade. In
accordance therewith the appellants paid excise
duty on tobacco in their possession at the rates
mentioned in the Bill and obtained clearance
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certificates. On April 28, 1951, the Bill was
passed and becane Fi nance Act, 1951, but as passed
changes were effected as regards the duty proposed
in the Bill. Under s. 7(1) of the Finance Act, the
duty on unmanufactured tobacco was increased to 14
annas per |b. Section 7 (2) thereof provided that
"the amendnents nmamde in the Central Excises and
Salt Act, 1944, shall be deened to have effect on
and after March 1, 1951 and accordingly........
recoveries shall be made of all duties which have
not been collected but which would have been
collected if the amendnent had so come into
force." In pursuance of 's. 7(2) a demand was made
upon the appellants on June 22, 1951, for paynent
of the excess of the

2

exci se duty payable on tobacco cleared out of the
war ehouse from March-1, 1951, to April 28, 1951

The appel lants challenged the legality of the
denmand on the grounds, inter alia, that (1) excise
duty was —a tax on goods ~which nust exist at the
time when the tax was | evied and it nust have been
i ntended and expected by the legislature that it
woul d be passed on to the consuner, and as the
retrospective operation of the duties deprived the
tax of these qualities they did not fall within
the term"duties of excise" in Entry 84, List | of
the Seventh Schedule to the Constitution of India,
and, therefore, s. 7(2) of the Finance Act, 1951

in so far as it inposed an excise duty
retrospective before the date of its enactnment was
beyond the |egislative conpetence of Parlianent
and (2) the inpugned | evy contravened Art.
19(1)(f), because a retrospective levy of an
exci se duty deprived the tax payer of the right of
passing it on and recovering it fromhis buyer,
and that this constituted a restraint on the right
to hold property, which was not saved by cl.(5) of
Art. 19.

N

HELD: (1) Parliament acting withinits own
legislative field had the powers of a sovereign
| egi slature and could nake a | aw prospectively as
wel | retrospectively and the duties |eviable under
the Central Excises and Salt Act, 1944, as
provided by s. 7(2) of the Finance Act, 1951,
not wi t hst andi ng their i mposition wi th
retrospective effect and even if it be that they
were incapable of being passed on to a buyer from
the taxpayer, were "duties of excise" within the
neaning of Entry 84, List | of the Seventh
Schedul e to the Constitution of India.

(2) The levy of the tax retrospectively under
s. 7(2) of the Finance Act, 1951, was valid and
did not contravene Art. 19(1) (f) of the
Constitution.

Per Kapur, J.-(1) Entry 84 in List | deals
with taxes on goods manufactured or produced,
while Entry 60 in List Il deals with the carrying
on of trade i.e., an activity in the nature of
buying and selling, and the Central Excises and
Salt Act, 1944, in its pith and substance rel ates
to duty on goods manufactured or produced and has
no relationship with Entry 60.

(2) Reasonabl eness of tax laws is not
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justiciable and therefore they cannot fall within
cl.(5) of Art. 19. Art. 19(1)(f) and the cl.(5)
are part of one scheme and the former is incapable
of operating where the latter is inoperative. If
consi derations of Art. 19(5) are foreign to taxing
laws Art. 19(1)(f) can have no application to
t hem
Case | aw revi ewed.
3

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals
Nos. 140 to 142 of 1952.

Appeal s from the judgnment and order dated
March 24, 1953, of ‘the fornmer Nagpur High Court in
M sc. Petitions Nos. 1795-1796 of 1951 and 1 of
1952.

W TH

Petitions Nos. 24, 25 and 93 of ~1952.

Petition under Art. 32 of the Constitution of
India for enforcenent of Fundamental Rights.

G S. Pathak, S/N. Andl ey, J.B. Dadachanji and
Rameshwar Nath, for the Appellants/petitioners.

H N. Sanyal, Additional Solicitor Ceneral of
India, NS. Bindra, R H Dhebar and T.M Sen, for
the respondents.

C.R Pattabhi 'Raman and R. Ganapathy |yer,
for the interveners (in C A No. 141 of 1954).

1961, Decenber 11. The judgnent of S.J. |mam
K.C. Das Gupta, Raghubar Dayal and N. ‘Raj agopal a

Ayyangar, JJ., was delivered by Rajagopal a
Ayyangar, J., J.L. Kapur, J., delivered a separate
j udgrent .

AYYANGAR, J.-The appellants in Civil Appea
140 of 1954 are t obacco mer chant s and
manuf act urers of biris. They own private

war ehouses |icensed under r. 140 of the Excise
Rul es, 1944 at CGondia and other places in Madhya
Pr adesh.

On the 28th of February, 1951 a Bill  was
i ntroduced in the House of the People, being Bil
13 of 1951 containing the financial proposals of
the Governnent of India for the fiscal year
begi nning the 1st of April, 1951. dause 7 of the
Bill nade provision for the anendment of the
4
Central Excise Act (Act 1 of 1944) by way of
alteration of duties on "tobacco manufactured and
unmanufactured." In particular, it provided that
"unmanuf act ured tobacco other than flue-cured and
ordinarily used otherw se than for the manufacture
of cigarettes” (which included t obacco i ntended
for manufacture into biris) should be charged to
an excise duty of 8 annas per Ib. and it also
i mposed a new duty of excise on biris varying from
6 to 9 annas per |b. depending upon the weight of
tobacco contained in the biris.

Section 3 of the Provisional Collection of
Taxes Act, 1931 (Act XVI of 1931) enacted "Were a
bill introduced into the I ndi an Par | i ament
provided for the inposition or increase of a duty
of excise the Central Governnent m ght cause to be
inserted in the bill a declaration that it was
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expedient in the public interest that any
provision of the bill relating to such inposition
or increase shall have i mediate effect under this
Act". A declaration under this section was nmade in
respect of the provision for inmposing the duties
on tobacco wunder «cl. 7 of the bill already
adverted to. The effect of such a declaration was
stated in s. 4 of Act XVI of 1931 in the follow ng
terms: -

"4. (1) A declared provision shall have
the force of law i mediately on the expiry of
the day on which the Bill <containing it is
i ntroduced.

(2) A declared provision shall cease to have
the force of |aw under the provisions of this Act-
(a) Wien it comes into operation as
an enactment with or-w thout amendnent,
or
(b) when the Central Governnent in
pursuance of a notion passed by parlia-

ment, directs,” by notification in the
Oficial Gazette, that it shall cease to
have the force of |aw, or

(c)/if it has not already ceased to
have the force of |aw under clause (a)
or clause (b), then on the expiry of the
sixtieth day after the day on which the
Bill containing it was-introduced."

In conpliance wth this law the appellants
paid the excise duty at the rates inposed
under cl. 7 of the bill and obtained
clearance certificates in regard to the
tobacco noved out from their warehouses from
and after March 1, 1951. Bill 13 of 1951 was
passed into law as the Indian Finance Act
1951 (Act XXIIl of 1951 on April 28, 1951 but
as passed, changes were effected in the duty
proposed in the bill, as a result of certain
alterations suggest ed by the Sel ect
Conmittee. Under s. 7 (1) of the Finance Act
1951 while the excise duty on biris was
abandoned, the duty on unmanufactured tobacco
(other than flue-cured and used in the
manuf acture of cigarettes) was increased to
14 annas per Ib. fromthe rate of 8 annas per
Ib. in the bill. Consequential provisions
were enacted ins. 7 (2) of the Finance Act
whi ch read
"The anendnents made in the Centra

Excise and Salt Act 1944, sub-cl. 1 shall be
deened to have effect on and fromthe 1st
March, 1951 and accordingly: -

(a) refund shall be mde of al
duties collected which would not have
been collected, if the anmendnent had
conme into force on that day, and

(b) recoveries shall be nmade of al
duti es which have not been coll ected but
whi ch woul d have been <collected if the
amendnent had so cone into force."

6

In pursuance of s. 7 (2) a denmand was made
upon the appellants on June 22, 1951 for the
paynment of the duty payable by them after giving
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credit for the refund of the duty paid on biris
whi ch had been deleted by the Act. The appellants
contested the legality of this demand by a
petition under Art. 226 which they filed in the
H gh Court at Nagpur urging that the retrospective
operation given to s. 7(1) by sub-s.(2) thereof
was illegal, wultra vires and unconstituti onal

and besides that the provisionin r. 10 of the
Exci se Rul es which contained the nachinery for
enforcing the denmand was not adequate to neet the
situation arising out of the change in the |aw

fromthe provisions of the bill to those of the
Act. The | earned Judges of the H gh Court repelled
all the contentions disputing the |egislative

conpetence and the constitutionality of the
| egi slation contained in s. 7(2) of the Finance
Act of 1951, but they upheld the objection to the
adequacy of the procedure for recovery based on
the limted scope of r. 10 of the Excise Rules.
Ther eafter t he Central CGover nrrent , by a
notification dated Decenber 8 1951, amended the
Central Excise Rules, 1944 by the addition of a
new r. 104 providi ng-machinery specially desi gned
f r the enforcenent of a demand |ike the one
arising in the circunstances of the present case.
On Decenber 12, 1951 a further and a fresh demand
was nmade for the | paynment of the duty in terns of
s. 7(2)(b) of the Finance Act quoted- earlier, and
the appell ants thereupon once agai n moved the High
Court of Nagpur under ~Art. 226 challenging the
validity of the demand on the very sane grounds as
before. This petition was heard by a Full Bench of
the Court and every contention raised by the
appel l ants including that based on the adequacy of
the new r. 10A to cover the present case was
rej ected. The | earned Judges granted a certificate
under Art. 132 of the Constitution which was
enabl ed the appellants to file this appeal. Before
proceeding further it is only necessary to state
that there is no material difference between the
facts of the
7
cases covered by Cvil Appeals 141, 142 as well as
the points raised in the Wit Petitions and that
this judgnent w Il cover and di spose of the other
appeals and the petitions. W night also, at this
stage mention that ot her parties who wer e
simlarly situated as the appellants in Gvi
Appeals 140 to 142 of 1954 and who had filed
petitions under Art. 226 of the Constitution in
the H gh Court of Madras which arc pending there,
rai sing the sane points as the appellant’s before
us, have intervened in these appeals and they have
al so been heard. Learned Counsel appearing for the
i nterveners adopted the argunents urged in support
of the appeal

M. Pathak, |earned Counsel who appeared for
the appellants urged three point in support of the
appeal s(1) Section 7 (2) of the Finance Act, 1951
in so far as it inposed an excise duty
retrospectively before the date of its enactnent
(April 28, 1951) was beyond the legislative
conpetence of Parlianment. The contention on this
head was briefly this: The inpugned tax was
i mposed by Parliament in purported exercise of the
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power to levy "a duty of excise on tobacco" within
Legi slative Entry 84 of Union list which reads:
"Duties of excise on tobacco and other
goods nmanufactured or produced in India
except

An "excise" was basically an indirect tax,
i.e., a tax or duty not intended by the taxing
authority to be borne by the person on whomit is
i mposed and fromwhom it is collected but is
intended to be passed on to those who purchased
the goods on which the duty was collected; but
when such a tax was inposed wth retrospective
effect it could not be passed on, so such a |evy
deprived the tax of its essential characteristic
of being indirect. It ~therefore ceased to be a
"duty of excise" and
8
becanme a personal tax of a category quite distinct
from"excise" ~and so was beyond the |egislative
power of 'Parlianent under that Entry. (2) That the
i mpugned levy ~was unconstitutional  in that it
contravened the fundanental right guaranteed to
the citizens of India to hold property under Art.
19(1) (f), t he poi nt ur ged bei ng " that a
retrospective levy of an "excise duty" deprived
the tax-payer of the right of passing it on and
recovering it from his buyer, that this
constituted a restraint on "the right to ‘hold
property" (the amount of the tax-levy) conferred
by Art. 19(1)(f) and was not~ saved by cl. 5 of
that Article as being a reasonable restraint and
should, therefore, be struck down _under ~Art.
13(2). (3) That the terns of r. 10A of the Excise
Rul es 1944 were insufficient to cover the cases of
the appellants and that in consequence the demand
made on themand the attenpt to recover the sums
by resort to the coercive process provided for by
s. 11 of the central Excise Act was illegal and
wi t hout statutory authority.

We shall now proceed to consider these points
in that order. (1) Want of |egislative conpetence:
To appreciate the subm ssion of | earned Counsel it
is necessary to set out the steps in the reasoning
by which he sought, to establish that a "duty of
exci se" when inposed wth retrospective ~effect
ceased to be a "duty of excise" as used in Entry
84 of the Union List. The subm ssion of |earned
Counsel was this: The term"duty of excise"  on
goods was universally recognized as a tax on hone
produced goods and as a typical instance of an
indirect tax. It was a tax on the activity of
production or manufacture of goods wthin the
country and that it was levied on or collected
fromtho producer or manufacturer or fromthose
who held such goods. It was, further, not a
personal tax but its essential and characteristic
nature, which distinguished it from other types of

taxes was that it was levied on goods. It had,
therefore, in order that it m ght

9

truly be "duty of excise", to satisfy two tests:
(a) It had to be an indirect tax, i.e. levied in

such a manner that the person from whomthe tax
was collected was in a, position to pass it on to
those who acquired the goods fromhimor at |east
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the taxing authority expected himto pass it on

and laid no inpediment on his ability to do it.
(b) Being a tax on goods, it was levied on the
producer or nanufacturer or person in possession
of the goods at the time when the person taxed was
the owner or had possession and control over the
goods. Where neither of these essential elenents
or attributes was present, and in the present,
case, according to |earned Counsel neit her
condition was satisfied, the tax-levy would not
fall under the category of "duty of excise."

The sane argunment was Presented in a slightly
different from by saying that though Parlianent,
general | y speaking, had the power to legislate in
respect of everyone of ~ the subjects included in

t he rel evant | egi sl ative entries whet her
prospectively, or retrospectively i ncl udi ng
legislation with” regard to taxation, still if the

retrospective | evy of a taxes, altered its
essential nature and identity, then the power to
| egi slate retrospectively woul'd be open to
Parliament only if the tax in its altered from
i.e., a tax direct _and personal-would be open to
Parliament to inpose. In the case of a "duty of
excise" as the tax in the present case was, if
i nposed retrospectively, deprived it of its
essential characteristic of being in‘indirect tax
and a tax on goods, and so the power of Parlianent
to enact such retrospective legislation would
depend upon whether Parlianment could i npose a tax
on a person nerely because he happened to produce
goods at an antecedent date, or, happened to have
had in his control goods of indigenous production
at a prior date and if this could not be done, it
woul d follow that Parliament  could not imnpose a
"duty of excise" with retrospective effect.

10

In support of his submission regarding the
nature of an excise duty and that neaning that
ought to be attributed to the expression as it
occurs in Entry 84 of the union List, M. Pathak
pl aced before us judgnents of the Privy Council in
appeal s from Canada and sone decisions of the
Ameri can Supreme Court and of the Australian High
Court.

First as to the decisions relating to the
Canadi an constitution though | earned Counse
referred us to sever al deci si ons on t he
interpretation of the word "excise" in connection
with the distinction between direct and indirect
taxes in most of the British North America Act,
1867, we do not think it necessary to refer to al
of them

The general line of approach of the Privy
Council decisions referred by |earned Counse
could be gathered from the observations of Lord
Cave in City of Halifax v. Fairbanks’ Estate. The
i mpugned tax legislation was a business tax
i nposed by the Province of Nova Scotia to be paid
by every occupier of real property for the
pur poses of any trade, profession, or other
calling carried on for the purpose of gain, the
assessment being according to the capital val ue of
the prenises. This was challenged inter alia on
the ground that it was an indirect tax and
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therefore not within the |egislative conpetence of
the Provincial Legislature. Lord Cave said:

"Thus, taxes on property or incone were
everywhere treated as direct taxes; and John
Stuart MII hinself, following Adam Smith
Ri cardo and Janes MIIl, said that a tax on
rents falls wholly on the I andl ord and cannot
be transferred to any one else............ On
the other hand, duties of custons and excise
were regarded by every one as typica
i nst ances of i ndirect t axation. When
therefore the Act of Union allocated the
power of direct ‘taxation for Provincia
pur poses to

11
the Province, it nust surely have intended
that the taxation, for those purposes, of
property and i ncome shoul d bel ong excl usively
to the Provincial |egislatures, and that
without regard to any theory as to the
ultimate incidence of such taxation. To hold
ot herwi se woul d be to suppose that the
franmers of the Act intended to inpose on a
Pr ovi nci al | egi sl ature the task of
specul ating as to the probable ultimte
i nci dence of @ each particular tax  which it
m ght desire to inmpose, at the risk of having
such tax held invalid if the conclusion
reached should afterwards be held to be
wong........... The inposition of taxes on
property and incone, of death duties and of
nmuni ci pal and local rates is, according to
the common understanding of the term  direct
taxation, just as the exaction of a custons
or excise duty on comodities............
would ordinarily be regarded as indirect
taxation; and although new fornms of taxation
my from tine to tine be added to one
category or the other in accordance with
MIIl's fornmula as a ground for transferring a
tax universally recognised as belonging to
one class to a different class of taxation.”
Sim | ar passages in relation to a "duty of excise"
being an indirect tax occur in other judgnents of
the Judicial Committee to which |earned Counse
drew our attention. O these, it is sufficient to
refer to one nore-Attorney-General for British
Col unmbi a v. Kingcone Navigation Conpany, Limted
which raised the question as to whether a tax
whi ch was inposed upon every consuner of fuel-oi
according to the quantity which he had consuned
i mposed by the Fuel -G | Tax Act of 1930 of British
Columbia was a direct tax under s. 92, head 2, of
the British North Anerica Act, 1867. After
extracting the following passage from Bank of
Toronto v. Lanbe:
12

"Adirect tax is one which is demanded
fromthe very persons who it is intended or
desired should pay it. Indirect taxes are
those which are demanded from one person in
the expectation and intention that he shal
i ndermi fy himself at the expense of another
such are the excise or custons.

Lord Moulton who delivered the judgnment of the
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Board referred to the passage fromthe judgnent of
Lord Cave in Cty of Halifax v. Fairbanks’ Estate
just now quoted and went on to add:

"The ultimate incidence of the tax in
the sense of the political economst, is to
be di sregarded, but where the tax is inposed
in respect of a transaction, the taxing
authority is indifferent as to which of the
parties to the transaction ultimtely bears
the burden ........... Similarly, where the
tax is imposed in respect of sone dealing
with cormodities, such as their inport or
sale, or production for sale, the tax is not
a peculiar contribution upon the one of the
parties to the trading in the particular
commodity who is selected as the tax payer.
This is brought out in the second paragraph
of MIl's _definition, and is true of the
typical custom and excise duties referred to
by Lord Cave." The tax was therefore held to

be vali d.
We consider that not nuch assistance could be
deri ved from t hese deci si ons for t he

interpretation of the scope or content of the term
"duties of excise” inEntry 84 of the Union List.
The line of division in Canada between those taxes
which a Province could inpose and those which it
could not was, whether it was direct or indirect.
In Canada, taxing powers are divided between the
Dom ni on and the Provinces on the basis of the
i nci dence of the tax, the Dominion power extending
to "any node or systemof taxation" (vide s. 91
(3) British North America Act, 1867) while that of
t he
13
Provinces is restricted to "direct taxation within
the Province in order to the raising of revenue
for provincial purposes" (Section 92(2) ibid).
When therefore the validity of any Provincial tax
| egislation is challenged in Canada the enquiry is
as regards the normal incidence of the tax whether
it is "direct" or "indirect." As these expressions
had a settled neaning in economic theory, the
Courts had necessarily to find out whether the
particul ar tax inposed by the Province fell within
the class of "indirect" taxes or not. In such a
situation natural ly t he classification by
econom sts of taxes as those which are "direct™ as
di stinct fromthose which are "indirect" assuned a
vital role in deciding whether the tax inpugned is
or is not within Provincial power. As pointed out
by Gwer, C. J. in the Province of Madras v. Boddu
Pai danna
"The Canadian cases which were cited do
not seem to afford any assistance, since
anal ogous probl ens in Canada are always
concerned with guestions of direct and
indirect taxation; and if a Provincial tax is
held to be an indirect tax, it is unnecessary
for the Court to consider whether it may not
also be a duty of excise: see, for exanple
Att.-Gen. for British Colunmbia . The
Canadi an Pacific Railway Co. (1927 A C. 934),
where a tax on every person purchasing within
the Province fuel oil for the first tine
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after its nmanufacture in, or inmportation
into, the Province was held to be invalid as
an indirect tax, and the question whether it
m ght not also be bad as an excise duty was
| eft unanswered. In contrast to the case just
cited we may refer to Att. Gen. for British
Colunbia v. Kingcome Navigation Co. (1934
A.C. 45) in which a fuel oil tax inposed by a
Provi nce upon every consuner of fuel oi
according to

14
the quantity which he had consunmed was hel d
to be valid as a direct tax, because it was
denmanded from the very persons who it was
i ntended or desired should pay it."

Similarly, Lord Si-monds - observed in Governor

General in Council v. Province of Mdras:

"little assistance is to be derived from
t he consi deration of ot her federa
constitutions and of their j udi ci al
interpretation. Here “there is no question of
direct and indirect taxation, nor of the
definition of specific and residuary powers."

Under the I ndian~ Constitution the schene of
division of the taxing powers between 'the Union
and the States is not based on any  criterion
dependent on the incidence of the tax. Sir Murice
Gwer in In re the Central Provinces and Berar Act
XI'V of 1938 speaking of the word "excise" as
occurring in the legislative lists in t he
Governnment of India Act (and for this purpose
there is no variation in the lists in Schedule VI
of the Constitution) said:

"Its primary and fundanental neaning in
English is that of a tax on articles produced
or manufactured in the taxing country and
i ntended for hone consunption. | am satisfied
that this is also its prinmary and fundanenta
neaning in India; and no one  has suggested
that it has any other meaning in Entry No. 45
(corresponding to Entry 84 in _the Union
List).

It was then contended on behalf of the
CGovernment of India that an excise duty is a
duty which nay be inposed upon home produced
goods at any state from production to
consunption; and that therefore the federal
| egi sl ative power extended to inposing excise

15
duties at any stage. This is to confuse two
things, the nature of excise duties and the
extent of the federal legislative power to
i npose them ......... There can be no reason
in theory why an excise duty should not be
i nposed even on the retail sale of an
article, if the taxing Act so provides.
Subj ect always to the legislative conpetence
of the taxing authority, a duty on home-
produced goods will obviously be inposed at
the stage which the authority find to be the
nost  conveni ent and the nost lucrative,
wherever it nmay be; but that is a matter of
the machinery of collection, and does not
affect the essential nature of the tax. The
ultimate incidence of an excise duty, a
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typical indirect tax, nust always be on the
consuner, who pays as he consunes or expends;
and it continues to be an excise duty, that
is, a duty on hone- produced or hone-
manuf act ured goods, no matter at what stage
it is collected.™
As Lord Sinonds said in the decision, to which
reference has already been nade after referring to
the decision of the Federal Court in the CP
Petrol case: -
"Consistently with this decision their
Lordships are of opinion that a duty of

excise primrily a duty | evi ed on a
manuf acturer or producer in respect of the
commodi ty manufactured or produced. It is a

tax on goods not on sales or the proceeds of
sal e of goods,™"
and then speaki ng about taxes on sale of goods the
| earned Lord conti nued:
“"The two taxes, the one levied on a
manufacturer in respect of his goods, the
other on a vender ~in respect of his sales,

may, as is there pointed out, in one sense
overlap. But in law there is no overl apping.
The taxes

16

are separate and distinct inposts. If in fact
they overlap, '« that may be because the taxing
authority, inmposing a duty of excise, finds
it convenient to inmpose that duty at the
nmoment when the exciseable article | eaves the
factory or workshop for the first time on the
occasion of its sale. But that nethod of
collecting the tax is an accident of
admnistration; it is not ~of the essence of
the duty of excise, which is attracted by the
manuf acture itself."

In view of this clear exposition of the
content of the term"duty of excise" in the Indian
setting we think, no assistance can be derived for
the neaning ascribed and the characteristics
attributed to it in the decision construing the
relative taxing powers of the Donminion and the
Provinces under the British North Anerica Act
1867.

Before dealing with the Australian decision
to which M. Pathak drew our attention, we could
conveniently dispose of the Anerican cases which
were referred to by the | earned counsel bearing on
the neaning of the word "excise". W mght point
out that the Anerican decisions do not assist the
appel | ant in t he | east since under t he
Constitution of the United States practically
every tax other than a capitation, a poll tax or a
tax on land is termed an "excise duty" and even
incone-tax was held to be an ’'excise’ until the
deci sion of the Supreme Court of the United States
in Pollock v. Farners Loan & Trust Co. It has to
be borne in mnd that the American Constitution
provides that direct taxes have to be apporti oned
among the States according to their respective
popul ations (Art. 1, s. 2, and Art. 1, s. 9, cl
4). Hence the attempt in the United States has
been to bring taxes which according to the
classification of econonmi sts would be direct taxes
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within the category of excise or indirect taxes
whi ch need not follow the rule as to apporti onnment
anong the States. It foll ows,
17
therefore, that neither the Anerican decisions,
nor the wunderstanding by the Courts of that
country as to what a duty of excise connotes can
be of any utility for deciding the content of that
entry in the Indian Constitution. The rel evance of
the Anerican decisions is, therefore, even renoter
than the decisions from Canada which were relied
on by the | earned Counsel

M. Pat hak referred us to sone of the
decisions in Australia and in particular to Parton
v. MIlk Board (Victoria) in support of his
submi ssion that the characteristic of being an
indirect tax and therefore the capability of being
passed on was an essential ingredient and pre-
requi site of an excise duty. In this connection it
is necessary to point out that the decisions in
Canada which were relied on by M. Pathak as aids
for understanding the inport ~ of the expression
"duty of excise" in Entry 84, have been treated by
the Australian Courts as not hel pful to determne

the neaning of /"excise" in s. 90 of the
conmonweal th of Australia Act. As explained by
Wnes:

"I n Canada, the distribution of taxation
is based upon the direct~ and indirect
character thereof, the Provincial power being
limted to direct taxation within the
Provi nce. Hence Canadi an cases such as the
Bank of Toronto v. Lanbe are of very little
use in settling the question whether or not a
tax is a duty of customnms or excise within the
meani ng of the Australian Constitution.

It nmay be pointed out that wunder the Australian
Constitution taxes |evied on comrercial dealings
in goods produced, such as taxes on sales, have
been held to fall within the category of excises.
Several of the decisions of the Australian H gh
Court rendered before Parton v. M1k Board
(Victoria dealing with what constituted an excise
18

under s. 90 of the Commonweal th of Australian Act
were cited to the Federal Court in the Province of
Madras v. Boddu Pai danna and the |earned Chief
Justice, after referring to them in detail

observed
"W find it inmpossible to say that the
expression ’'duties of excise’ even in
Australia is limted to duties inposed in

connection with the production of a comodity
alone. W should be disposed to say on the
contrary that in Australia all taxes on the
sale of commdities are, or may be regarded,

as, duties of excise............ Under the
Australian Constitution power to i mpose
duties of exciseis, as we have said, the
excl usi ve right of the Conmmonweal t h
Parlianment; the resi duary t axi ng power
remains in the States. In the I ndi an

Constitution Act the whole of the taxing
power in this particular sphere is expressly
apportioned between the Centre and the
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Provinces, to the one being assigned the
power to inpose duties of excise, to the
ot her taxes on the sale of goods."

The decision in the MIk Board case follows
in general the sane lines as did the earlier
deci si ons which have been detailed and di scussed
by Sir Maurice Gwer C. J. in Paidanna’s case. |n
these circunstances we do not consider it usefu
or necessary to di scuss t hese deci si ons.
Undoubt edly, there are passages in these judgments
in the Australian Courts which refer to the fact
that an excise duty is an instance of an indirect
tax. As regards the general proposition, however,
there is little controversy, but these decisions
did not lay down that if by reason of the tax
being levied retrospectively the duty cannot be
passed on it ceased to be a duty of excise. On the
ot her hand, there is  express and high authority
for the position that a duty of excise could be
validly l'evied with retrospective effect under the
Austral ian Constitution. The question for
19
consi deration before the privy Council in Colonia
Sugar Refining Conpany Ltd. v. Irving related to
the constitutional / validity of the Excise Tariff
Act, 1902, passed by the Commobnweal th Parliament.
One of the objections raised to the l'evy was that
on the ternms of the enactnment which was passed on
the 26th of July, 1902, the inposition of the duty
could be as and from Cctober 8, 1901, the day on
which the Mnister had noved-a resolutionto that
effect in the conmttee of Ways & Means of the
House of Representatives. The respondent ~ before
the Board who were manufacturers of refined sugar
in Brisbane in the State of Queensland questi oned
the legality of the tax which had been demanded
and paid by themin respect of the sugar produced
by them between Cctober 8, 1901, and July 26,
1902. Lord Davey delivering the judgrment of the
Board observed

"It is alittle difficult to understand
the first point taken by the appellants. The

Parliament had undoubted power to inpose

taxation under the express words of s. 51 of

the Constitution, and it is not now disputed
that the Parliament could, if it thought fit,
make the Act retrospective and inpose the
duties from the date of the resolution. That
practice is (it is believed) wuniversally
followed in the inperial Parlianment, and

(their Lordships were told) is common in the

Col oni al Legislatures in Acts of this

description, and for obvious reasons it is

conveni ent and al nost necessary. There was
nothing, therefore, in either the subject
matter of the Act, or in the node of dealing
with it, which was beyond the power of the

Parliament."

I n our opinion, the above aptly describes and
covers the point raised by the appellants in the
appeal s now before us.

20

There is no doubt that excise duties have
been referred to by the economists and in the
judgrments of the Privy Council as well as in the
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Australian decisions as an i nstance of an
"indirect tax", but in construing the expression
"duty of excise" as it occurs in Entry 84 we are
not concerned so nuch with whether the tax is
"direct" or "indirect" as upon the transaction or
activity on which it 1is inmposed. In this context
one has to bear in mnd the fact that the
challenge to the legislative conpetence of the
tax-levy is not directed to the inposition as a
whol e but to a very limted and restricted part of
it. This challenge is confined (a) to the
operation of the tax between the period March 1,
1951, and April 28, 1951, and (b) even in regard
tothis limted period, it is restricted to the
i mposition of the additional duty of six annas per
I b. which was |evied, beyond the eight annas per
I b. collected fromthe appellants by virtue of the
Fi nance Bill under "t he provi si ons of the
Provi sional Collection of Taxes  Act, 1931. It
woul d seem to be rather a strange result to
achieve that ~the tax imnposed satisfies every
requi rement of a "duty of excise" in so far as the
tax operates fromand after April 28, 1951, but is
not a "duty of excise" for the duration of two
nmont hs before that date.

Lear ned Counsel / conceded, as he had to, that
even on the decision relied upon by him the fact
that owing to the operation of economc forces it
was not possible for  the taxpayer to pass on the
burden of the tax, did not alter the nature of the
i nposition and detract from its being a "duty of
excise". For instance, the state of the nmarket
m ght be such that the duty inmposed upon and
col lected from the producer or manufacturer m ght
not be capable of being passed on to buyers from
him Learned Counsel urged that this would not
matter, as one had to have regard to "the genera
tendency of the tax" and "the expectation
21
of the taxing authority" and to the possibility of
its being passed on and not to the facts of any
particul ar case which inpeded the operation of
natural econom c forces.

The inpedinment to the duty being passed on
mght be due not nerely to private bargains
bet ween t he parties or abnor nal economni ¢
situations such as the market for a commodity
being a buyers’ market. Such inpedinments nmay be
br ought about by the operation of other |aws which
Parlianment might enact, such for instance, as
control over prices. If in such a situation were
the price which the producer night charge his
buyer is fixed by the statute, say under the
Essential Supplies Act, and a "duty of excise" is
| ater inposed on the manufacturer, it could not be
said that the duty inposed would not answer the
description of an "excise duty". Learned Counse
had really no answer to the situation created by
such a control of econony except to say that it
woul d be an abnormal economc situation. It could
hardly be open to argunent that a tax levied on a
manuf acturer could be stated not to be a "duty of
exci se", nerely because by reason of the operation
of other Ilaws the tax payer was not pernitted to
pass on the tax-levy. The retrospective |levy of a
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tax would be one further instance of such
inability to pass on, which doses not alter the
real nature or true character of the duty.

It might further be pointed out that the
subm ssion of the | earned Counsel that a tax which
according to economc theory is an indirect tax or
a tax on goods beconmes a direct and a personal tax
and a tax of a different nature or category if
i mposed retrospectively because it was then
i ncapabl e of being passed on, does not correctly
represent the law as laid dowmn by this Court. In
common wi th duties of custonms and excise, a tax on
the sale of goods is another instance of a typica
indirect tax
22
I ndeed Lord Thankerton pointed out in Attorney-
CGener al f or British Colunbia v. Ki ngcome
Navi gati on Conpany Ltd.:

"The ultimate incidence of the tax in
the sense of political ~econonist is to be
di sregarded and referred to a tax inposed in
respect of some dealings in conmodities such
as their inport or sale or production for
sale as instances of indirect taxes, the tax
not being a peculiar contribution upon one of
the parties to the trading in the particular
conmmodity selected as the tax-payer."

The question of the validity of the inposition of
a sales tax with retrospective effect canme up for
consi deration before this Court in the Tata Iron &
Steel Co. Ltd. v. The State of Bihar. An argunent
simlar to the one now presented before us was
submitted to this Court in challenge of that |evy
whi ch was sumarized by Das, C. J., in these terns:

"The retrospective levy by reason of the
amendnent of s. 4(1) (of the Bihar Sal es tax
Act  which was i mpugned) destroys its
character as a sales tax and nmakes it a
direct tax on the dealer instead of an
indirect tax to be passed.  on tothe
consuner. "

Dealing with this point the | earned Chief Justice
said :

"The argunent is that sales-tax is an
indirect tax on the consunmer. The idea is
that the seller wll pass it on to his
purchaser and collect it fromthem If that
is the nature of the sales-tax then, urges
the learned Attorney-General, it cannot bhe
i nposed retrospectively after t he sal e
transacti on has been concluded by the passing
of title fromthe seller to the buyer, for it
cannot, at that

23
st age, be passed on to the
purchaser............... Once that tinme goes
past, the seller |oses the chance of
realising it fromthe purchaser and if it
cannot be realised from the purchaser, it
cannot be called sales-tax. In our judgnent
this argunment is not sound. Fromthe point of
view of the economist and as an econonic
theory, sales-tax nmay be an indirect tax on
the consumers, but legally in need not be
SO. ... This al so makes it clear that the
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sales-tax need not be passed on to the
purchasers and this fact does not alter the
real nature of the tax which, by the express
provisions of the law, is cast wupon the
seller .......... If that be the true view of
sal es-tax then the Bihar Legislature acting
withinits own legislative field had the
powers of a sovereign |egislature and could
nmake the | aw prospectively as well as
retrospectively. W do not think that there
is any substance in this contention.”
In our judgment this passage covers the argunent
regarding a duty of excise getting its essentia
nature altered and ceasing to be a duty of excise
if inposed retrospectivel y. The submi ssi on
therefore, lacks any force-and is rejected.

It is also necessary to refer to one further
matter - Even assum ng that the learned Counsel is
right in 'his subm ssion, that'to be a duty of
excise within Entry 84 of the Union List the
taxi ng authority should have expected the tax to
be passed on, we consider that |earned Counsel is
not right in submitting that condition is not
satisfied in the case of the |evy now i npugned.
The provisions of 'the inpugned enactnment have to
be read inthe light of s. 64A of the Sale of
Goods Act which enacts:

“I'n the ‘event of any duty of custons or
exci se on any goods being inposed, increased
decreased or remtted after the maki ng of any

24

contract for the sale of such goods without

stipulation as to the paynent of duty where

duty was not chargeable at the tine of the

maki ng of the contract, —or for ~the sale of

such goods duty-paid where duty was
chargeabl e at that tine:-

(a) if such inposition or increase

so takes ef fect that the duty or

i ncreased duty, as the case-may be or

any part thereof, is paid, the seller

may add so much to the contract price as
will be equivalent to the anount paid in
respect of such duty or increase of
duty, and he shall be entitled ~to be
paid and to sue for and recover. —such
addi ti on, and
(b) if such decrease or remnission
so takes effect that the decreased duty
only or no duty, as the case may be, is
paid, the buyer may deduct so nuch from
the contract price as will be equival ent
to the decrease of duty or remtted duty
and he shall not be liable to pay, or be
sued for or in respect of, such
deduction.”
This provision originally forned s. 10 of the
Tariff Act WVIIl of 1894 and was subsequently
enacted as s. 10 in the Indian Tariff Act of 1934
(cl  Act XXXI'l of 1934). The object of the
statutory provision is that where contracts for
the sale of goods are entered into and the price
payabl e therefor determned on the basis of
existing rates of duty-either of excise or of
customs-neither party shall be prejudiced or
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advantaged by reason of the increase or decrease
of the duty. The question as to the scope of s. 10
of the Tariff Act of 1894 cane up for
consi deration before a Bench of the Mdras High
Court whose decisionis reported in Narayanan v,
Kadir Sahib (1). The suit out of which the second
appeal before the Hi gh

25

Court arose was by a buyer of salt for the refund
of salt-excise duty which had been reduced after
the date of the contract. The transaction of sale
between the plaintiff and the defendant took place
on March 5, 1922, and the price payable by the
plaintiff was based on the rate of duty prevailing
on that date. Subsequent thereto the Governnent of
I ndi a reduced the duty on salt fromRs. 5/- to Rs.
2/ 8/ - per bag and- this was to have effect froma
date prior to March 5, 1922. The defendant-firm
(the sellers) had obtained from the Governnent
refund of the duty on the salt sold by themto the
plaintiff. It ~was to recover this anmunt of duty
that the suit was filed by the buyer. The | earned
Judges held that on the terms of s, 10 of the
Tariff Act of 1894 (indentical with s. 64A of the
Sal e of Goods Act) the fact that the contract was
no | onger executory but that delivery  had been
nade and the price paid, was no bar to the
plaintiff succeeding.in his suit.

It will be seenthat s. 64Ais in two parts:
the first cl. (a) dealing with the case of an
increase in duty and conferring on the seller the
right to recover the anount of the increased duty
fromthe buyer, and the second linb (cl. b) naking
provision regarding the correlated case of a
reduction in the duty with corresponding rights to
the buyer to obtain the benefit of a reduction
What ever argunent mght be raised baned upon the
| anguage of the second |inb of the section, it is
not open to doubt that in the case of an increase
in duty, the seller would be entitled to recover
the duty fromthe buyer provided: (a) there was no
contract to the contrary by which he had precluded
hinself from claimng such enhanced duty, i. e.,
the contract having negatived or limted the
seller’s right to prefer such a claim or-was at
| east silent as regards what was to happen in the
event of the duty being increased, (b) the change
inthe rate of duty was effected after the date of
the contract. In
26
these circunstances, it appears to us that there
m ght not be even a factual basis for the
conpl aint of |earned Counsel for the appellants
that in the case of a retrospective increase in
duty, the duty ceases to be a duty of excise by
becoming a "direct" tax because it was incapable
of being passed on. The answer of |earned Counse
to this point regarding the operation of s. 64A of
the Sale of Goods Act was nerely that the Court
could not take account of the provisions of
another statute for dealing with the validity of a
provi sion of the Finance Act 1911. The subni ssion
has no force at all because s. 64A of the Sale of
Goods Act refers in express terns to "duties of
exci se" and has therefore, to be read as part and
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parcel of every legislation inposing a duty of
excise. In view of our conclusion, however, that
the duty in the present case, notwithstanding its
i mposition with retrospective effect, and even if
it be that it was incapable of being passed on to
a buyer fromthe tax-payer, was a duty of excise
within Entry 84 as properly understood it is not
necessary to rest it upon this narrower ground.

In our view, a duty of excise is a tax-Ilevy
on home produced goods of a specified class or
description, the duty being calculated according
to quantity or value of the goods and which is
| evied because of the nere fact of the goods
havi ng been produced or manufactured and unrel ated
to and not dependent on-any commercial transaction
in them The duty in the present case satisfies
this test and therefore’it is unnecessary to seek
ot her grounds for sustaining the validity of the
t ax.

One further aspect of the matter on which
sonme enphasis was laid by M. Pathak was that a
duty of excise was in-its essence a tax on goods
and not a personal tax a levied on the tax payer
such as an inconme-tax. He urged that being a tax
| evied on goods notw thstanding that it was

27
collected from the producer or nanufacturer, it
fol | owed t hat the essenti al attribute or

characteristic of that duty was that the producer
or manufacturer nust own or have possession and
control over the goods at the nmonent of the |evy.
If this el ement of ownership, possession or
control over the goods by the tax-payer was
I acki ng, learned Counsel urged the duty would not
be a duty on the goods but ‘a personal tax |evied
on the tax-payer.

This is really another aspect of the same
argunent that a duty of excise is in its nature an
indirect tax but |learned Counsel subnmitted that
viewed from this angle it would be seen that the
duty inmposed by the inpugned enactnent was shown
to be not a duty of excise. The grounds upon which
the submi ssion of |earned Counsel that a duty of
excise levied retrospectively was converted into a
direct tax and therefore not a duty of excise have
been repelled by us which ought to suffice to
repel the contention in this formal so. Besides,
it my also be pointed out that even in strict
theory there is no basis for the subm ssion now
under consideration. The duty inmposed by the
i mpugned Act being retrospective, it operates as
froma previous date and adnittedly on the date
when by force of the enactnent the duty was |evied
the tax-payer was the owner or was in possession
and control of the goods. To deny this, would in
effect deny the legal effect of the tax being
i nposed retrospectively and fictionally deened to
be in force on an earlier date

In dealing with the argunments of |earned
Counsel on the scope and content of Entry 84 of
the Constitution and of the nmeaning of the
expression "duty of excise" in that entry we have
al so covered the special argunment questioning the
right of Parliament to inpose retrospectively a
duty of excise. It was conceded, that Parlianent
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has power to enact laws with retrospective effect
and as it was not suggested that |aws

28

dealing with taxation are any exception to that
rule the only ground upon which the |earned
Counsel could rest this subm ssion was that being
an indirect tax, capability of being passed on was
an essential characteristic or requirenent of a
duty of excise, and so its inposition wth
retrospective effect deprived it of that essentia
character and therefore rendered it a duty of a
different nature and for t hat reasons a
retrospective inposition of an excise duty was not
perm ssible. It would be seen that this is really
t he same argunent which-we have dealt with earlier
presented in another form For the reasons already

stated, we find no substance in this form of
argunent either ~and we have no hesitation in
rejecting /it. It need only be nentioned that the

passage i'n judgment of Lord Davey in the Col onia
Sugar Refining  Company Ltd. v.~ Irving, already
extracted, is sufficient precedent, if authority
were needed, to reject this argunent.

The second point raised by |earned Counse
was that the inmpugned  s. 7(2) of the Act was
unconstitutional in that it contravened the
fundanental rights guaranteed under Arts. 19(1)(f)
and 31(1) and (2)  of the Constitution. It was
urged that even if  the inpugned provision was
within the | egislative conpetence of Parlianment as
bei ng covered by Entry 84 of the Union List, the
retrospective levy of an excise duty violated the
freedom guaranteed by Art. 19 (1)(f)-the right to
hol d property-and was not saved by Art. 19(5)
since the sanme was not "a reasonable restraint" on
the rights of the appellant. |If Counsel was right
so far, his next submi ssion was that the threat to
deprive the appellant of the amount of the tax
levy was a deprivation without authority of |aw
Art. 31(1) and was further a —compulsory
acquisition of that property w thout conpensation
(Art. 31(2)) whi ch was not saved by —Art.
31(5)(b) (i) because the
29

| aw contenpl ated by that sub-article was a valid
law for the inposition of a tax which satisfied
the requirenents both of |egislative conpetence
and of the rights guaranteed by Part IIl of the
Constitution.

The submi ssion of M. Pathak on this part of
the case was briefly as follows. A law which
i mposes a tax and provides for its levy and
collection is as much a law, as a | aw under ot her
non-taxation entries of the legislative list. A
laws including | aws inposing taxes are within Part
1l of the Constitution being |laws under Art.
13(2) thereof and unless any particular Article
was i napplicable to such [ aws by reason of obvious
irrelevance every Article in the Part would apply
to them and w thout such a | aw satisfying the test
of reasonabl eness or constitutionality laid down
in the various Articles guaranteeing the several
Fundanental rights the statute in question could
not be pronounced valid and enforceabl e.

We shall be referring to the manner in which
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M. Pathak sought to wurge that the inpugned
provision offended Art. 19(1) (f), but before
doing so, it is necessary to notice the subm ssion
which M. Sanyal invited us to accept.

He raised a broad contention that no |I|aw
i mposing a tax could be inpugned on the ground of
violation of Part |[I1l of the Constitution in
general and in particular of Art. 19(1) (f) or
Art. 31. His submission was that the validity of
tax laws were governed solely by Art. 265 and that
such laws were not governed by Part 11l of the
Constitution and specially because the npney
sought to be taken by the State as tax by virtue
of a fiscal enactnment was not "property" within
Art. 19(1) (f) and that the expression "laws for
the purpose of inmposing atax" used in Art. 31(5)
(b) (i) saved all laws fromthe operation of Art.
31 whether such | aws be within Ilegislative
conpet ence or -not, as

30
al so whether —or not suchlaws were repughant to
Part 11l of the Constitution.

Bef ore adverting to the decisions on which
reliance was placed for ~this position two things
m ght he pointed out: (1) that Art. 265 nerely
enacts that all taxation-the inposition, |levy and
collection shall be by law, and (2) that the
Article beyond excluding purely executive action
does not by itself  lay down any criterion for
determining the wvalidity of such a law to justify
any contention that the criteria |aid down excl ude
others to be found elsewhere in the Constitution
for laws in general. |If by reason of Art. 265
every tax has to be inposed by "law' it would
appear to followthat it could only be inposed by
a law which is valid by conformty to the criteria

laid down in the relevant . Articles of the
Constitution. These are that the | aw should be (1)
within the | egi sl ative conpet ence of t he

| egi sl ature being covered by the legislative
entries in Schedule VIl of the Constitution; (2)
the | aw shoul d not be prohibited by any particular
provi sion of the Constitution such as for exanple,
Arts. 276(2), 286 etc., and (3) the law or the
rel evant portion thereof should not be .invalid
under Art. 13 for repugnancy to those freedomns
which are guar anteed by Part 111 of t he
Constitution which are relevant to the subject
matter of the law. The reference therefore to Art.
265 does not lead necessarily to the result
envi saged by M. Sanyal .

The entire argunment of M. Sanyal on this
part of the case was rested on the observations
contained in two decisions of this Court, Ranjila
v. Inconme-tax Oficer, Mhindargarh and Laxmanappa
Hanumant appa Jankhandi, v. The Union of India. W
do not understand these decisions as |aying down
any such broad proposition. W are further
31
satisfied that the | earned Judges could not have
neant that if a law inposing a tax was outside the
| egi sl ative conpetence of the |egislature enacting
it, as the argunment before us appeared to suggest
it could be a Iaw under which a person could be
deprived of his property wunder Art. 31(1) or
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regardi ng which a person could not nove this Court
for relief under Art. 32. Such a proposition would
be contrary to a long catena of cases of this
Court of which it is sufficient to refer to
Mohamad  Yasin v. The Town Area Conmittee,
Jal al abad, State of Bombay v. The United Mtors
(India) Ltd., The Bengal Imunity Conpany Limted
v. The State of Bihar and Ch. Tika Ranji v. The
State of Uttar Pradesh. In all these cases the
| egislation inposing the tax or the fee which had
been held not to have been within the |egislative
conpetence of the authority inposing the tax or
the fee was struck down on the ground that those
| aws violated the freedom guaranteed by Part 111
of the Constitution. Learned Counsel laid some
stress on the fact that in these cases the tax or
fee was held to be unconstitutional as inposing an
unr easonabl e restraint” on the right to carry on a
trade or ~/business guaranteed by Art. 19(1)(g) and
not as an infringement of “the right to hold
“property" under Art. 19(I)(f).~ In> our opinion
nothing turns on this, ~for it is the deprivation
of the freedom"to hold property" that is the
direct result of the tax and the restraint on the
business by reason of the <collection of the
illegal tax or the procedures prescribed for such
collectionis only an indirect and -incidenta
effect thereof.

Nor do we find it possible to accept even the
nore limted proposition that ~whatever be the
position in regard to tax laws which |ack
| egi sl ative conpetence, once a tax lawis covered
by an entry in the Legislative List and does not
contravene direct prohibitions like those in Arts.
276 (2) or 286

32
etc., such alaw is imune fromthe limtations
i nposed by Part 111 of the Constitution

M. Sanyal is right in his submssion that
the levying of taxes though it mght involve
taking private property for a public use is
entirely distinct fromthe power of em nent donmain
which is covered by Art. 31(1)(2) and that the
saving in Art. 31(5)(b) (i) of such laws is really
by way of abundant caution. It has been ~stated
that where "property is taken under a ‘taxing
power, the persons so taxed may be said to be
conpensated for their contribution by the genera
benefits which they receive fromthe existence and
operation of Governnent. But this is not to say
that the burden of a tax t hat nmay be
constitutionally laid wupon an individual needs to
be justified by a showing that he, individually
will receive benefit from the expenditure of the
proceeds of the tax, and much |less that the degree
of that burden may be neasured by the anount of
benefit that the tax payer is excepted to receive
(1)". It would, therefore, be obvious that a tax
| aw need not satisfy the tests of Art. 31(2).

But it does not follow that every other
Article of Part IIl is inapplicable to tax |aw.
Leaving aside Art. 31(2) that the provisions of a
tax law within legislative conpetence could be
i mpugned as offending Art. 14 is exenplified by
such decisions of this Court as Suraj Mal Mbdtha v.
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Sri A V. Visvanatha Sastri and Shree Meenaksh
MIls Ltd., Mdurai, v. Sri A V. Visvanatha

Sastri. In Mopil Nair v. State of Kerala the
Kerela Land Tax Act was struck down as
unconstituti onal as vi ol ati ng t he freedom
guaranteed by Art. 14. It also goes w thout saying
that if the i mposition of the t ax was

discrimnatory as contrary to Art. 15, the |evy
woul d be invalid.

It might very well be that a distinction
m ght have to be drawn between the legality of the
33
guantum of a tax |evied which m ght not be open to
chal | enge under Art. 19(1)(f) and the incidence of
the tax or the procedure prescribed therein either
for the assessnent or the collection which m ght
be open for being tested with reference to all the
freedons including t hat contai ned in Art.
19(1)(f). In _fact in Mopil nair v. State of
Kerala (1) already referred to, certain provisions
of the Act therein challenged which prescribed the
procedure for the levy of thetax were struck down
on the ground of being obnoxious to Art. 19(1)(f).
Having regard to the very limted controversy
before us we do not -consider it necessary to
embark on any further or nore detail ed exam nation
of this question, except to say that we cannot
accept the argument of the I|earned Additiona
Solicitor Ceneral that by reason of Art. 265 tax

| aws are outside Part Ill of the Constitution

In support of the subnission that a tax
| evi ed with retrospective ef f ect was
unconstituti onal as bei ng an unr easonabl e

restriction on this right to hold property (Art.
19(1)(f)). M. Pathak relied on the decisions in
Ni chols v. Coolidge (2). The tax in question was
an estate duty on property passing on death and in
the items to be included for computing the val ue
of the estates was included not nerely al
property of which the deceased di ed possessed, on
the date of his death but also that which he had
transferred by gifts within a period of two years
fore his death. This inclusion of property
transferred to third persons not in contenplation
of death but by the grantor in the ordinary and
natural course of the transaction of his affairs
so that the donees mght enjoy the properties
absolutely, was held to be unconstitutional  as
offending the rule as to "due process" contained
in fifth amendment to the constitution. Justice
McReynol ds delivering the opinion of the Court
sai d:
34
"Under the theory advanced for the
United States, the arbitrary, whinsical and
burdensone character of the challenged tax is
plain enough ..... Real estate transferred
years ago, when of snall value, may be worth
an enornous sumat the death. If the deceased
| eaves no estate there can be no tax; if, on
the other hand, he |I|eaves ten dollars both
that and the real estate become |iable.
Different estates mnust bear disproportionate
burdens deternined by what the deceased did
one or twenty years before he died. This
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Court has recogni sed t hat a statute
purporting to tax may be so arbitrary and
capricious as to amount to confiscation and
offend the fifth Anendnent. We must concl ude
that s. 402(c) of the statute here under
consideration, in so far as it requires that
there shall be included in the gross estate
the val ue of property transferred by a
deceased prior to its passage nerely because
the conveyance was intended to take effect in
possession or enjoynent at or after his
death, is arbitrary, capricious and amounts
to confiscation."
Learned Counsel also referred us to a fewlater
decisions of the Anerican Suprenme Court in which
retrospective taxati on has been held arbitrary and
capricious and to amount-to a violation of the due
process clause contained in the 5th Arendnent. In
regard to these decisions, two points have to be
noted: (1) ~that the decisions of Suprene Court of
the United States are not uniform and there are
undoubt edly deci sions of the Court of a |later date
whi ch speak the other way. In Third National Bank
v. Wite (1) the Suprenme Court upheld an estate
tax which operated retrospectively. It is.in view
of these decisions that M. Ballard states in an
article in the Harvard Law Review (*), referring
to Wite's case (1)
35
"It seenms accurate to say that the
decision marks for . practical purposes the

passing of ’'arbitrary retroactivity' in the
field of the estate tax........... And the
present status of Nichols v. Coolidge is not
entirely clear......... Since the Nichols
case can be distinguished onits facts, it
nay wel | gi ve way. . ....... In any
event....... it would seem that after the

Wiite case no application of the estate tax

can be successfully resisted on the score of

retroactivity."
For instance in Wlch v. Henry (1) which related
to an enactnent inposing incone tax which had
retrospective operation, Justice Stone delivering
the Judgnent of the Court referring to N chols v.
Cool i dge (2) and other cases in which observations
broadly stating that any retrospective t ax
| egi sl ati on was obnoxious to the requirenent . of
due process, stated:

"Even a retroactive gift tax has been
held valid where the donor was forewarned by
the statute books of the possibility of such
alevy. In each case it 1is necessary to
consider the nature of the tax and the
circunstances in which it is laid before it
can be said that its retroactive application
is so harsh and oppressive as to transgress
the constitutional limtation."

"Any classification for taxation is
perm ssi bl e which has reasonable relation to
a legitimate end of governnental action
Taxation is but the means by whi ch gover nnent
distributes the burdens of its cost anobng
those who enjoy its benefits. And the
di stribution of a tax burden by placing it in
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part on a special class which by reason of
the taxing policy of the State has escaped
all tax during the taxable period is not a
deni al of equal protection

36
Nor is the tax any nore a denial of equa
protection because retroactive.......... A tax
is not necessarily unconstitutional because
retroactive. MIliken v. United States and

cases there cited. Taxtation is neither a
penalty inposed on the taxpayer not a
l[iability he assumes by contract. It is but a
way of apportioning the cast of governnent
anmong those who in sone neasur e are
privileged to enjoy its benefits and mnust
bear its burdens. Since no citizen enjoys
imunity from that burden, its retroactive

i mposi tion does not necessarily infringe due

process, and to challenge the present tax is

not ‘enough to point out that the taxable
event, the receipt of incone, antedated the
statute."

In Untermyer v. Anderson (1) which was
concerned with the validity of a tax ~on gifts
which was nade to/ operate from a date before it
was enacted, Justice Hol nes stated:

PR | | find it hard to state to
nysel f articulately the ground for denying
the power of Congress to lay the tax. W al
know t hat we shall get a tax bill every - year
| suppose that the taxing act nay be passed
inthe mddle as lawmfully as at the beginning
of the year. A tax may be levied for past
privileges and protection as well as for
those to cone,"

and Justice Brandeis made the added observations
whi ch have been repeatedly gquoted in later
decisions as well as in text books:

"For nmore than half a century, it has
been settled that a | aw of Congress inposing
a tax may be retroactive in its
operation...... Each of the fifteen —income

tax acts adopted fromtine to tinme during the
| ast sixty-seven years has been retroactive,
inthat it applied

37
to income earned, prior to the passage of the
act, during the calendar year........ The
need of the governnent for revenue has
hitherto been deened a suf ficient

justification for making a tax nmeasure
retroactive whenever the inposition seened
consonant with justice and the conditions
were not such as would ordinarily involve
hardshi p. On this broad ground rest the cases
in which a special assessnment has been

uphel d...... Liability for t axes under
retroactive legislation has been 'one of the
notorious incidents of social life ........

Recently this Court recognized broadly that

"a tax may be inmposed in respect of past

benefit’."

It would thus be seen that even under the
constitution of the United States of America the
unconstitutionality of a retrospective tax 1is
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rested on what has been terned "the vague contours
of the b5th Amendnent." Wereas under the Indian
Constitution that grounds on which infraction of
the rights a property is to be tested not by the
flexible rule of "due process" but on the nore
precise criteria set out in Art. 19(5), nmere
retrospectivity in the inposition of the tax
cannot per se render the Law unconstitutional on
the ground of its infringing the right to hold
property under Art. 19(1)(f) or depriving the
person of property under Art. 31(1). If on the one
hand, the tax enactment in question were beyond
| egi sl ative conpetence of the Union or a State
necessarily different considerations arise. Such
unaut hori sed i npositi on-woul d undoubtedly not be a
reasonable restriction on the right to hold
property besi de being an unreasonabl e restraint on
the carrying on of business, if the tax in
guestion i's one which is laid on a person in
respect of his business activity.

M. Pathak also presented his~ argument on
this head in a slightly different form He
subm tted t hat t he Consti tution-makers had
contemplated that a duty of excise wuld be
i nposed only when the
38
manuf acturer or the producer was in possession and
control of the 'goods at the noment of the
i mposition, and therefore would be in a position
to pass it on and obtain payment from the
purchaser of the duty paid by himto State. The
i mposition of the levy retrospectively however
deprive him of this benefit of passing on the

burden which he would normal Iy have. Thi s
restriction or inpairment of his right to pass on
the duty, he wurged rendered the restriction
i nposed on himin the shape of the obligation to
pay the duty unreasonabl e. Lear ned Counse
admitted that as the inposition wuld yield to the
Exchequer nor e noney, t he restriction on
appel lants’ right to hold property could not be
denied to be in the ’'interest of the genera

public" within Art. 19(5) but his subni ssion was
that it |acked the character of "reasonabl eness"
because it deprived him of the right to pass on
the tax to others. It was further admitted that it
was only if learned Counsel was right in  his
subm ssion regarding the infraction of Art. 19 (1)
(f) that any question of the violation of Art. 31
(1) could arise. It would be seen that it is the
same argunent as was presented to challenge the
| egi sl ati ve conpetence of Parliament to enact the
legislation. Only the nonenclature enployed is
di fferent and adapted to suit the need of bringing
it into the fold of an inpairnent of fundanenta
rights under Part IIl of the Constitution. As
Evatt, J. observed in Broken H Il South Limted
(Public Oficer) v. The Conmi ssioner of Taxation
(New South Wales) (1) "It is not proper to deny to
the legislature the right of solving taxation
problens unfettered by legal categories." |If
notw t hstandi ng that according to econom c theory
or doctrines propounded by economists a duty of
exci se does not cease to be such, nerely because
it is inposed at a tine or in circunmstances (as
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pointed out earlier in conjunction with a system
of price control) in

39

which it cannot be passed on one fails to see any
substance in the argunent that the inposition of
such a tax is an unreasonable restriction on the
exercise of the fundanental rights to hold
property guaranteed by Art. 19 (1) (f).

The last of the points urged was that r. 10A
was not apt to cover the recovery of the duty
whi ch was a subject of demand dated Decenber 12,
1951. The | earned Judges of the High Court
rejected this submssion and, in our opinion
correctly. Rule 10 under which the first demand of
June 22, 1951, was made ran:

"10. Recovery of -duties or charges short
| evied or erroneously refunded.-Wen duties
or- charges ~have  been short-levied through
i nadvertence, error, col | usion or
m sconstruction on the part of .an officer, or
through ms-statement as to the quantity,
description or value of ~ such goods on the
part of the owner, or when any such duty or
charge, after ~having been |evied, has been
owi ng to any such cause, erroneously refunded
the person chargeable with the duty or
charge, so short-levied, or to whom such
refund has been erroneously made shall  pay
the deficiency or repay the ampunt paidto
himin excess, as the case may be, on witten
demand by the proper officer being nade
within three nonths from the date on which
the duty or charge was paid or adjusted in
the owners account-current, if any, or from
the date of making the refund."

The contention which was then urged was that the
short-levy which led to the denmand was not caused
through inadvertence, error etc., which are set
out in this rule and that consequently there was a
defect in the operative machinery for collection
of the refund. This objection of +the present
appel  ants was upheld by the Full Bench of the

40

Nagpur High Court and it was as a result of this
decision that rule 10 A was framed. This rule
reads:

10A. Residuary powers for recovery of
sunms due to Covernnent.-Were these rules do
not nake any specific provision for the
collection of any duty, or of any deficiency
induty if the duty has for any reason been
short-levied, or of any other sum of any kind
payable to the Central CGovernnent under the
Act or these Rules, such duty deficiency in
duty or sumshall, on a witten denand nade
by the proper officer, be paid to such person
and at such tine and place, as the proper
of ficer may specify."

The words "deficiency in duty if the duty has for
any reason been short-Ilevied" are in our opinion

wi de enough to include cases of deficiency arising
like those in the circunstances of the present
case, viz., where 8 annas out of the 14 annas of
the duty has been collected in the first instance
but 6 annas remains to be collected. W consider
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therefore, that there is no substance in the
objection that r. 10A is not w de enough to cover
the recovery of the duty fromthe appellants.

The result is that these appeals fail and are
di smissed with costs. There will, however, be only
one hearing fee for all the cases. The wit
petitions also fail and are dism ssed, w thout any
order as to cost.

KAPUR J.- The appellants are nanufacturers,
war ehousenmen and nerchants of tobacco and they
have private i censed warehouses whi ch are

governed by r. 140 of the Rules made under the
Central Excise & Salt ‘Act (Act 1 of 1944),
hereinafter terned the "Act."

According to their allegations in the
petition under Art. 226 of the Constitution, the
appel l ants had a considerabl e quantity of tobacco
in their Iicensed

41
war ehouses on February 28, 1951. On the sane day
the Central Bill (Bill ~No. 13 of 1951) was

i ntroduced in the House of the People, one of the
cl auses of which related to the duty of excise for
the financi al year beginning April "1, 1951

According to the Bill, “on unmanufactured tobacco a
duty of 8 As. per Ib. and 6 to 9 As. (per 1000)
Biris was to be inposed. This Bill was anended and

by this anendnment the duty on tobacco other than
Biri tobacco was fixed at 6 As. per Ib. On Bir

tobacco 14 As. per Ib. and no duty was inmposed on
manufactured Biris. Asa result of the operation
of ss. 3 & 4 of the provisional Collection of
Taxes act (Act XVl of 1931) the duty  becane
leviable as fromthe date of the-introduction of

the Bill. The petitioner have stated that in
accordance with the provisions of the Bill that
was i ntroduced, they paid excise duty on tobacco
in their possession at the rates nentioned in the
Bill and obtai ned cl earance certificates in
accordance with the Rules under the Act. On Apri

28, 1951, the Finance Bill was passed and becane

Fi nance Act, 1951 (Act XXIII of 1951). By s. 7 of
that Act the first schedule to the Central Excise
and Salt Act was amended in accordance with what
has been stated above. By s. 7. (2) of the Finance
Act. 1951, it was provided that the anendrment made
inthe first schedule to the Act shall be deened
to have effect on and fromthe first day of March
1951. A demand was subsequently nmde from the
appel lants in respect of excess duty payable on
tobacco cleared out of the store houses from March
1, 1951, to April 28, 1951

Thereupon the appellants filed a petition
under Art. 226 of the Constitution in the High
Court at Nagpur. The grounds of the attack as to
the constitutionality of the tax were decided
agai nst the appellants but the petition succeeded
on the ground that there was no machinery
42
provi ded under the Act for recovery of the tax.
This judgnent is reported as Chhotabhai Jet habha
Patel & Co. v. The Union of India (1). On Decenber
8, 1951, the Central Covernment by a notification
amended the Central Excise Rules by adding r. 10A
whi ch provided nachinery for the collection of
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tax. The rule was :-

"10-A. Residuary powers for recovery of
suns due to Covernment.-Wiere these rules do
not make any specific provision for the
collection of any duty or of any deficiency
in duty if the duty has for any reason been
short |evied, or of any other sumof any kind
payable to the Central Governnent under the
Act or these Rules, such duty, deficiency in
duty or sumshall on a witten denmand made by
the proper officer be paid to such person and
at such time and place as the proper officer
may specify."

After the introduction of this rule a fresh demand
was made on Decenber 12, 1951, for excess duty on
the tobacco cleared.  The appellants again filed a
petition in the High GCourt of- Nagpur which was
deci ded agai nst them and agai nst ‘t hat judgment the
appel l ants have come to this court on a
certificate under Art. 132 of the Constitution
The question subnmitted tothis Court is as to the
validity of the said tax on~ the ground of its
repugnancy to the Constitution of India.

Counsel for the appellants has raised two
guestions against /thelegality of the taxes; (1)
The Parlianent had no power to nake a
retrospective legislation while nmaking a | aw under
item84 of List | so as to affect goods that had
been cleared from the warehouses after paynent of
proper duties at the rates prevailing on the date
that the goods wer e cl eared because (a)
Parlianment’s power to nake retrospective laws is

subject to constitutional linmitations, nanely, the
| anguage

43

of item 84 of List I; (b) duty -of excise as

defined in the Constitution and(its nature and
character is such that it is not capable of being
exerci sed after the goods on which it is inposed
are no longer in possession of the warehousenen
and after they have passed into the comon stock
of the country; (2) legislation of this character
i nposes an unreasonable restriction under Art. 19
(1) (f); and (3) r. 10-A does not apply to the
facts of the case and does not authorise the
collection of the duty inposed.

The first point relates to the |legislative
conpetency of Parlianment. Item 84 of List ||
provides: Item 84 "Duties of excise on tobacco and
ot her goods manufactured or produced in India..."
In the corresponding itemunder the Governnent of
India Act, 1935, the same |anguage was used so
that the nature of the duties remmins the same
both under the Constitution and under the
Governnment of India Act, 1935 Section 3 of the Act
enmpowers the levying of duties specified in the
First Scheduled. The relevant portion of that
section is as follows: -

Section 3(1) "There shall be |evied and
collected in such manner as nmay be prescribed
duties of excise on all excisable goods other
than salt which are produced or nmanufactured
inlndia and a duty on salt manufactured in
or inmported by land into, any part of India
as, and at the rates set forth in the First
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Schedul e. "
By s. 7 (2) of the Act retrospective effect was
given to the duties inposed by the Finance Act
taking effect as and fromthe First day of March
1951.
S. 7(2) "The anendment nmade in the
Central Excises and Salt Act, 1944, by sub-

section (1) shall be deened to have had
effect on and from the first day of March
1951....... "

44

The effect of this deem ng provision is that the
new rates of duties nust be taken to have been
i nposed and becone operative as if they were in
the bill as and when the bill was introduced in
Parliament: Venkatachal am v. Bonbay Dyeing &
Manuf acturing Co. Ltd.(1).

The contention raised is as to the nature of
the duty of Excise. It was argued that Excise Duty
is a tax on goods which nust exist at the tine
when the tax is levied and it~ must have been
i ntended and expected by the legislature that it
will be passed on to the consuner and as
retrospective operation of such duties has not got
these qualities when the goods are no longer in
possessi on of the person sought to be taxed they
do not fall within the term"duty of excise" and
therefore they are beyond t he | egi sl ati ve
conpet ence of Par I.i ament . To support hi s
contention, counsel for the -appellants relied on
Bank of Toronto v. Lanbe (2) where the question
for decision was as to whether certain taxes
i nposed on commercial corporations carrying on
busi ness were direct taxes or indirect taxes of
the Provinces or the Dom nion. Lord Hobhouse at p.
582 relying wupon the definitions given by John
Stuart M1l said:-

"Taxes are either direct or indirect. A
direct tax is one which is demanded fromthe
very persons who it is intended or desired
should pay it. Indirect taxes are those which
are demanded from one per son in t he
expectation and intention that he shal
indermi fy hinmself at the expense of another
such are the excise or custons."

The sane distinction was brought out in sone
ot her Canadi an cases deci ded by the Privy Council
Cty of Halifax v. Estate of J. P. Fairbanks (3)
which related to the nature of "Business Tax"
which was held to be a direct tax; Attorney-
Gener a
45
for British Colunmbia v. M Donald Mirphy Lumnber
Conpany Ltd. (1); & Attorney-General for British
Col unbia v. Kingconme Navigation Conmapny Limted
(2) Attorney-General for Manitoba v. Attorney-
CGeneral for Canada (3) and Brewers & Malster’s
Associ ation of Onatario v. The Attorney-Genera
for Ontario (4)

Ref erence was next made to an Australian case
Parton v. MIlk Board (Victoria) (5) where two
necessary qualities of the duty of Excise were
stated to be that it rmust be | evied on goods which
are in existence and the taxpayer should be able
to pass it on to the consuner.
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But as was pointed out by Gwer, C J., in the
Provi nce of Madras v. Boddu Pai danna (6):

"The Canadi an cases which were cited do not

seemto afford any assistance since anal ogous

problems in Canada are al ways concerned with

direct and indirect taxation...."
Dealing wth the same distinction the Privy
Council said in CGovernor-Ceneral in Council .
Province of Madras (7):-

"Little assistance is to be derived from

t he consi deration of ot her f edera
constitutions and of their j udi ci al
interpretations. Hence there is no question
of direct and indirect taxation..." The

Indian Constitution is unlike any that have
been called to their - Lordships’ notice in
that it contains what purports to be an
exhausti ve ~enunci ati on and di vi si on of
| egi sl ative powers between the Federal and
Provinci al Legislatures.™

The Excise duty in England came to be inposed
as a schene of revenue and taxing device by Pym
and approved by the Long Parlianment. It consisted
of charges on wine and tobacco and some
46
other articles were added later. ~The  basic
principle of duties of Excise was that they were
taxes on the production and manufacture  of
articles which could not be taxed through 'the
custonms house. The revenue derived from that
source is called excise revenue proper. |n England
it was later on extended to conprise other taxes
but the fundanental conception of the termis that
it is atax on articles produced or manufactured
in the country. It was in this sense that the word
"duty of excise" was understood in Australia
(Peterswal ad v. Bartley (1).

The inmportance of legislative practice of a
country was pointed out by the Privy Council in-a
Canadi an case Croft v. Dunphy (2) where it was
held that when a power is conferred to |egislate
on a particular topic it is i mportant  in
determ ning the scope of the power to have regard
to what is ordinarily treated as enbraced within
that topic in the legislative practice in Engl and,
U. S. A and the Dom nions and of India, the Federa
Court considered the nature of duty of Excise in
Re The Central Provinces & Berar Sales of Motor
Sprit & Lubricants Taxation Act (In re A Specia
Ref erence under s. 213 of Governnent of India Act,
1935) (3), generally known as the "Centra
Provinces" case. |In that case the Act of the
Provincial legislature levying a tax on retai
sale of notor spirit was held to fall within item

48 in List Il of the 7th Schedule of the
Constitution Act and not a duty of Excise within
the neaning of entry 45 of List | of that

Schedul e. The nature of the duty was considered by
the Court. OGwer, C J., after referring to the
di stionary meaning of the word "excise" said at p.
41: -

"But its primary and fundanental neaning
in English is still that of a tax on articles
produced or manufactured in the taxing
country and intended for hone consunpti on.
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amsatisfied that is alsoits prinary and
fundanental neaning in India; and no

47
one has suggested that it has any other
meaning in entry No. 45."

At p. 47 the | earned Chief Justice said:-

"The expression "duties of excise"
taken by itself conveys no suggestion wth
regard to them tine or place of their
collection. Only the context in which the
expression is used can tell us whether any
reference to the time or manner of collection
isto be inplied. It is not denied that |aws
are to be found which inpose duties of excise
at stages subsequent « to manuf acture or
production; but so far as | amaware, in none
of the cases  in which any question wth
regard to such a law has arisen was it
necessary to consider the existence of a
conpeting | egislative power such as appears
in entry No. 48."

But M. Pathak relied on the observations of the
| earned Chief Justiceat p. 50 where he said:-

"Thus the  Central Legislature will have
the power to inpose duties on excisable
articles before they becone part of the
general stock of the Province, that is to say
at the stage of manufacture or - production
and the Provincial Legislature an exclusive
power to inpose a tax on sales thereafter.™

But these observations only nean this that when
there is a conmpetition between the duty, inposed
at the stage of manufacture of production and a
tax inposed on sales thereafter, the sphere of the
Central and the Provincial Legislatures comes into
operation but, as the previous passages, show, it
does not in any manner vary the neaning of the
word "excise" nor does it accept a further
qualification which is sought to be included in
that phrase as a necessary quality of that tax
that unless it is capable of being passed on to
the consuner or the person taxed can indemify,
hinself, it is not a duty of excise. At p. 47, the
| earned Chief Justice

48

observed that in the expression "duties of excise"
no suggestion as to time or place of collection
was inplied. Sulaimn, J., pointed out at p. 73
that in the Indian Constitution it was not
necessary to go into the fine niceties of
di stinction between direct and indirect taxation
because in the Indian Act no such division existed
and that ultimate incidence of tax was not a
crucial test under the Indian Constitution. Again
at p. 77, Sulainman, J., said:-

"The essence of a tax on goods
manuf actured or produced is that the right to
levy it accrues by virtue of their
manuf acture or production. It is immteria
whet her the goods are actually sold or
consunmed by the owner or even destroyed
before they can be used. If a duty is inposed
on the goods manufactured or produced when
they issue fromthe manufactory then the duty
becomes | evi abl e i ndependently of the purpose
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for which they leave it and irrespective of
what happens to themlater."
In a subsequent case The Province of Midras v.
Messrs. Boddu Paidnna & Sons(l) OGwer, C J.,
again went into the question of the nature of the
duty of excise under the expression "duties of
excise" and said at p. 101:-

"There is in theory nothing to prevent
the Central Legislature frominposing a duty
of excise on a commpdity as soon as it cones
into exi stence, no matter what happens to it
afterwards, whether it be sold, consuned,
destroyed or given away. A taxing authority
will not ordinarily inpose such a duty,
because it is much nor e conveni ent
administratively to collect the duty (as in
the case of nost —of the Indian Excise Acts)
when the comodi ty | eaves the factory for the
first time, and al so

49
because the duty is intended to be an
indirect duty which the manufacturer or
producer is to  pass on to the wultimte
consunmer, which he could not do if the
commodity had, for exanple been destroyed in
the factory itself. It is the fact of
manuf acture which attracts the  duty, = even
though it nmay be collected |later; and we nay
draw attention to the Sugar Excise Act in
which it is specially provided that the duty
is payable not only in respect of sugar which
is issued from the factory but also in
respect of sugar which is consuned w thin the
factory."
The Privy Council described the nature of the duty
of Excise in CGovernor-General in Council wv.
Provi nce of Madras (1) as a  duty which is
primarily levied on a manufacturer or producer in
respect of the comodity manufactured or produced.
At p. 103 Lord Sinonds referred to Inre Centra
Provinces & Berear case (2) and to Baddu Pai danna
case (3) and said: -

"The two taxes, the one levied on a
manuf acturer in respect of his goods, the
other on a vendor in respect of his sales,
my as is there pointed out in one sense
overlap. But in law there is no overl apping.-
The taxes are separate and distinct inposts.
If in fact they overlap, that may be because
the taxing authority, inposing a duty of
excise finds it convenient to inpose that
duty at the noment when the excisable article
| eaves the factory or workshop for the first
time on the occasion of its sale. But that
nmethod of collecting the tax is an accident
of administration; it is not of the essence
of the duty of excise, which is attracted by
the manufacture itself. That thisis sois
clearly exemplified in those excepted cases

in which the Provincial, not the Federa
| egi sl ature has power to inpose a duty of
exci se. "

50
Thus according to the Indian cases decided on
the nature of duties of excise ultimte incidence
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is not of any inportance or relevance. |In dealing
with excise duty (1) there is no nmention of a
direct or indirect taxes; the Indian Legislature
has avoi ded this incidence to be characteristic of
the tax; (2) taxable event is the manufacture or
producti on of goods; it is immaterial what happens
to them afterwards whether they are sol d,
consuned, destroyed or given away; (3) it is not a
necessary incidence that the manufacturer nust be
able to pass it on to the consumer or indemify
hinself; (4) the general tendency of its being
passed on may be there but it may be prohibited by
the circunstances, economc or otherw se. The fact
that the manufacturer has no chance to get the tax
fromthe buyer does not affect the legality of the
tax; it was so held in the case of sales tax in
The Tata Iron & Steel Co. Ltd. v. The State of
Bi har (1) = where the nature of the excise duty was
di scussed. At -~ page 1369 the observations of Gwer
C. J. in Boddu Pai danna case (2) and of the Privy
Counci | in_CGovernor-General in Council v. Province
of Madras (3) were quoted with approval. It may be
noted that in the Tata Iron & Steel Co. case (1)
the tax was a retrospective tax and was inposed at
atinme when in the Sales Tax Act no provision was
made for passi ng /on the Sales Tax to the
purchaser. In the Union of India v. Midan Gopal
Kabra (4) it was pointed out that Parlianment was
not precluded from exercising the power of
i mposing a retrospective tax and therefore it was
conpetent to make a law inposing a tax on the
i ncome of any year prior to the comencenent of
the Constitution. As was pointed outin that case
under Arts. 245 and 346 of the Constitution read
with the relevant entry in List1 of Schedule VII
Parliament is enpowered to nake |aws with regard

totaxes and no limtation or  restriction is
i mposed in regard to
51

retrospective legislation. See Sargood Bros.  v.
The Commonwealth (1) where retrospective |aws
about the |levying of Custonms were held valid. See
also Welch v. Henry (2) On the ground of
retrospectivity alone therefore the tax is not
unconstitutional

In view of what has been said above the cases
decided in Canada or Australia cannot have any
applicati on.

It was next contended that a retrospective
tax purporting to be a duty on goods when the
goods had been disposed of would be a tax not
under item 84, List | of the Seventh Schedul e but
one under item 60 of List 1Il, i.e., tax on
prof ession, trade, calling and enploynent-the
submi ssion being that the word "trade" would
i ncl ude manufacture. This contention was sought to
be supported by the observations of Lords Davey in
Comm ssi oner of Taxation v. Kirk (3):-

"The word ‘trade’ no doubt primarily
nmeans traffic by way of sale or exchange or
commercial dealing, but may have a |arger
nmeani ng so as to include manufactures."”

In National Associ ation of Local Covernment
Oficers v. Bolton Corporation (4) Lord Wights in
interpreting the word "trade" ins. 11 of the
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I ndustrial Courts Act, 1919, said:-
"Sect. 11 of the Act of 1919 shows that
‘trade’ used as including ‘industry’ because
it refers to a trade dispute in the industry
of agriculture.”
But this letter case has no application because
there the word "trade" was interpreted in relation
to a section of a particular Act and trade in that
context has quite a different neaning. |In Skinner
v. Jack Breach Limted (5), Lord Hewart, C. J. in
interpreting the word "trade" in Trade Boards Act
held that the word "trade" indicates a process of

buyi ng

52

and selling but it was by no neans an exhaustive
definition. It mnmight also nmean a calling or

i ndustry or class of skilled |abour

The duty of Excise in item 84 should be given
the widest construction unless for some reason it
is cut ~down either by the ternms of that item
itself or - by other Parts of the Constitution. The
| egi slative history of the duty of Excise shows
the nature of the tax. The word "trade" in item 60
of List Il has reference to the carrying on of an
activity in the nature of buying and selling and
may in a different context nean a calling or an
i ndustry. Therefore reading the two itens together
it is obvious that ‘item84 deals with taxes on
goods manufactured or produced and item 60 deal s
with the carrying on of trade i.e., an activity in
the nature of buying and selling and the Act in
its pith and substance relates to duty on goods
manuf actured or produced and has no rel ationship
with item60 of List II.

Even assuming that the nature and tendency of
the duty of Excise is, as contended by M. Pathak
that it can be passed on to the consuner, even
than the conplaint of the appellants that they
have been deprived of that opportunity is not well
founded, because of s. 64-A of the Indian Sale of
Goods Act (3 of 1930), which was s. - 10 in the
Indian Tariff Act, 1934. It was originally taken
fromthe British Tariff Act, 1901, 1 Edw. VII Ch.
7. Section 64A of the Indian Sale of Goods Act is
as follows :-

S. 64-A. "In the event of any duty of
custonms or exci se on any goods being inposed,

i ncreased, decreased or remtted after the

maki ng of any contract for the sale of such

goods without stipulation as to the paynent
of duty where duty was not chargeable at the
time of the nmaking of the contract, or for
the sale of such goods duty-paid where duty
was chargeabl e at that tinme,-
53

(a) if such imposition or increase so
takes effect that the duty or increased duty,
as the case may be, or any part thereof, is
paid, the seller may add so much to the
contract price as will be equivalent to the
ampunt paid in respect of such duty or

i ncrease of duty, and he shall be entitled to

be paid and to sue for and recover such

addition; and
(b) if such decrease or remssion so
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takes effect that the decreased duty only or
no duty, as the case may be, is paid, the
buyer may deduct so rmuch from the contract
price as wll be equivalent to the decrease
of duty or remtted duty, and he shall not be
liable to pay, or be sued for or in respect
of, such deduction."

This section provides for the recovery by the
seller of the anmount of increase in duty fromthe
purchaser where t he i ncrease t akes ef f ect
subsequent to the contract and for the right of
the purchaser to recover fromthe seller the duty
in cases where there is'a sinlar decrease and
this right exists both before the delivery is
given, taken and price received or paid as the
case may be : Nar ayanan.. Chettiar v. Kidar
Sahi b(1). Counsel ~for the appellants attenpted to
counter this subm ssion by relying upon a judgnent
of the! Privy Council in Prbhudas v. Gani dada (2).
In that 'case the Governnent duty had not been
reduced but the Buyer clainmed that it had
constructively been decreased because the tariff
val uati on had been reduced  and so constructively
it must be reckoned that there was a decrease in
the duty on the goods sold. This contention was
negatived by the Privy Council and it was held
that a change of | duty neans a change in the rate
of duty, and not ‘a change of tariff value. Thus
assum ng that the contention of the appellants is
correct as to the nature of ~the excise duty it
cannot be said that 1in the present case the
appel l ants were
54
deprived of the opportunity of recovering the
additional duty fromthe purchaser and therefore
the duty lost its character of being excise duty
and was transformed into a different tax. This
argunent of the appellants is therefore without
substance and nust be overrul ed.

The constitutionality of the t ax and
retrospective imnposition of enhanced duty on
tobacco was further challenged on the ground of
violation of the fundanental rights of the
appel l ants under Art. 19(1)(f) of the Constitution
which it was submitted is not saved by cl. (5) of
that article because it is not a reasonable
restriction in the interest of the general public:
The grounds of attack may be stated in this way :
(1) that the nature of an excise duty is such that
normally it is passed on to the purchaser by the
manuf acturer or the producer and it has that
tendency and quality; (2) as the inpugned duty was
enhanced at a time when the appellants had cl eared
their goods after paying the then prevailing duty,
it was not possible for themto realize the excise
duty from any purchaser and (3) at the tine of the
cl earance of the goods the appellants had paid al
the taxes under the then existing |aw and the new
liability rendered themliable to pay an illega
exaction or in the alternative to suffer the
consequences of non-paynent which are of a drastic
nature. On this basis it was submitted that the
i mposition was an unreasonable restriction on the
fundanental rights of the appellants guaranteed
under Art. 19(1) (f).
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At this stage an exam nation of the extent of
the State’s power of taxation will be helpful.
This power is one of the three governnental powers
of the State; the other two being police power and
power of em nent domain.

The power of taxation is the |legal capacity
of governnent to inmpose charges upon persons or
their property to raise revenue for governnenta

55
purposes. A tax is neither a penalty inposed on
the taxpayer nor a liability which he assunes by

contract. It is but a way of apportioning the cost
of governnent anong those who in sone neasure are
privileged to enjoy its benefits and nust bear its
bur dens. Wl ch V. Henry (1), but t he
constitutionality of ~a tax does not depend upon a
showi ng of benefits ; protectiion and taxation are
not correlative terms.” WIllis Constitutional, Law,
p. 224 : Tax-is levied against the person and not
agai nst property.. Property only serves as a basis
for conputing the neasure of ‘each person's
liability. Waver on Constitutional Law, p. 513
"The power of ~taxation is one so
unlimted in force and so searching in
extent, that /the courts scarcely venture to
decl are t hat it is subj ect to any
restrictions whatever, except such-as rest in
the discretion of the authority  which
exercises it. It reaches to every trade or
occupation to every object of industry, use,
or enjoynent; to every species of possession;
and it inposes a burden which, in the case of
failure to discharge it, may be fol lowed by
seizure and sale or confiscation of property.
No attribute of sovereignty is nore pervading
and at no point does the -power of the
gover nirent af f ect nor e constantly and
intimately all the relations of life than
through the exactions nmade under it."
(Cool ey’s Constitutional Limtations, Vol. 2,
8th Ed.p. 987.)
Chief Justice Marshall said in MCulloch V.
Maryl and (2) :-
"The power of taxing the people and
their property is essential to the very
56
exi stence of gover nment , and may be
legitimately exercised on the objects to
which it is applicable to the utnpst extent
to which the government nmay choose to carry
it. The only security against the abuse of
this power is found in the structure of the
government itself." (See WIIlough by on the
Constitution of the United States, Vol. 2 at
p. 666).
As the exigencies of the governnent cannot be
limted, no limts can be prescribed to the
exerci se of the right of taxation. Every
i ndi vidual must bear a portion of public burden
and that portion is determ ned by the |egislature.
According to the Anerican Suprene Court the power
of taxation is very w de and uncontroll ed.
In MCulloch v. Maryland(1) Chief Justice Marshal
said :-
P it isunfit for the
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judicial departnent to inquire what degree of
taxation is the legitinate use, and what
degree nay anount to the abuse of the power."
See also Gaves v. Schmdlapp(2) (per Chief
Justice Stone).
In Pacific Insurance Co. v. Soule(3) the Court
sai d: -

"Congress may prescribe the basis fix
the rate, and require paynent as it nay deem
proper within the limts of the constitution
it is supreme in its action. No power of
supervi sion or control is |lodged in either of
the ot her departnents of the government."

Again in Veazie Bank v. Fenno (4), it was said :-

"It is insisted........ that the tax in
this case is excessive and so excessive as to
indicate a purpose on ~the part of the
congress to destroy the franchise of the
bank, and is, therefore beyond the
constitutional power of

57
CONQress.............. The first answer to
this is that thejudicial cannot prescribe to
the legislative departnment of the Governnent
limtations upon the exerci se of its
acknow edged powers. The power to tax may be
exerci sed oppressively upon persons, but the
responsibility of the legislature is not to
the Courts but to the people by whom its
menbers are elected.”

In Patton v. Brady(1l), the Court observed:-

“I't is no part of the function of a
Court to enquire into the reasonabl eness of
the exercise of the power of taxation either
as respects the anount or-the property on
which it is inposed.”

In Welch v. Henry(2), at p. 94 it ‘was observed : -

"The equitable distribution of the costs
of government through the medium of an incone
tax is a delicate and difficult task. Iniits

per f or mance experi ence has shown t he
i mportance of reasonable opportunity for the
| egislative body, in the revision of tax

laws, to distribute increased costs of
governnent among its tax payers in the |ight
of present need for revenue and with
know edge of the sources and amounts of the
various classes of taxable incone during the
taxabl e period preceding revision. Wthout
t hat opportunity accommodat i on of t he
| egislative purposes to the need nmay be
seriously obstructed if not defeated.”
Thus according to American view (1) the power to
tax is an attribute of sovereignty; (2) tax is an
rateable contribution of each individual in a
State towards the amount of revenue which is
essential for the existence and operation of a
public governing body; (3) it being essential for
the very existence of an organised State, it nmay
be exercised on objects to the utnpst extent to
which the Ilegislature may choose to carry it and
(4) the needs of
58
the revenue are only known to the |egislature and
the court cannot enquire into the necessity of
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inmposing a tax or the objects on which the
i mposition should be nmade or the extent of the
imposition. In the very nature of things the
courts are unable to go into the propriety, extent
or economics of a particular tax or the policy
underlying it, which nust depend upon a nultitude
of circunstances, which can only be known to the
government or the |egislature.

As the appellants have relied on certain
Anerican decisions where certain taxing |aws
operating retrospectively were tested on the
touchstone of "due process of law' clause it
beconmes necessary to examine the extent of that

doctri ne. "The t axi ng power of Feder a
Governnent," says Prof. WIIlis (Constitutiona
Law, p. 378), "is - limted by the procedura
requi rements of the due process clause. Notice and
hearing, ‘though” not ~a judicial tribunal, are

required where thetax is based on the value of
the property. Jurisdiction, also, is a requirenent
for all fornms of taxation, though the rules as to
jurisdiction vary wth the kind of tax levied."
According to W | oughby, Constitution of the
United States, Vol. 111, p. 1875, the due process
of law obliges the exercise of the taxing power to
conformto the following rules :-

1. That the tax shall be for ~a public

pur pose.

2. That it shall operate uniformy _upon
those subject to it.

3. That either the person or the property
taxed shall be within the jurisdiction
of the governnent |evying the tax.

4. That in the assessnent and collection of
the tax certai n guarantees agai nst
injustice to individuals, especially in
the case of specific . as distinguished
fromad valoremtaxes, by way of notice

and
59
opportunity for a hearing shall be
provi ded.
These principles of taxation are not peculiar to
America but are accepted in all countries which

have parlianmentary denocracies and govern the
I ndi an taxation system al so.
In some American decisions retroactive tax
| aws were held to be inconsistent with due process
Ni chols v. Coolidge(1l); Helvering v. Helwhol z(2)
Bl odgett v. Holden (3). But the decision in those
cases rested on the ground that the tax could not
reasonably be anticipated by the taxpayer at the
time of the voluntary act which the statute |ater
made the taxable event e.g., the gift by the
descendent of the whole or a part of his interest
in property. As was explained in Wlch v. Henry(4)
at p. 93 :

"Since, in each of these cases, the
donor mght freely have chosen to give or not
to give the taxation, after the choice was
made of a gift which he mght wll have
refrained from naking had he anticipated the
tax, was thought to be so arbitrary and
oppressive as to be a denial of due process.
But there are other forms of taxation whose
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retroactive, inposition cannot be said to be

simlarly of fensive, because their incidence

is not on the voluntary act of the taxpayer.

And even a retroactive gift tax has been held

valid where the donor was forewarned by the

statute books of the possibility of such a

levy, MIliken v. United States, 75 L. Ed.

809.............. "

In that case the retroactive operation of a
tax on dividends was upheld and the objection on
the ground of inconvenience in being called upon
after the customary tinme for |evy and paynent of
t he
60
tax had passed, to bear a governnental burden of
whi ch he had no warning and  which he did not
anticipate was held to be wunsustainable. The
contention that the retroactive application of the
Revenue Acts is a denial of° the due process
guar ant eed by the Constitution has not been
accepted in America as an invariable rule. Wl sh
v. Henry(1l) and the other cases there cited.

The doctrine of due process of law has
received various interpretations in America which
have not al ways been consistent. Sonetinmes it has
favoured personal Iliberty and sonetines 'socia
control sonetinmes @ personal liberty as a natter of
substance. Sonmetines' it has protected persona
liberty by extending due process to nmatters of
substance and sonetinmes it has protected socia
control by broadeni ng the scope of police power or
the power of taxation or the power of eninent
domain. WIIlis’ Constitutional Law, p. 659.
Brandeis J., in Untermyer v. Anderson(2) dealing
with the presunmption of validity of a taxing
statute observed

"The presunption should be particularly
strong where as here the objection to an act
arises not from a specific limtation or
prohi bition on congressional power but only
out of the *‘vague contours of the 5th

Amendnent  prohi biting the depriving any

person of liberty or property wthout due

process of law . Holmes J., in Adkins wv.

Children's Hospital, 76 L. Ed. 785, 800."

It was because of the wvarying nmeanings and
concepts which have from time to time been
attached to "due process of |law' that the franers
of the Indian Constitution did not adopt it in the
Constitution; on the other hand they tried to give
nore defined boundaries to the area of fundanenta
rights in Arts. 19 and 31 which deal with rights
of property
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and in Arts. 19, 20, 21 and 22 which relate to
protection of personal liberty and this Court

rejected it in A K Gopalan's case (1) and in the
State of West Bengal v. Subodh Gopal Bose (2).

The constitutionality of the duty of excise
was challenged in the present case on the ground
of violation of Art. 19 (1 (f) of t he
Constitution. he argunent is that a taxing |aw
under Art. 265 is as nuch a law as any other and
therefore falls within the definition of |aw under
Art. 13(3)(a), and if it contravenes any of the
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fundanental rights wunder Part 111, then to the
extent of the contravention it is void. Counse
relied on the second Kochuni case (3).

Article 19 guar ant ees personal freedons
subject to certain restrictions. |Its relevant
portion is as follows:

Art. 19(1)(f). "AIl citizens shall have
the right to acquire, hold and dispose of

property;

Art. 19(5). "Nothing in sub-clauses
(d), (e) and (f) of the said clause
shal |l affect the operation of any
existing law in so far as it inposes or
prevent the State from nmaking any |aw
i mposi ng reasonable restrictions on the
exerci se of~ any-of the rights conferred
by the said sub-clauses either in the
interests of° the general public or for
the protection of the ‘interests of any
Schedul-ed Tri be. "

As has already been said the power to tax is
the legal capacity of the State to raise from al
those subject to its authority a certain anpunt of
revenue essential so the existence and operation
of governnent. A tax is not a penalty but a
contribution of nonies for governmental purposes

by
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persons who may be ‘residents -or  non-residents
citizens or non citizens, living persons or-|ega
personae who are privileged to enjoy its benefits,
but those are not <co-relative. It inplies an

equality of burden and regular distribution of
expenses of government anong the persons-taxed. It
is levied by authority of |aw equitably, uniformy
or in echelons on all persons subject to it.

The appellants alleged that  they had sold
their goods during the period when the Finance
Bill was before Parliament. Variations in the
rates of duties are not wunexpected, it being
within the power of Parliament to do so both
prospectively and retrospectively. It —is not
suggested that such variations are unknown in
| egislative practice or that the legislators were

not entitled to anend a noney bill as introduced.
If the appellants’ contention is sustained then it
will mean the deprivation of Parlianent of its

right to choose the objects of taxation and
therefore Parlianent wll only vary the rates of
duties proposed by the Executive or the tinme of
their effectiveness at the peril of their being
declared invalid although they nay be within its
| egi sl ative conpetence and may in its opinion be
necessary for the carrying out of its policies or
subserve the proper governance of the country.

In the Indian Constitution there is an
exhaustive enunci ati on and di stribution of
| egi sl ati ve powers, i ncluding powers as to

taxation, between the State Legislatures and
Parliament. Subjects of taxation are distributed
inthe three Legislative Lists and areas of the
respective fields of Par | i ament and State
Legi slatures as to taxes are defined. In Parts Xl |
and XIIl Ilimtations on |egislative conpetence of
the wvarious | egislatures as to taxation are
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i ndicated and enphasi s is pl aced on the
preservation of the economc unity of
63

India. Article 265 is in Chapter Xl| and provides
"No tax shall be levied or collected except
by authority of law," which neans that al
taxation has to be under a law enacted by a
| egi sl ature of conpetent jurisdiction and subject
to constitutional limtations. This Court in 1950
rejected the applicability of the doctrine of "due
process of law' to Indian constitutional problens:
A. K Gopalan’s case (1); The state of Wst Bengal
v. Subodh Gopal Bose (2). In the latter case it
was al so hel d that the  Indian Constitution
recogni ses no fundanental right to immunity from

taxation and t hat i's why presunmabl y no
constitutional protection is provided against the
exerci se of that power. Per Patanjali Sastri,

CJ., p. 614. Das, J. (as he then was), held the
power of taxation to be distinct frompolice power
(i.e. regulatory power of the State) and the power
of Em nent Domain (i.e. the power of the State of
conpul sory acquisition of property). Dealing with
protection against/ taxation he said in. Subodh
Copal 's case (2) at p. 652 :-

" Qur Constitution makers evidently
consi dered the protection against deprivation
of property in exercise of police power or of
the power of emnent domain by the executive
to be of greater importance than the
protection against deprivation of property
brought about by the exercise of the power of
taxation by the executive, for they found a
place for the first nmentioned protection in
Art. 31 (1) and (2) set. out in Part 111
dealing with fundanmental rights while they
pl aced the last nentioned protection in
article 265 to be found in Part Xl dealing
with finance etc. So with regard to all the
three sovereign powers we have conplete
protection agai nst the executive organ of the
State.”
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Again at p. 653 he observed : -

"Apart from this, what | ask is, our
protection against the legislature in the
matter of deprivation of property by ‘the
exercise of the power of taxation ? None
what ever. By exercising its power of taxation
by law the State nmmy deprive us, citizen or
non-citizen of alnost sixteen annas in the
rupee of our income." (See also p. 654).

In Ranmjilal v. Income Tax Officer (1) Das, J. (as
he then was), observed at pp. 136-137 :-

"Reference has next to be nmade to
article 265 which is in Part, XlI, Chapter 1
dealing with 'Finance' . That article provides

that no tax shall be levied or collected
except by authority of law There was no
simlar provision in the cor respondi ng

chapter of the Governnment of India Act, 1935.
If collection of taxes anpbunts to deprivation
of property wthin the nmeaning of article
31(1), then there was no point in making a
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separate provision again as has been nade in
article 265. It, therefore, follows that
clause (1) of article 31 nust be regarded as
concerned with deprivation of property

ot herw se t han by t he i mposition or
collection of tax, for otherwi se article 265
becomes whol |y redundant. In the United

States of Anerica the power of taxationis
regarded as distinct from the exercise of

police power or eni nent donai n. Qur
Constitution evidently has al so treated
taxation as di stinct from compul sory

acquisition of property and has nmade
i ndependent provi si on gi vi ng protection
agai nst taxation _save by authority of |aw
When Dr. Tek Chand was asked if that was not
the correct position, he did not advance any
cogent or _convincing answer. to refute the
conclusion put~ to him In our opinion, the
protecti on agai nst inposition
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and col l ection of taxes save by authority of
law directly comes from article 265, and is
not secured by clause (1) of article 31
Article 265 not being in Chapter LIl of the
Constitution, its protection is not a
fundanental right which can be enforced by an
application to 'this court wunder article 32.
It is not our purpose to say that the right
secured by article 265 may not be enforced.
It may certainly be enforced by -adopting
proper proceedings. Al that we wish to state
is that this application in so far as it
purports to be founded on article 32 read
with article 31(1) to this court is
m sconcei ved and rust fail."
A simlar decision was given and simlar |anguage
used by Mahajan, C J., in Laxmanappa Hanumant appa
v. Union of India (1) :-
“"I't was held by this Court in Ranjilal
v. Income Tax O ficer, Mhindergarh (2), that
as there is a special provision inarticle
265 of the constitution that no tax shall be
levied or collected except by authority of
law, clause (1) of article 31 nust therefore
be regarded as concerned with deprivation of
property otherwi se than by the inmposition or
collection of tax, and inasnuch as right
conferred by Article 265 is not a right
conferred by Part 1l1 of the constitution, it
could not be enforced under article 32."
Ranjilal’s case (2) was quoted with approval in
Bengal Inmmunity Co. Ltd. v. State of Bihar (3).
Thus early after the establishnent of this Court
opi nion was expressed excluding the applicability
of fundanental rights in Part |Ill to taxing
Statutes. But it is inportant to notice that the
Article which was sought to be applied in those
cases was Art. 31 (1) which deals with deprivation
of property
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and not Art. 19 which is regulatory of the rights
of a citizen of personal liberty, property and
avocation.

It was contended that the inpugned tax
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illegally deprives the appellants of their
property and was therefore wunconstitutional. 1In
support reference was nmade to Suraj Ml Mhta &
Co. v. A V. Viswanatha Sastri (1) (under Art.
14); Shree Meenakshi MIls Ltd. v. Sri A V.
Vi swanat ha Sastri  (2) (under Art. 14); Purshottam
Govindji Halai v. Shree B. M Desai, Additiona
Col l ector of Bonbay (3) (under Arts. 14 and 21);
M C. Mithiah v. The Comm ssioner of Incone-tax,
Madras (4) (under Art. 14); A  Thangal Kunju
Mudal iar v. M Venkatchal am Potti (5) (under Art.
14); Bidi Supply Co. v. The Union of India (6)
(under Art. 14); Panna ‘Lal Binjraj v. Union of
India (7) (under Arts. 14 and 19(1)(g);) and
Col l ector of W©Malabar v. Erinal EbrahimHajee (8).
These are the cases in which the wvalidity of
taxation laws was  attacked wunder the Articles
above nenti oned.

In Panna Lal Binjraj v. The Union of India
(7), the ‘assault was not against the inposition or
the vires of the tax but against the vires of s.
5(7A) of the Indian |Inconme-tax Act which enpowers
the Conmmi ssioner of Income-tax to transfer any
case from one Income-tax O ficer subordinate to
himto another and enpowers the Central Board of
Revenue to transfer -any case from one-lncone-tax
officer to another. This attack was based on the

contravention of Arts. 14 and 19(1)(g). It was
hel d that the discretion vested in the authorities
enpower ed to make t he transfer is not

discrimnatory and there was no interference with
the right of the citizen to carry on his trade or
calling. In collector of Mlabar v. Erimal Ebrahim
Hajee (8) the attack against the recovery of
i ncome-tax under s. 46 (2) of the Income-tax Act
was based on Arts. 14, 19 and 22. There again the
qguestion for decision was not the inposition of
the tax but
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the node of recovery and at Page 976 this ground
of attack was rejected and reference was there
made to the State of Punjab v. Ajaib Singh (1);
Purshottam Govindji Halai v. Shree B. M Desai
Addi tional Collector of Bonmbay (2). Another case
relied upon by the appellant’s counsel was \Western
I ndia Theatres v. The Cantonment Board, Poona, (3)
in which the tax was inmposed on ci nema houses with
| arger seating capacity and the attack was on the
ground of Art. 14 but that was repell ed.
The appellant’s counsel also referred to the
Bengal Inmmunity Co. Ltd. v. State of Bihar (4)
where the vires of the sales tax inposed on inter-
State transactions was attacked. The Hi gh Court in
the case had held that the petition under Art. 226
was m sconceived overlooking the fact that the
contention raised was that in so far as the tax
purported to act on non-residents in respect of
inter-State sales it was ultra vires of the
Constitution. At. p. 619, Das, C. J., observed :-
"It is also true that article 31 which
protects citizens and non-citizens alike
cannot be availed of as it deals wth
deprivation of property otherw se than by way
of levying or collecting taxes as held by
this Court in Ranjilal v. Income-tax Oficer,
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Mohi ndergarh [1951] S. C. R 127, and that,
therefore the Act does not constitute an
infringenent of the fundanental right to
property under that article. It is, however,
clear from article 265 that no tax can be
levied or collected except by authority of
| aw whi ch nust nean a good and valid | aw. The
contention of the appellant conpany is that
the Act which authorises the assessnent,
 evying and coll ection of sales tax on inter-

State trade contravenes and constitutes an

infringement of Art. 286 and is, therefore,

ultra vires, void and unenforceable. If,
therefore, this contention be well founded,
68

the renmedy by wasof a wit rmust, on

principle and authority, be available to the

party aggrieved.

The next ~ case relied upon by counsel for the
appel | ant's was Kailash Nath v. State of U P. (1)
whi ch was a case wunder the U P. Sales Tax Act,
the plea of the petitioners-was that the goods
sought to be taxed had been exported overseas and
therefore not liable to sales tax. It was held
that if a tax /is levied wthout due Iega
authority on any trade or business then it is open
to the citizen to approach this Court under Art.
32, since his right to carry on trade is violated
or infringed by the inposition of the tax and Art.
19 (1)(g) "comes into  play". ~There again the
taxation law itself was not - challenged on the
ground of violation of any fundanmental right which
has reference to property, but the inposition of
the tax was assailed on the ground-that it was not
i nposeable on the transactions  which had been
entered into.

In support of the proposition that the
taxation | aws are assail abl e under the provisions
of Art. 19(1) State of Travancore-Cochin v.
Shannmuga Vilas Cashew Nut Factory (2) was relied
upon. That was not a petition under Art. 32 or a
matter under Art. 19(1)(f) but one under Art.
286(1) and the question in dispute was whether the
transaction was in the course of inter-State
trade. Hnmatlal Harilal Mehta v. The State of
Madhya Pradesh (3) was also a simlar case.
Article 19(1)(9) was applied because of  the
unconstitutionality of the tax under Art.
286(1)(a). Ms. Ram Narain Sons Ltd. v. Asst.
Conmi ssioner of Sales Tax (4) was also a case
under Art. 286 of the Constitution and was not a
mat t er falling under Art. 19(1) of t he
Consti tution.

In all these cases relied upon by counsel for
the appellants the basis of attack was (1) that
t he
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tax was not within the legislative conpetence of
the legislature inmposing the tax and therefore the
tax was being illegally recovered from the
assessee or (2) an objection was taken to the
di fferential node of inposition and collection and
use of a nore stringent procedure i.e., illega
di scrimnati on between persons sinmlarly situated
e.g., under Taxation on Income (lnvestigation
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Conmi ssion) Act. The inposion of an illegal tax
not within the |legislative conpetence of the
| egislature, a colourable piece of |legislature
inmposing a tax which is not a tax but is an
i mposition of a confiscatory nature, a breach of

principles of natural justice or inposing an
uni nposeabl e tax have all been held to be
violative of the right to carry on trade under
Art. 19(1)(g). But they do not support the

proposition that the tax if otherwi se valid can be
decl ared unconstitutional and can be subject to
judicial review on the ground of being excessive
or being retrospective in operation or being
i nposed on one article rather than another. These
cases do not support _the proposition which has
been contended for by the appellants that the very
i mposition of thetax is a contravention of the
ri ght of the assessee to acquire, hold (or own) or
di spose of property or on the ground of
contravention of Art. 31.

In the State of Bonbay v. Bhanji Minji (1),
it was also held that Art. 19(1)(f) read with cl
(5) postul ates the existence of the property which
can be enjoyed and over which rights can be
exerci sed because otherwise the reasonabl e
restriction contenplated by «cl.(5) ~cannot be
brought into play. That was the uniformview held

inthis Court till the najority judgnent in Mopi
Nair’s case(2) which relied on the second Kochun
case i.e., Kaval appara Kottarathil Kochunni etc.

etc. v. The State of Madras (3). But the latter
was not a taxation case. It was held in that case

(Kochuni case) that all laws within
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Art. 13 are subject to Part II'l and that for a | aw

to be valid it nmust satisfy two tests (1) of being
enacted by a legislature having |egislative
conpetence and (2) it should not contravene any of
t he fundanental rights.

The above opinionis not in accord with the
opi nion of this court in A K GCopal an’s case (1);
Ram Singh v. State of Delhi (2); State of Bombay
v. Bhanji Minji (3); The Daily Express case (4)
and The Handard Dawakhana case (5).

The question of the applicability of Art.
19(1) (f) of the Constitution to taxing nmatters was
considered in K T. Mpopil Nair v. The State of
Kerala (6). That was a case in which a tax at| a
flat rate was levied on forest lands in the State
of Kerala and this Court by najority held that the
tax so inposed was unconstitutional on the ground
of infringenent of Arts. 14 and 19(1)(f). The
reasons given by the | earned Chief Justice were:

(a) In the procedure to be adopted for the
| evying of the tax, there was no provision for a
notice to be given to the assessee;

(b) There was no procedure for rectification
of m st akes committed by t he assessing
aut horiti es;

(c) There is no procedure for obtaining the
opi nion of a superior Civil Court on a question of
law as is generally found in all taxing stautes

(d) No duty was cast upon the assessing
authority to act judicially; and

(e) There was no right of appeal provided to
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t he assessee.

The provisions of the Act were held in the

majority judgnment to be confiscatory. It was

observed by the | earned Chief Justice at p. 559:-
"That the provisions aforesaid of the

i mpugned Act are in their effect confiscatory

is clear on their face. Taking the extrene
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case, the facts of which we have stated in

the early part of this judgnent, it can be

illustrated that the provisions of the Act,
wi t hout proposing to acquire the privately
owned forests in the State of Kerala after
satisfying the conditions laid down in Art.
31 of the Constitution, have the effect of
elimnating the private owners through the
machi nery of the Act."

Thus the inpugned statute in that case was held to
be violative of “Art. 19(1) (f) because its
procedural part made no provision for giving a
hearing to the assessees or for appeal nor was the
Assessing Authority required to act judicially and
the inposition though called a tax was in effect
confiscatory and therefore a colourable piece of
| egislation. Sarkar, J., in his mnority judgnent
remarked that reasonabl eness of the rate was not
assailed but what was assail ed was theinposition
of a flat rate per acre without any reference to
productivity.

Undoubt edly Mbopil - Nair’s case (1) did hold
that a law under Art. 265 was also a law within
Art. 13 and if it contravened Art. 14, it~ was
liable to be struck down and that such l-aw nust
also pass the test of the limitations prescribed
in Part 11l of the Constitution but it did not |ay
down that all Articles in Part 11l wuld be
applicable to taxation laws nor did it decide
contrary to Ranjilal’'s case (2) that Art. 31 (1)
woul d apply to taxation |aw which is otherw se
invalid. But it is difficult to hold that a
regul atory Article like Art. 19(1) was intended to
l[imt the powers of the Legislature to inpose
taxes and thus to discharge its duty in regard to
country’s financial needs and policies.

The contention of infringement of t he
appel l ants’ right under Art. 19(1) (f) is unsound
and nust be rejected and the reasons are these:-

Firstly: Clause (5) of Art. 19 allows the

enacting of | aws whi ch i mpose "reasonabl e
restrictions"
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in the interests of the general public. The use of
the term "reasonable restrictions" is indicative

of regulation of the right to the personal rights
mentioned in sub-cl. (f) of the first clause. It
nmust have relation to the existence of the thing
to be regulated. There can be no regulation of
things not in existence. Therefore where an Act is
deprivatory as the imposition of a tax is it
cannot fall wthin Art. (19)(1) but wunder the
specific Art. 31, which relates to deprivation of
property. Imam J., in The Collector of Ml abar v.
E. Ebrahim Hajee (1) said at p. 976: -
"If the property itself is t aken
lawfully under Art. 31, the right to hold or
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di spose of it perishes wth it and Art.

19(1) (f) cannot be invoked."

That was a case where the Income-tax Oficer
issued a certificate under s. 46 (2) of the
I ncome-tax Act and the Collector proceeded to
recover under s. 48 of Madras Revenue Recovery
Act .

Secondly: All taxation, as shown by its very
nature and object, is in the interest of the
general public because it is a contribution for
government al expenditure fromall persons who in
some neasure are entitled to its benefit.

Thirdly: There is no neans or neasure for
determ ni ng the reasonabl eness of the restrictions
which is an objective deternination. The needs of
the revenue cannot be known to the courts and
cannot be determ ned by them and the sources of
revenue are entirely wthin the know edge of the
| egislature and it-is for that departnent of the
State to determ ne how the burden wll be
di stributed and why, because that departnment is
the policy making body and is familiar with the
econoni cs and the resources of the country and its
needs. It is for that department in its discretion

to sel ect
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anything for taxation or to exclude it. Cool ey’'s
Constitutional Linitations, Vol .- I, p. 986
(note).

Fourthly: The power to tax i's an attribute of
sovereignty and it is —an accepted principle that
the exercise of that power is not subject to
j udi ci al control because no Consti tutiona
Covernment can exist without the power to raise
nmoney for its needs and the only security against
abuse is in the structure of the Governnent. That
power carries wth it the power to determ ne when
and how t he t ax shal | be | evi ed. S.
Anant hakri shnan v. The State of. Mdras (1),
M Culloch v. The State of Maryland (2). There is
no indication that the Indian Constitution has
rejected or nodified the Anerican concept of the
sovereignty of the State in regard to the power of
taxation.

Fifthly: Article 19 (1) declares the right of
acitizen and cl. (5) prescribes its limts. If a
taxation statute is within Art. 19(1)(f) it rnust
be capable of being upheld as a reasonable
restriction on the holding of property etc. On the

subm ssion of the appellants all taxes wll be
restrictions. If they are restrictions then their
reasonabl eness will be justiciable dependi ng upon

the appreciation of established facts. How are the
courts to judge ? Al the necessary data for
det erm ni ng reasonabl eness can never be before a
court which in the very nature of things is
available only to the legislature. Can the court
say that a particular tax is excessive or
unr easonabl e or can the court say which particul ar
source shoul d be taxed and which particul ar i ncone
group should bear the burden of taxation or what
the policy of the State as to taxation should be.
It woul d seemtherefore that the reasonabl eness of
tax laws is not justiciable and therefore they
cannot fall within clause (5) of Art. 19. Article
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19(1)(f) and cl. 5 are part of one schene and the
former is incapable of operating where the latter
is inoperative. |If considerations of Art. 19(5)
are foreign to taxing laws Art. 19(1)(f) can have
no application to them

Sixthly: Applicability of Art. 19(1)(f) to
taxation laws will mean that laws which are
otherwise valid wll be inapplicable to citizens
but will be applicable to non-citizens. At any
rate such laww Il operate differentially between
one set of taxpayers and another i.e., between
citizens and non-citizens. This wll violate the
very principles of due process relied upon by the
appel | ant s.

Seventhly: In American due process which has
a variable concept has not- been applied to
retrospective operation of tax laws except to tax
on voluntary gifts of property and that al so was
doubted i'n Wl ch v. Henry (1).

Ei ghthly: Retroactive duty of excise will be
a valid inposition in the case of persons who have
not sold their tobacco between the period of the
i ntroduction of the bill and the enactnent of the
Fi nance Act but will ~be invalid in the case of
persons placed as the appellants.

Ninthly: The | acceptance of the  appellants’
argunent would nean that they can recover  any
excess duty paid, excess because of subsequent
decrease, but would not be liable to pay any
simlar increase in duty in-spite of s. 64-Aof
the Indian Sale of Goods Act under _whi ch
variations in the rates of duties becone operative
on contracts of sal e and purchase.

Tenthly: It has been heldthat “Art. 31 is
i napplicabl e to depri vation by taxation
Ranmjilal’'s case (2); Lakshmanppa/  Hanunantappa v.
The Union of India (3); and taxation laws are
expressly excluded from the operation of Art.
31(2) by
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cl. 5(b)(i) of that Article. If the appellants’
contention is <correct then deprivation although
not protected wunder Art. 31 will be subject to
regul atory control under Art. 19(1)(f).

El eventhly: To put it in the words of the
Ameri can Suprenme Court in Odgen v. Saunders(1)

"It is but a decent respect due to the w sdom
the integrity and the patriotism of the
| egislative body, by which law is passed to
presune in favour of its wvalidity, until its
violation of the Constitution is proved beyond al
reasonabl e doubt ™.

Twel fthly: The <challenge to the legality of
the tax in dispute is not based and is
unsust ai nabl e on the ground of specific lintation
or prohibition on Parlianmentary power but has been
raised on the ground of the infringenent of an
article containing the principles of the State's
power of control. The cases deal i ng with
| egi slative incapacity are inapplicable to the
latter ground of assault. Cases such as Mohamad
Yasin v. The Town Area Committee, Jal alabad(2) (a
case of a licence fee which is not a tax), The
State of Bonbay v. United Motors India Ltd.(3)(a
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case of inter-State trade) and Bengal Immunity Co.
case (4) (which was also a case of inter-State
trade and sone of the provision of the inpugned
Act there were held to be unreasonable restriction
on the right to carry on trade) and Ch. Tika
Ranji’s case (5) (a case dealing wth the
i mposition of the restriction on the right to
purchase except through a particular society) were
not cases in which the inposition of a tax was
chal l enged on the ground of infringenent of Art.
19(1) ().

I, therefore, agree that appeals be dism ssed
with costs. One hearing fee.

Appeal dism ssed
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