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ACT:

Public Servant-Tehsildar in Punjab-Renoval. from service-
Fi nanci al Conmi ssioner, if conmpetent to renove-Punjab Land
Revenue Act, 1887,  s.9-Punjab Tehsildari Rules, 1932-
CGovernment of India Act, 1935 (25 & 26 Ged. 5 ch.42),s. 241-
Government of India (Conencenent and Transitory Provisions)
Order, 1936 cl. 15 (2)--Adaptation of Indian Laws Order
1937.

HEADNOTE:

The Punjab Tehsildari Rules, 1932, were framed under s. 9
of the Punjab Land Revenue Act, 1887, by the “Financia
Conmi ssi oner. They conferred authority upon the Financia
Conmi ssioner to appoint and to renove Tehsildars from
servi ce. After the enactnment of the CGovernment — of India

Act, 1935, s. 9 was anended by the Adaptation of |ndian Laws
Order, 1937, and the power of the Financial Conm ssioner to
nake such rules was abrogated. The appellant, who was a
Tehsildar, was dism ssed by the Financial -~ Conmissioner in
1953. The appel l ant cont ended t hat the Fi nanci a
Conmi ssi oner was not conpetent to renpve himfromservice as
his powers to make rul es regardi ng appoi ntnment. and renova
fromservice of Tehsildars were abrogated and the Tehsildari
Rules lost their vitality as they were not preserved by the
CGovernment of India Act, 1935, or by the Adaptation O der
Hel d, (per Gaj endragadkar, Subba Rao, Hidayatullah and Shah
JJ., Dayal, J., contra.) that notw thstandi ng the abrogation
of the powers of the Financial Conm ssioner to frame rules,
the Tehsildari rules, 1932 continued in force and the
Fi nanci al Commi ssi oner was conpetent to renove the appell ant
Service. By the conbined operation of cl. 15 (2) of t he
Government of India (Conmencenent and Transitory Provisions
Order, 1936, and the Adaptation Order, 1937, the condition
of service applicable to civil servants remai ned wunaltered,
until other provisions were made under the Governnent of
India Act, 1935. Though s. 241 of the Governnment of India
Act, 1935 provided that the conditions of service of persons
serving in connection with the affairs of a province, were
to be such as may be prescribed by rules nade by the
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Governor, or by persons authorised by him s. 241 was itself
Subject to cl. 15(2) of the 1936 Order. It was not shown
t hat

516

these rules were superseded or abrogated by the G vi
Service Rules made by the CGovernment of Punjab in 1941.

Per, Dayal, J.-The Financial Comm ssioner was not the
conpetent authority to renove the appellant from service
Section 241 (1) which provided that the Governor would be
the appointing and consequently the dism ssing authority for
all civil servants in the service of the Province abrogated
the Tesildari Rules which were inconsistent with it and cl
15 (2) of the Transitory Oder, 1936, did not save them
Even if cl. 15 (2) preserved these Rules, the reference to
the Financial Conmi ssioner therein had to be read as refe-
rence to the CGovernor in view of para. 7 of the Adaptation
O der. The Cvil Service Rules franed by the Government in
1941 governed the conditions of service of Tehsildars and
Nai b Tehsi'l dars and the Tehsildari Rul es ceased to be opera-
tive from 1941 even if they continued to be effective till
then in viewof the provisions of the Transitory O der
From April 1, 1953, the Punjab Cvil Service Rules, 1953,
were in force which applied to the case and the Financia
Conmi ssi oner was not shown to be one of the authorities
prescribed by the Governnent in the rules regulating the
appoi nt nent and conditi ons of service of Tehsildars and Naib
Tehri | dars.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 515 of 1960.
Appeal fromthe judgnment and order dated Septenber 3, 1958,
of the Punjab Hi gh Court in Letters Patent Appeal No. 82 of
1957.
Bhagat Singh Chawl a and K. R Choudhri, for the appellant.
S. M. Sikri, Advocate-General for the State of Punjab
CGopal Singh and P. D. Menon, for the respondents.
1961. Decenber Il. The Judgnent of Gaj endragadkar, -~ Subba
Rao, Hi dayatullah and Shah, JJ., was delivered by
SHAH, J.-Sardar G an Singh-hereinafter Called the appellant-
was recruited in 1927 as a Naib Tehsildar in the Revenue
department of the Province of Punjab. He was confirmed in
that rank in 1939. |n 1946, he was pronoted to the rank  of
of ficiating Tehsildar and was posted as

517
Tehsildar at Hansi in the district of Hi ssar. on~ Septenber
22, 1947, and since then he held the post of Tehsildar at
di verse pl aces.
On August 20 , 1952, the appellant was served with a charge
sheet by the Financial Conmi ssioner, Punjab containing
el even heads of charges of, m sappropriation, msconduct,
irregularities and dereliction of duties conmmitted by  him
The Deputy Comm ssioner, Hi ssar was appointed to hold a
departnmental enquiry into those charges. On  August 28,
1953, the appellant was served with a notice to show cause
why on the findings recorded by the enquiry officer, he
should not be disnissed from service. The appel | ant
submitted hi,; explanation. The Financial Conm ssioner by
order dated October 26, 1953 ordered that the appellant be
di smssed fromservice. An appeal preferred against that
order was disnissed and application to the Governnent of
Punjab to revise the order of the appellate authority also
proved i nfructuous. The appellant then presented a petition
under Art. 226 of the Constitution to the H gh Court of
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Punjab for an order quashing the order of dismssal con-
tending inter alia that (a) reasonable opportunity was not
given to the appellant either before the enquiry officer or
before the Financial Conmissioner to rebut the allegations
contained in the charge sheet, and (b) that the Financia
Conmi ssi oner was inconmpetent to pass the order of dism ssal
Bi shan Narain, J., who heard the petition rejected the first
plea, but in the view of the |earned Judge, the Financia
Conmi ssioner ceased to have any power to rmake rul es
regulating the appointment and dismissal of Tehsildars
because of the anendnment of the Punjab Land Revenue Act,
1887 by the CGovernnent of India (Adaptation of Indian Laws)
Order, 1937 and the authority derived by the Financia
Comm ssioner under those rules to dismss Tehsildars was
al so abrogated, and therefore the order of the Financia
Commi ssioner dated October 26, 1953 was void and of no
effect. In appeal under-cl. 10
518
of the Letters Patent, a Division Bench of the H gh Court
reversed the order passed by the Bishan Narain, J. The High
Court held that by virtue of, cI's. 9 and 10 of the
CGovernment of India (Adaptation of Indian Laws) Order, 1937,
the rules framed under the Punjab Land Revenue Act, 1887
continued to remai'n in-operation even after the Act was
amended by the Adaptation of Indian Laws Order, 1937 and the
Fi nanci al Conmi ssi oner renained invested with the power to
di smi ss the appellant from service. The Hi gh Court
accordingly dismissed the petition of the appellant. The
appel l ant has appealed to this Court against the order of
the Hi gh Court with certificates of fitness under Art. 133
of the Constitution.
Section 9 of the Punjab Land Revenue Act, 1887, as it was
originally enacted, stood as follows
"The Provincial Government shall fix t he
nunber of Tehsildars and Naib Tehsildars to be
appoi nted, and the Financial Comm ssioner nay
nmake rul es f or their appoi nt nent and
di sm ssal ".
Under s. 9 read with s. 28 of the Act, rules were framed in
1932 by the Financial Comm ssioner, Punjab, and authority to
appoint Tehsildars and to renove themfrom service was, by
these rules, conferred upon the Financial  Comn ssioner
After the enactnment of the CGovernnent of India Act, 1935, s
9 of the Punjab Land Revenue Act was anended by the
Adaptation of Indian Laws Order, 1937, and the power of the
Fi nancial Commissioner to make rules wunder s. 9 was
abrogated by the deletion of the words in. that section

follow ng the word "appoi nted". Section 28 which authori sed
the Financial Commissioner to nmake rules to regul ate
appoi nt nent s, duties, enolunments, punishnents etc. of

of fi cers anpngst others of Kanungos, Zaildars, Inandars and
village officers, was al so anended
519

and that power was entrusted to the Provincial Governnent.
Undoubtedly, by the amendnent 'of s. 9, the Financia

Conmi ssioner was deprived of the power to nake rules for
appoi ntnent and renoval of Tehsildars and Naib Tehsil dars,
and on account of the repeal, except as to transactions past
and conpleted, the power may in the absence of a provision
to the contrary, be considered as if it had never existed.

But the vitality of the Tehsildari Rules and of the powers
of the authorities conpetent thereunder after the Governnent
of India Act, 1935 was enacted, rested upon certain
provi sions made by virtue of the authority conferred by that
Act. By s.310 of the Act, to facilitate the transition from
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the Governnment of India Act, 1915 and fromthe provisions of
Part Xl Il. of the Act of 1935 to the provisions of Part 11
power was conferred upon H's Majesty, by O der-in-Counci
among others to direct that the provisions of the Governnent
of India Act, 1935, shall, during such linted period as may
be specified in the order, have effect subject to such
adaptations and nodifications as nmay be so specified. In
exercise of this power, on July 3, 1936, the Governnent of
India (Commencenent and Transitory Provisions) Oder, 1936
was promul gated and by el. 15(2) it was provided:
"Until other provision is made under the now
Act, the conditions of service applicable to
any person or any class of persons appointed
or to be appointed to serve His Majesty in a
civil capacity in India shall be the same as
were applicable to that person or, as the case
may ~be, to persons of that class inmediately

before the conmencenment of Part 111 of the new
Act . "
By el. 12(d) of the Adaptation of Indian Laws Order, 1937
issued in _exercise of authority granted by s. 293, it was
provided, in so far as it is material, that

520
"No repeal effected by this order shall affect
the operation of sub-paragraph (2) of
par agraph fifteen of the Governnent of |ndia,
(Comencenent and Transitory Provi si ons)
Order, 11936."
By the conbined operation of cl. 15(2) of the Comrencenent
and Transitory Provisions Order, 1936 and the Adaptation of
I ndi an Laws Order, 1937, -the conditions of service
applicable to civil servants continued to remain unaltered,
until other provisions were nmade under the Governnent of
India Act, 1935. Again, the Adaptation of |Indian Laws
Order, 1937 expressly provided by cl. 9 that the rules
franed under the Act-adapted or nodified shall ' not be
rendered invalid. By that clause which provided:
"The provisions of this order which adapt or
nodify Indian laws so as to alter the /manner
in which, the authority by which, or the |aw
under or in accordance wi.th which, any powers
are exercisable, shall not render invalid  any
notification, order, comitnent, attachnent,,
bye-law, rule or regulation duly nade  or
i ssued, or anything duly done, ~before the
comencemnent of this or der
Not wi t hst andi ng the abrogation of the powers of the
Fi nanci al Conm ssioner to frame rules, the Tehsildari Rules,
1932 remmined in force.
And by cl. 10 which provided:

"Save as provided by this order, all  powers
whi ch under any law in force in British India,
or in any part of British India, wer e

i medi ately before the conmencenent of part
1l of the Governnent of India Act, 1935
vested in, or exercisable by, any person or
authority shall continue to be so vested or
exercisable until other provision is made by
521
sone legislature or authority enmpowered to
regul ate the matter in question."
The authority of the Financial Comm ssioner under the rules
which remained in force by virtue of cl. 9 was exercisable
except as provided by the Adaptation of Indian Laws order
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1937. By s. 241 (2) of the Governnent of India Act, 1935,
the conditions of service, in the case of persons serving in
connection wth the affairs of a Province, were to be such
as nmay be prescribed by rules made by the Governor, or by
persons authorised to make rules for that purpose. But this
provision was, till other- provisions were made, subject to
cl. 15 (2) of the Comencenent and Transitory Provisions
Order, 1936. Clause 7 of the Adaptation of Indian Laws
Order on which reliance was placed by counsel for the
appellant in support of his contention that the Governor
al one coul d exercise the powers of dism ssal under the Rul es
because he was the corresponding authority, does not also
assist the appellant. 'The clause applies only to those
cases where an authority conpetent at the date of passing of
any Indian law, to exercise any powers or authorities or
di scharge any functions, ceased to exist and a correspondi ng
new authority was constituted by or under any Part of the
Government. of I'ndiaAct, 1935 : the clause did not apply
where only the powers of an authority were vested in another
authority, ~the forner authority not otherwise ceasing to
function. - The condition of service of civil servants having
remai ned unaltered even after the CGovernment of India Act,
1935 was brought “into ~operation by virtue of t he
Conmmencenment and Transitory Provisions Order 1936, and the
Adapt ati on of Indian Laws Oder having nade expr ess
provi sion saving the rules as well as the authority granted
under the rules to the Financial Commissioner, the order of
the Financial Conmissioner dismssing the appellant from
servi ce was not unaut hori sed.

522

The contention of counsel for the appellant that by the
enactment of s. 241 of the Governnent of India Act, 1935,
civil servants serving a Province could be dismssed after
that Act was brought into operation only by the Governor of
the Province and by no other authority has therefore no
force.

Counsel submtted that in any event, fresh rules governing
the civil services in the Punjab having been framed in 1941
by the Government of the Province of Punjab, the  Tehsil dari
Rul es, 1932 even if they were not superseded by the anend-
ment made by the Adaptation of Indian |aws Order,” 1937 .in
the Punjab Land Revenue Act, 1887 stood expressly repeal ed,
and the powers of the Financial Comm ssioner to dismss a
Tehsildar could not thereafter, be exercised. But the plea
that fresh rules were franed in 1941 in supersession of the
Punj ab Tesbsildari Rules, 1932 was not advanced in the Hi gh
Court. In 1941, fresh Civil Services Rules applicable to
the Punjab were undoubtedly pronulgated; it (is however
unnecessary to consider whether under the Punjab G vil
Service Rules, 1941 the Governor alone was conpetent to
dismiss from service a public servant of the Provincia
Service or subordinate Service or officers holding 'specia
posts or any other CGovernment servant or class of Government
servants to whomthose rules applied. It was expressly
enacted inr. 1 4 that the Cvil Services Rules were not to
apply to any person for whose appoi ntnents and conditions of
service special provision was nmade by or under any law for
the time being in force. Special provision did in fact
exist for the appointnments and Condition of service of
Tehsildars Under the law for the time being in force and
those rules are not shown to have been superseded or

abrogated by the Cvil Services Rul es. Counsel for the
appel | ant asserted that Tehsildars bel onged to t he
Subordinate Services, Cass Ill, and the rules framed in

1941 under s. 241 of the CGovernnent of India Act superseded




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 19

the Tehsildari Rules,
523

of 1932. The Advocate Ceneral appearing for the State of
Punjab submitted that Tehsildars were not included in the
Subordi nate Services, because no notification in that behalf
was i ssued. As we have already observed, the question as to
the effect of the rules framed in 1941 under s. 241 of the
CGovernment of India Act was never raised or argued before
Bi shan Narain, J., nor before the Hi gh Court in appeal. It
is difficult for this Court to entertain any plea depending
for its adjudications on notifications said to be issued by
the Government fromtime to time, raised for the first tine
in appeal, when such notifications have never been brought
to our notice.
On the whole, we are of the view that the record does not
support the contention that the Punjab Tehsildari Rules were
not in operation at the date of dismissal. There is also
nothing” to show that the Financial Comm ssioner was not
i nvested ‘at the material tine with the power to dismss a
Tehsi | dar'.
The appeal therefore fails and i-s disnmissed with costs.
RAGHUBAR DAYAL, J.-1 regret nmy inability to agree with the
view that the Punjab Tehsildari Rules of 1932 applied to the
service of Tehsildars and Naib Tebsildars in 1953.
The appellant was /'an officiating Tehsildar in 1953 in the
State of Punjab, when he was disnmissed by the Financia
Conmi ssi oner, Punjab, on Cctober 26, 1953. Having failed to
get the order changed as a result of his ‘appeal and a
revision to the Governnent, be field a petition under Art.
226 of the Constitution in the H gh Court ~of Punjab and
prayed for his reinstatenment fromthe date of his dismssa
by the issue of an appropriate wit. Anong the grounds in
support of his prayer, the petition nentioned that the
Fi nanci al Commi ssi oner was not conpetent authority to '\ order
the dismssal of a Tehsildar in view of Rule 2.14 of the
Punjab Civil Services Rules, (hereinafter called the G vi
Services Rules), read with Chapter XV,
524
the Rules being franmed under Art. 309 of the Constitution
It was contended on behalf of the State that t he
petitioner’s terms and conditions of service were governed
by the Punjab Tehsildari Rules, 1932 (hereinafter called the
Tehsildari Rules) which enpowered the Financial Comm ssioner
to appoint and dism ss Tehsil dars.
Bi shan Narain, J., who heard the petition, allowed it
hol ding that the Tehsildari Rul es ceased to operate since
the anmendment of s. 9 of the Punjab Land Revenue Act, 1887
(Act. XVl of 1887), hereinafter called the Revenue Act), by
the Governnent of India (Adaptation of Indian Laws) O der
1937, (hereinafter called the adaptation Order), /which
deleted that part of the section which enpowered the
Fi nanci al Commi ssioner to nake rules for the appointnent and
renoval of Tehsildars and Naib Tehsildars, and in'the
exerci se of which power the Tehsildari Rul es had been rmade
by the Financial Comm ssioner, there being nothing in the
CGovernment of India Act, 1935, (hereinafter called the Act)
or in the Adaptation Order preserving the validity of these
Rul es notwi thstandi ng the repeal of the relevant provision
ins. 9 of the Revenue Act. He observed in his order

"It is nobody’'s case that the Punjab G vi

Service Rules made after the 1935 Act Contain

any provision which keeps these rules of 1932

alive and in force. Neither is it t he

respondent’s case that after the anendment of

Section 9 of the Punjab Act the Governor or
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the Provincial Governnment ever delegated the
power of appointnments and dismissals of
Tehsildars and Naib Tehsildars to the Finan-
ci al Conmi ssioner."
The Tehsildari Rules, therefore, according to him being
i noperative after the conmencement of the Act, could not
have becone operative under the
525
Constitution, by virtue of the provisions of Art. 372 of the
Constitution. Hol ding that the Civil Services Rules which
governed all States services governed the services of
Tehsildars and Naib Tehsildars and that nothing in those
Rul es enpowered the Financial Comm ssioner to appoint or
di smss a Tehsildar, he allowed the petition, ordering that
the appellant’s disnissal was void and of no | egal effects.
The State preferred a Letters Patent Appeal. The grounds of
appeal nentioned that the Tebsildari Rules were in force on
January 25, 1950, in view of ss. 292 and 293 of the Act and
also s. /18 (3) of +the Indian Independence Act, and
thereafter under Art. 372 of the Constitution, and that the
finding that the conditions of service of Tehsildars were
governed by the G vil Services Rules was w ong.
The appel | ate judgenent considered that the Tehsildari Rules
were made either in The exercise of the powers conferred by
the Government of India Act, 1919, or in the exercise of the
powers conferred by the Revenue Act, and cane to the
conclusion that in the forner case they continued to be
effective rules in viewof s. 276 of the Act, and Art. 313
of the Constitution, it being not shown that those rules had
been replaced by another set of rules or those rules were
i nconsistent with the provisions of the Act or the Constitu-
tion and that in the latter case the rules continued to be
in force by virtue of paragraphs 9 and 10 of the Adaptation
O der which nmade it clear that the Financial Conmi ssioner
who had the power to appoint or ~dismss a Tehsildar
continued to exercise those powers, those powers havi ng been
not abrogated or withdrawn. The Letters Patent Appeal was
consequently allowed and the wit petition was disn ssed.
It is against this order that the appellant has filed this
appeal by certificate granted by the High Court.
526
It is contended for the appellant that the Tehsildari Rules
ceased to be operative fromthe commencenent of the Act and
in any case, ceased to be operative fromthe 1st of Apri
1941 when the Civil Services Rules made by the Governor cane
into force and that therefore the Financial Conm ssioner was
not competent to dism ss the appellant.
It has not been urged for the respondent in this Court . that
the Tehsildari Rules were framed under the Governnment of
India Act of 1919 and that therefore they continued to be in
force in viewof s. 276 of the Act, and Art. 313 of the
Constitution. The contention, even if it had been 'raised,
could not have succeeded, as a Rule enpowering ;a Financia
Conmi ssioner to appoint and dism ss Tehsildars could not
have been consistent with the provisions of s. 241 of the
Act which laid down that, except as expressly provided by
the Act, appointnments to the Civil services or any civi
posts under the Crown in India would be made in the case of
services of a province and posts in connection wth the
affairs of a province by the Governor or such persons as he
may direct.
It has not been urged before us, that the Governnent aid,
subsequent to the enforcenent of the Act pass any order
enpowering the Financial Commissioner to appoint and dism ss
Tehsi | dars.
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The order of the Financial Conm ssioner was supported on
behal f of the State on the provisions of paragraphs 9 and 10
of the Adaptation Order of 1937 and rule 1.4 of the GCivi
Services Rules, 1941, and at the further hearing, in connec-
tion wth the effect of paragraph 7 of that Order to which
no reference had been made at the first hearing, on the
provisions of cl. (2) paragraph 15 of Governnment of India
(Comencenent and Transitory Provisions) O der, 1936
(hereinafter

527
called the Transitory, Order), and paragraph 12 of the
Adaptation Order. The contention really is that the

Tehsildari Rules continued to be valid both in view of
paragraphs 9 and 10 of the Adaptation Oder and the
Transitory Order till such tinme as the Governor nade the new
rules and that the Tehsildari Rules continued to be in force
after the 1st of April 1941 ~since the Tehsildars were
persons  for whose appointnment and conditions of service
speci al provi sion had been nade under those rul es.
| shall first deal with the effect of the provisions of the
Adaptation Order on the Tehsildari Rul es.
Section 292 of the Act reads
"’ Notwi thstanding the repeal by this Act of
the Governnent of India Act, but subject to
the other provisions of this Act, all the I|aw
in force in British India immediately before
the commencenent of part |11 of this Act shal
continue in force in " British India unti
altered or repeal ed or amended by a conpetent
Legi sl ature or other conpetent authority.”
Section 293 of the Act reads
"H's Mjesty nay by Order in Council to be
nmade at any tinme after the passing of this Act
provide that, as fromsuch date as ' may be
specified in the Oder, any lawin force in
British India or.in any part of British |India
shal |l until repealed or anended by a conpetent
Legi sl ature or other conpetent authority, have
ef f ect subject to. such adapt ati ons and
nodi fications as appear to H s Majesty to be
necessary or, expedient for Dbringing the
provisions of that law into accord wth the

provisions of this Act and, in particular
into accord with the
528

provi sions thereof which reconstitute under
di fferent nanes governnents and authorities in
I ndi a and prescribe the distribution of
| egi slative and executive powers between the
Federation and the Provinces :
Provided that no such | aw as aforesaid shal
be made applicable to any Federated State by
an Order in Council nade under this section
In this section the expression |aw does not
i nclude an Act of Parlianment, but includes any
ordi nance, Order, bye-law, rule or regulation
having in British India the force of |aw
It is in the exercise of the power conferred by this section
that the Adaptation Order was issued. Such provisions of
the existing law were to continue in force as wer e
consistent wth the Act. Power was vested in H's Mjesty
under s. 293 of the Act to nodify the provisions of existing
laws in such manner as nay be necessary for bringing them
into accord with the provisions of the Act and, in parti-
cular, to bring theminto accord with the provisions of the
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new  Act whi ch reconstituted under di fferent names,
governments and authorities in India.

Paragraph 3 of the Adaptation Order provided that the |aws
nmentioned in the Schedul es woul d have effect subject to the
adaptations and nodifications directed by those Schedul es
until they are repeal ed or anended by a conpetent authority
or by a conpetent Legislature.

Section 9 of the Revenue Act was nodified by the Adaptation
Order. Before such nodifications, it read:

"The Provincial Government shall fix the
nunber of Tehsildars and Naib Tehsildars to be
appoi nted _and the Financial Comm ssioner nmay
make rul es for their appoi ntnent and renoval ".

620
The Adaptation Order substituted the word State’ for,, the
word 'Provincial’'. ~and omitted the words after the word
appointed.” It follows  that the power of the Financia

Comm ssioner to make rules for the appointnment of Tehsildars
and Nai b Tehsildars did not exist any |onger, the provisions
for such —a power having been repealed by the Adaptation
O der. The consequence. of such arepeal is that such a
power woul d be deened to have never existed in the Financia
Conmi ssioner and that the rules franed by him would be
deemed to be rules franmed without any jurisdiction to make
them This is not really disputed and has the support of
the observations in Watson v. Wnch(1l).. The Revenue Act,
after amendment, did not provide about the -appointment of
Tehsil dars and Nai b Tehsildars. Thi s nust have been in view
of the statutory provision existing for the purpose in sub-
s. 1 of s. 241 of the Act whose rel evant portion.is:

"Except as_expressly provided by this Act,

appointnents to the civil services of, and

civil posts under, the Crown-in India, " shall

after the comencenent of Part 11l of this
Act, be nmde: -

X X X X X

(b) in the case of services of province, and

posts in connection with the affairs 'of a
provinces by the Governor or such- person as
It is to be noticed that the nodifications nade by the
Adaptation Oder to ss. 7 and 8 deleted the provisions
enpowering the State Governnent to renove the officers it
coul d appoi nt under the provisions of those sections.
Paragraph 9 of the Adaptation Order  reads:
"The provisions of this Oder which adapt or
nodify Indian laws so as to alter the manner
in which, the authority by, which-, or the | aw
under or in accordance with which
(1) (1916) 1 K. B. 688.
any powers are exercisable, shall not render
invalid any notification, order conmtnent
attachment, bye-law, rule or regulation  duly
made or issued, or anything duly done, before
the comencenent of this order; and any such
notification, order, conmtnent, attachment,
bye-law, rule, regulation or thing maybe
revoked, varied or undone in the |like nmanner
to the like extent and in the like circum
stances as if it had been nmade, issued or done
after the commrencenent of this Order by the
conpetent authority and under and in accor-
dance with the provisions then applicable to
such a case."
The Adaptation Oder nodifies the law under which the

he may direct
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Tebsildari Rules were framed. The result of the provisions
of paragraph 9 of Adaptation Order is that the Tehsildar
Rul es were not rendered invalid, and that, for the purpose
of revoking, varying or undoing the rules, they were to be
deemed to be made under the Act. There is nothing in this
paragraph to provide that the rules nmust continue in the
sane form in which they exist, even if t hey wer e
i nconsistent with the provisions of the Act. Such could not
have been provi ded by the Adaptati on Order and has not been
provi ded. The provisions of this paragraph apply when
specified nodifications are made by the Order not when the
Act itself affects simlar provisions of the Indian Law. |If
sonet hing contrary to the rule has already been provided in
the act, no further occasion for naking that change in the
rule by a conpetent Legislature or authority arises. A
subsequent change by a conpetent authority is contenplated
only when no change has al ready been made in those rules on
account  of the provisions of the Act. The Tehsildari Rules
theref ore becanme i noperative in so far as they provided that
t he Fi nanci al Conmi ssioner  could appoint and di smi ss
Tehsildars. and Naib Tehsildars, as such a provision was
i nconsi st ent
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with the provisions of s. 241 of the Act, which vests the
power of appointment in the Governor or in-.any, other person
in accordance with hi's directions. The power of appoi ntnent
carries with it the power of dismssal.

In Pradyat Kumar v. Chief Justice of Calcutta(l) this Court
had to consider whether the Chief Justice of the Calcutta
Hi gh Court had power to dismss an enployee of  the High

Court. In this connection, it was not disputed that the

Chi ef Justice was the authority for appoi nti ng t he
appel | ant . But it was contended that he had not the power
to dismss. The contention was that the appellant, was a

public servant governed by the Cvil Services (C assifica-
tion, Control and Appeal) Rules of 1930, as amended from
time to tine and that those rules continued to apply even
after the Government of India Act, 1935, and |ater when the
Constitution of India came into force. It was not disputed
that ,dismissal’ was a matter falling w thin "condition of
service’ of a public servant as held by the Privy, Counci
in North West Frontier Province v. Suraj —Narain Anand(2),
and that the power of making rules relating to t he
conditions of service of staff of the H gh Court was vested
in the Chief Justice of the Hi gh Court under s. 242(4) taken
with s. 241 of the Act and al so under Art. 229(2), of the
constitution. It was however contended that the Chief
Justice of the H gh Court had not franed any such rules. and
that therefore, by virtue of s. 276 of the Act and Art. 313
of the constitution, the Gvil Services Rules continued to
apply to the appellant. 1In considering the contention
raised, this Court said at page 288

"It will be noticed that cl. 8 (of the Letters

Pat ent of the Hi gh Court, 1865, as anended in

1919) specifically vests in the Chief Justice

the power of appointnent, but nmakes no nention

of the power of renobva

(1) A1.R 1956 &C. 285.

(2) A I.R 1949 PC. 112,

532
or of naking regul ations or provisions. But
it is obvious fromthe |ast portion of el. 4

that such power was taken to be inplicit under
el . 8 and presunably as arising fromthe power
of appoi ntnent."
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It was again said at the sane page in considering the powers

of the Suprene Court of Calcutta under the Charter of 1774
"The power of renoval or of taking other
di sciplinary action as regards such appoi nt ees
was not in terms granted. But there is
hi storical evidence to show that the power of
appoi ntnent conferred under the Charter was
al ways wunderstood as conprising the above
powers. "

And again, it was said:
,"Thus it is clear that both under the Charter
of the Supreme Court as well as under the
Letters Patent of the Hi gh Court, the power of
appoi nt nent was throughout understood as
vesting in the Hgh Court or the Chi ef
Justi ce, the conplete administrative and
di sciplinary control over its staff, including
t he power of dismssal."

It was further said, at page 291:
", It must be nmentioned, at this stage, that so

far as the power of disnmissal is concerned,
the position under the Constitution of 1950 is
not open to any argunent or doubt. Article

229(1) which in terms vests the power of
appointnent in the Chief Justice is equally
ef fective to vest in _him the power of
di sm ssal

This ' results froms. 16, Ceneral C auses Act
whi ch,. “by virtueof Article 367(1) of the
Constitution applies to the construction of

the word. "appoi ntnment’ in Art. 229(1).
Section 16(1) General Causes Act,  clearly.
"provides
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that the power of -, appointnment’ includes the
power to suspend or disnss’.
Par agraph 7 of the Adaptation Order reads:
"Subject to the forgoing provisions' of this
order, any reference by whatever form of words
in any Indian Law in force i nmediately before
the commencenent of this order to an authority
conpetent at the date of the passing of that
| aw to exercise any powers or authorities, or
di scharge any functions, in any part of
British India shall, where a corresponding new
authority has been constituted by or under any
Part the Governnent of India Act, 1935, for
the time being in force, have effect unti
duly repealed or anended as if it were a
reference to that new authority."
I am of opinion that in view of paragraph 7  of the
Adapt ati on Order quoted above, reference to to the Financia
Conmi ssioner in the Tehsildari Rules dealing wth the
appoi nt nent and renoval of Tehsildars and Naib Tehsil dars be
taken to be a reference to the new authority constituted

under the Act for their appointnent and disnissal. The
authority for appointnent and disnmissal was the Financia
Conmi ssi oner . Corresponding new authority, i. e., a now

authority which has power to appoint and dismss the
Tehsildars and Naib Tehsildars, is the Governor, in view of
s. 241 of the Act, and therefor-,, reference to the
Fi nanci al Conmi ssioner in the Rules should be taken to be a
reference to the Governor, or to such authority as be
appoi nted by the Governor for the purpose, so long as those
rul es conti nued to be in force subsequent to t he
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commencenent of part 11l of the Act, i.e. till they are
repeal ed or anended by new rules. do not agree with the
contention for the State that since the office of the
Fi nanci al Commi ssioner did continue to exist; the provisions
of paragraph 7 of the Adaptation Order cannot be applied.
The word "new wth reference to the authority, does,
534
not necessarily lead to the conclusion that the office in
which a particular authority. was vested under the old |aw
must cease to exist and that it is only then that any
reference to that old authority would be taken to be a
reference to the now authority on which that power s
conferred. In ny opinion, the expression ’'correspondi ng new
authority’ neans a new authority on which the power which
was exercised by the earlier authority had been conferred.
Par agr aph 10 of 't he Adaptati on Order reads:

"Save as provided by this order, all powers
which under any law in force in British India,
or in any part of British India, wer e

i medi ately before the conmencenent of Part
'l of the Government of India Act, 1935,
vested in, or -exercisable by any person or
authority shall continue to be so vested or
exerci'sable wuntil other provision is nade by
sone,/ legislature or authority enmpowered to
regul ate the matter in question."
The only paragraph which has a bearing on the exercise of
powers in this Oder is paragraph 7. The result of reading
par agraphs 7 and 10 together is that if a new authority had
been constituted for the exercise of any powers or discharge
of any functions, those powers will no nore renain vested in
the old authority, but when no such corresponding new
authority has been constituted, the old authority wll
continue to exercise those powers-till other provision is
val idly nade.
I amtherefore of opinion that the provisions of paragraph
10 of the Order are not to be constructed in a way to make
the old authority continue to exercise that power, 'when the
CGovernment of India Act itself constitutes another authority

for that purpose. |f the Adaptation Order be so construed,
the adaptation made by the Order woul d hardly
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be in furtherance of the provisions of s. 293 of the Act.

In this connection | nay quote the very apposite

observations in Pradyat Kumar v. Chief Justice of Calcutta
(1) at page 290 :
"The continued application of the G vi
Services Rules wthout such adaptation would
resul t in the anomal ous posi ti on, t hat
al though the 1935 Act specifically vests in
the Chief Justice the power of appointnment and
of framing rules regulating conditions, of
service including the power of dismssal and
hence thereby indicates the Chief Justice as
the authority having the power to exercise
di sciplinary control, he has no such disci-
plinary control nerely because he did not
choose to make any fresh rul es and was content
with the continued application of the old
rules.”
The same anomaly would arise under the present case if in
spite of the Act vesting the power of appointnment and of
making rules in the Governor, he be deemed to have | ost that
power merely because he did not frame any fresh rul es.
Section 310 of the CGovernnent of India Act, 1935 reads thus
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"(1) Whereas difficulties may ari se in
relation to the transition fromthe provisions
of the CGovernment of India Act, to the pro-
visions of this Act, and in relation to the

transition fromthe provisions of Part X II of
this Act to the provisions of Part Il of this
Act

And whereas the nature of those difficulties,
and of the provision which should be nmade for
neeting them cannot at the date of the
passing of this Act be fully fore seen
(1) AI.R 1956 S.C. 285.
536

Now therefore, for the purpose of facilitating each of the

said transitions H s Mjesty may by Oder in Council -
(a) direct that-this Act and any provisions
of "the Government of India Act still in force
shal |, during such limted period as nmay be
specified in the Order, have effect subject to
such adaptations and notifications as may be
so specified
(b) make, with respect to alimted period
so specified such tenmporary provision as he
thinks fit for ensuring that, while the
transition is being effected and during the
period imediately following-it, there are
avai llable to all governments 'in India and
Bur ma sufficient  revenue to enabl e t he
busi ness of those governments to be carried on
; and
(e) nmake, such other tenporary provisions
for t he purpose of - renoving any such
difficulties as aforesaid as may be specified

in the Oder.
(2) No Order in Council in relation to the
transition fromthe provisions of Part X1 of

this Act to the provisions of Part 11 of this
Act shall be nade under this section after the
expiration of Si x nont hs from t he
establ i shnent of the Federation, and no other
Order in Council shall be rmade wunder this
section after the expiration of six nonths
from the comrencenent of Part 11l ~of this
Act . "

Par agraph 15 of the Transitory Order reads :
"(1) For a period of twelve months from the
date of the conmencement of Part |11 of. the
new Act a person who imedi ately before the
said date was holding an office wunder the
Crown in India shall Act be disqualified
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fromcontinuing to hold that office by reason
of the fact that he is not a British subject
and that no declaration entitling himto hold
the office has been made under section two
hundred and sixty-two of the new Act.
(2) Until other provision is made under the
new Act, the conditions of service applicable
to any person or any class of per sons
appointed or to be appointed to serve His
Maj esty in a civil capacity in India shall be
the sane as were applicable to that person or
as the case may be, to persons of that «class
i medi ately before the conmencenment of Part
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1l of the new Act."
The provisions of cl. (2) of the above paragraph are in
furtherance of the provisions of cl. (c) of sub-s.(1) of s.
310, and not in view of cl. (a) of sub-s. (1) of s. 310, as
those provisions do not direct in any way that any
provisions of the Government of India Act 1935, or of the
Government of India Act of 1919 woul d have effect subject to
certain specified adaptati ons and nodifications and during

any limted period. It follows that these provisions do not
af fect the operation of s. 241 (1) of the Act enpowering the
CGovernment to make appointment. In fact its operation could

be affected only by any express provision in the Act itself.
Power of appointnment includes power of disnissal

It is true that the conditions of service include the
provi si ons prescribing the circunstances in whi ch a
government servant be dismissed or removed from service.
But the previous conditions of-service will continue only
till such time as other provision is made under the Act.
Wen the Act  already provided by s. 241 (1) that the
CGovernor  woul d be the appointing “authority, the natura
consequence of which was that the Governor would be the
authority to dismiss there was nothing
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the provisions of this sub-paragraph-for the conditions of
service relating to dismssal to be operative subsequent to
the coming into force of the Act. Even if it be construed
that the provisions of this sub-paragraph- justified the

conti nuance of the Tehsildari Rules till other provisions
were nrde under the Act reference to the Financi al Commi s-
sioner in these Rules will be taken to be reference to the

Governor in view of paragraph 7 of the Adaptation Order as
already held by nme. It is contended for the State that
nothing in the Adaptation Oder will affect these provisions
in viewof cl. (d) of paragraph 12 of the Adaptation ' Order
whi ch reads

"(For the avoidance of doubt it is hereby

decl ared that) -

no repeal effected by this order shall affect

the operation of sub-paragraph (2) of para-

graph fifteen of the Government of India

(Commencenent and Transitory Provi si ons)

Order, 1936."
This clause sinply provides for the provisions of sub-
paragraph(2) of paragraph 15 of the Transitory order to be
not affected by any repeal nade by the Adaptati on Order, but
does not provide that the provisions of this sub-paragraph
woul d not be affected by the provisions of the Act itself or
of the Adaptation Order which do not repeal any |aw It
follows therefore that in the construction of  the  rules
laying down the conditions of service, the provisions of
paragraph 7 of the Adaptation Order which do not repeal any
law wi Il have to be applied and that therefore reference to
the Financial Conm ssioner in these rules will be taken to’
be a reference to the Governor
Even if the contention for the State about the effect  of
subparagraph (2) of paragraph 15 of the Transitory O der and
of the wvarious paragraphs of the Adaptation Order be
accepted, the Tehsildari Rules will continue only till
ot her rules are made
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by the Governor in the exercise of his power under s.241(2)
of the Act.
The CGovernor of Punjab made the Punjab Civil Services Rules
under s. 241 of the Governnment of India Act, 1935. These
rules came into force fromApril 1, 1941. The | earned
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Si ngl e Judge held that these rules applied to the appellant
and said that it was nobody’'s case that the GCvil Service

Rules, nmde after the 1935 Act, contained any provisions
whi ch kept those Rules of 1932 alive and in force. The
j udgrment under appeal does not may to the contrary. |In fact
it makes no reference to these rules at all
The |earned Advocate General for the State submitted that
these Rules did not apply to the appellant in view of
cl.(ii) of r. 1.4. | do not agree with this contention
Rule 1.2 reads
"(a) Except as otherwi se provided in rule 1.4
infra, or in any other rule or rules, these
rules shall apply to all Governnment servants
bel onging to the categories nentioned bel ow,
who are under the adm nistrative control of
t he Punj ab- Governnment and whose pay is
debitable to the revenue of the Punjab:-
(1) Menbers of Provincial Services
(2) Menbers of Subordi nate Services
(3) Hol ders of Special Posts; and
(4) Any other CGovernnent servant or
class of ~Governnment servants to whom the
conpetent authority nmay, by general or special
order, make t hem appli cable.
(b) These rul es shall al so apply-
(1) to the persons serving on (i) the staff
attached to the Hi gh Court, Lahore, and (ii)
Secretarial staff of the Governor, in respect
of whom powers to frame rul es have been
540
vested in the Chief Justice and the  governor
under sections 242 (4) and 305 (2) of the
CGovernment of India Act, 1935, respectively;
and
(2) to the subordinate ranks of the Punjab
Police forces’ appointed under special Acts
relating to those forces in so far as they are
not inconsistent with the provisions 'in /those
Acts (vide s. 243 of the Governnent of / India
Act, 1935)".
Rule 1.3 provides for the conpetent authority to make rules
inconsistent with these rules in certain —conditions by
agreenment with the person appointed. Rule 1.4 reads.
"These rul es shall not apply to-
(1) Any Covernment servant between whom and
t he Gevernment, a specific cont ract or
agreement subsists in respect of any matter
dealt wth herein to the extent (upto which
specific provision is nade in the contract or
agreenment (vide rule 1.3);
(ii) any person for whose appointnent and
conditions of service special provision is
made by or under any law for the time being in
force; and
(iii) any Governnent servant or class of
CGovernment servants to whom the conpetent
authority nmay, by general or special order,
direct that they shall not apply in whole or
in part. One of such classes of Governnent
servants is that enpl oyed only occasionally or
which is subject to discharge at one nonth's
notice or less, Alist of such Governnent
servants is given in Appendix 2."
Reliance for the State, as already nentioned, is placed on
cl. (ii) of this rule. It in contended
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that the provisions under the Tehsildari Rules for the
appoi nt nent and conditions of service of Tehsildars and Naib
Tehsil dars ampbunt to special provisions made by or under any
law for the tine being in force. |If rules existed for any
service, and | presune that they existed for alnpbst al
services, prior to the comng into force of the Gvi
Services Rules, Punjab, the interpretati on sought to be put
on el. (ii) would make such rules special provisions
contenplated by that clause, and to my mnd, the GCvi
Services Rules would not then apply to nmost of the services
and persons holding posts. Such could not have been the
intention of the rul e-making power, and such a construction
ought not to be put on el. (ii), unless there be sonething
whi ch conpels such a construction to be placed on this
cl ause, and which I do not find anywhere in these rules. I
am of opinion that Tehsil dars and Naib Tehsildars do not
come under this exception. They, according to the Teh-
sildari Rules, constitute the Punjab Service of Tehsildars
and Naib Tehsildars. Cause (ii) does not refer to services
as such, - but- contenpl ates individual persons for *hose
appoi ntnent special provision is nmade by or under any |aw
for the time being in force. It speaks of speci a
provisions with respect to a person. | find it difficult to
hold that rules applicable to a service cone wthin the
special provisions applicable to a nmenber of that service.
The special provision contenplated by this clause ought to
be made under some law or under the provisions of some |aw
which has force when the Cvil Services Rules apply to the
services and that person. To hold that the Tehsildari Rules
amount to such law will presunme’ that they continued in
force after the Cvil Services Rules, 1941, have cone into
force. No such presunption can be made when this' is the
point to be deternined.

The Tehsildari Rules were not made under any |aw which was
in force during the period
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subsequent to the coming into force of the Civil  Services
Rul es. They were made under a certain provision of the

Punj ab Land Revenue Act. That provision was repeal ed by the
Adaptation Order in 1937, and therefore, those rules cannot
be said to have been made under any | aw which was in force
for the tinme being, since the enforcenent of the G vi
Services Rules. | amtherefore of opinion that clause (ii)
of r. 1.4 does not apply to the case of the appellant and
that therefore his case is governed by rule 1.2.

The persons who are contenpl ated under cl.(ii) of rule 1.4
are those with respect to whomthe Act or other statutes in
force lay down provisions for appointnent and conditions of
servi ce.

The Act itself provides in s. 243 that the conditions of
service of the subordinate ranks of the wvarious police
forces in India shall be such as may be determ ned by or
under the Acts relating to those forces respectively
notw t hst andi ng anything in the foregoing provisions of the
Act. Reference to this provision is nade in sub-cl. (2) of
el. (b) of rule 1.2. There nay be holders of Special posts
mentioned in itemMNo. (3) of cl. (a) of rule 1.2 and other
officers wunder the admnistrative control of the Punjab
CGovernment to whomthe provisions of a. 244 to 247 of the
Act may apply and be thus put out of the, Rule nmaking power
of the Punjab Governnent. There nay be ot her Acts which |ay
down special provisions for the appointment and conditions
of service of persons in the service of the Punj ab
Gover nment .
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Reference mamy also be made to Chapter XIV of the Civi
Services Rules, Punjab. Rule 14.1 reads thus :

"Besides the All-India Services which are

under the rule nmaking control of the Secretary

of State the services under the admnis-

543

trative control of the Punjab Gover nirent

consi st of the follow ng classes :-

(1) the Provincial Services; and

(ii) the Subordi nate Services."
It is clear that every service under the Admnistrative
control of the Punjab CGovernnment comes either wunder the
Provinci al Services or under the Subordinate Services. The
Services of Tehsildars and Naib Tehsildars contenpl ated by
t he Tehsildari Rules must therefore cone under t he
Subordi nate Services for the purpose of rule 14.1. This is
al so clear fromrules 14:5 and 14. 6.
The Tehsildari Rules are with respect to the recruitment and
appoi nt nent of Tehsildars and Nai b Tehsildars and al so dea
with the seniority of the menbers of the service and the
penal ti es, including the penalty of disnissal, which can be
i mposed upon any nenber of the service by the authorities
mentioned in it, after following the procedure laid down.
The rules, it is obvious, do not refer to many a nmatter
which affect the /'service and which are dealt with by the
G vil Services Rules in addition to appointnent and
di sm ssal of governnent servants. In nmatters not covered by
the Tehsildari Rules, the Tehsildars and Naib Tehsildars
must be governed by the Civil Services Rules. | cannot
contemplate, that there are no rules to govern them in
respect of those matters. It cannot be that these Civi
Rules will apply to Tehsildars and Naib ~Tehsildars in
certain matters and not in matters of ~ appointnent and
dismssal. Cause (ii) of rule 1.4 does not nmake the ' rules
partially not applicable to the persons contenplated by it.
Thi s consideration supports my interpretation of this clause
to the effect that it does not cover the case of Tehsildars
and Nai b Tehsil dars.
I find certain rules specifically referring to Tehsildars
and Naib Tehsildars, and this, in ny
544
opinion, leaves no roomfor doubt that the G vil Service
Rul es apply to Tehsildars and Nai b Tehsil dars.
Rule 2.16 defines "duty’. Cdause (b) of this rule states
that a Government servant is also treated as on-duty under
the circunmstances specified in the schedule to Chapter 11

The schedule referred to mentions in el. (4) of itemll that
a Tehsildar or a Naib Tehsildar, in certain circunstances
specified therein, wll be treated to be on duty,  even

though he may have spent tine beyond his sphere of duty.
Rule 5.35 deals with circunstances in which a “conpetent
aut hority may grant rent-free accombdation to any
government servant. Appendix 7 gives the list of governnent
servants granted rent-free quarters, as referred to in. Note
6 to rule 5.35. Tehsildars and Naib Tehsildars are included
anmong such servants according to Serial entry No. 3.

Rule 8.23 deals with the authorities conpetent to grant
certain type of |leave. These authorities are mentioned in
Appendi x  12. At serial No. 7 the entry shows t hat
Conmi ssi oner s of Divisions can grant such | eave to
Tehsildars and Naib Tehsildars. Appendix 17, referred to in
rule 8.61 authorises the Deputy Commissioners to grant
casual leave to Tehsildars and Naib Tehsildars. Appendix 23
deal s with Government Servants’ Conduct Rules, 1935,
referred to in rule 14.8.
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I amtherefore of opinion that the Civil Service Rules of
1941 governed the conditions of service of Tehsildars and
Nai b Tehsildars and that the Tehsildari Rules of 1932 ceased
to be operative fromApril 1, 1941 even if they continued to
be effective till that date in view of the provisions of the
Transitory Order and the Adaptation Order. The Tehsildari
Rul es, therefore were not in force i mmedi ately before the
545
coning into force of the constitution and therefore could
not have continued in force after January 26, 1950. Article
313 provided for the continuance of such [aws which were in
force i medi ately bef ore the conmencenent of the
constitution and which were applicable to any public service
and which service continued to exist after the comencenent
of the Constitution. Such |laws were to continue until other
provi sions were made in that behal f under the constitution
The CGovernor of the Punjab, in the exercise of his powers
under the proviso to Art. 309 of the Constitution nade the
Punjab' Civil ~ Service Rules which were to cone into force
fromApril 1, 1953. The rules corresponding to the rul es of
1941 referred to by ne are simlar and therefore, in view of
nmy opinion that the G vil Services Rules of 1941 applied to
the services of Tehsildars, and Naib Tehsildars also apply
to that ’service
| may just nention/that rule 1.2 describes the categories of
services wunder the administrative control « of the Punjab
Government differently fromrule 1.2 of 1941. Menbers  of

Provi nci al Services were placed in three categories. Those
of classes | and Il in the first category, those of class
I[1'l in the second and those of class IV in the third
category and schedule to rule 14.5 gives the list of
servi ces declared as Provincial Services, Casses |l and |I1.
Rule 14.6 states that the Specialist Services shall ' consi st
of such Services (other than Al India and Provincia

Services, Cass | and Il) as the Governnent may fromtime to
time by notification in the Punjab Gazette declare to be
Specialist Services, and rule (14.7 then provides that

Provincial Services, Cass Ill and IV, include persons to
whom those rules apply and who are not already included in
the Provincial Services Cass | and Cass Il and the
Speci al i st  Servi ces. The Tehsildars and Naib Tehsildars
thus conme either in the Provincial Services Cass 11l O
Class IV. The appellant was di sm ssed

546

by an order of the Financial Conmi ssioner dated COctober 26,
1953, when the Punjab G vil Services Rules which cane into
force on April 1, 19.53 were in force. Rule 14.9 provides
that a conpetent authority may issue rules specifying the
penalties which may be inmposed on nenbers of the services
and the procedure for preferring appeals against t he
i mposition of such penalties. Appendix 24 to these rules
gives the Punjab Civil Services (Punishnment and Appeal)
Rul es, 1952. Rule 6 of these rules states that subject to
the provisions 1 of «clause(l) of Article 311 of the
Constitution of India, the authorities conpetent to inpose
any of the penalties specified in rule 4 upon the persons to
whom t hese rul es apply, shall be such as maybe prescribed by
CGovernment in the rules regulating the appointnent and
conditions of service of such persons. It has not been
shown that the Financial Conmm ssioner is one of the
authorities prescribed by the Government in the rules
regul ating the appointnment and conditions of service of
Tehsildars and Naib Tehsildars. It follows therefore that
the Financial Conmi ssioner cannot be hold to be a Conpetent
authority to dismss Tehsildars, in 1953.
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I am therefore of opinion that the disnmssal of the
appel l ant by the Financial Comm ssioner is illegal. | would

therefore allow the appeal with costs, set aside the order
under appeal and restore the order of the learned Single
Judge, dated April 4, 1957.
By COURT: In view of the opinion of majority, the appeal is
di sm ssed with costs.

Appeal dism ssed.
547




