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REPORTABLE

I N THE SUPREME COURT OF | NDI A
Cl VIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL Nos. 4802-4803 COF 2013
ARl SI NG OUT OF
SPECI AL LEAVE PETITION (C) Nos. 14922-14923 OF 2009

SANCHARI DEVI & ORS Appel | ant (s)
VERSUS
ARA MUNI Cl PAL CORPORATI ON & ORS Respondent ( s)
JUDGVENT

Leave granted.

2. These appeals are against the judgnent dated 4th
March, 2009 of the Division Bench of the Patna High
Court in L.P. A Nos. 863 and 914 of 2007.

3. The facts very briefly are that Ramashi sh Prasad
and Vi shwanath Ram were working with the Ara Muini ci pal
Corporation. Ramashish Prasad superannuated on 31st
August, 1996 and Vishwanath Ram superannuated on 31st
March, 1999. Wile they were working in the Ara
Muni ci pal Corporation, the Bihar Municipal Oficers and
Servants Pension Rules, 1987 (for short 'the Rules')
cane into effect. The Rules were to apply to all
per manent enpl oyees of the Municipalities and Notified

Area Commttees in the State of Bihar. The Ara
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Muni ci pal Corporation, however, did not give effect to
the Rules wuntil 19t June, 2004 on which date it
adopted resolution to give pensionary benefits to its
enpl oyees who had retired from service from the year
2000 onwards in accordance with the Rules.

4. Aggrieved, Ramashish Prasad and Vishwanath Ram
filed Wit Petitions CMC Nos. 3267 and 3441 of 2005
before the Patna Hgh Court claimng appropriate
reliefs. The | earned Single Judge of the H gh Court who
heard the wit petitions held in his judgnment dated
25th  May, 2007 that the Rules were applicable wth
effect from 13-11-1987 when the Rules were notified in
the Gazette and since both the wit petitioners had
superannuated after 13-11-1987 they were entitled to
the benefit of pension under the Rules. The judgnent
dated 25t May, 2007 of the learned Single Judge was
chal l enged by the Ara Minicipal Corporation in L.P. A
Nos. 863 and 914 of 2007 and by the inpugned judgnent,
the Division Bench of the Hi gh Court upheld the finding
of the learned Single Judge that the Rules came into
effect on 13-11-1987 but held that as the two wit
petitioners had not exercised their option for the
pension as required by Rule 4 of the Rules and as their
right to pension under the Rul es was dependent upon the

exercise of their option for pension, they were not

Page 2



SC- 14922- 14923 OF 2009 3
entitled for the pension under the Rules. Aggrieved,
Ramashi sh Prasad and the |egal heirs of Vishwanath Ram
have filed these appeals before this Court.

5. We have heard | earned counsel for the parties and
we find that the only point that we have to decide in
these appeals is whether Ramashi sh Prasad and
Vi shwanath Ram were entitled to the benefit of the
Rul es even though they had not exercised their option
for pension as required by Rule 4 of the Rules. For
deciding this point, we have to | ook at the Rules 1 and
4 of the Rules which are quoted here-in-bel ow

1. These rules nmay be called the Bihar

Muni ci pal Oficers and Servants Pension

Rul es, 1987 and shall apply to all pernmanent

enpl oyees of the Minicipalities and Notified

Area Committees.

4. (i) Municipal enployee on roll on the

date of confirmation of this rule and who

had subscribed to the contributory provident

fund under provident fund rules and want to

be governed by these rules shall have the

option to do so and such option shall be

exercised in witing in the prescribed form

(Annexure 1) and submtted to their head of

office within 90 days from the date of
framng of this rule by the State

Government. |If such option in witing in
prescribed form is not received wthin the
period so fixed, it will be deened that they

would retain the existing contributory
provi dent fund.

(ii) Municipal enployees who retired
before the date of effect of this rule and
have received the part or whole anount of
provident fund contribution wll not be
eligible for the pension.
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6. A bare reading of the Rules 1 and 4(i) of the
Rul es nakes it clear that the Rules apply to permanent
enpl oyees of the Minicipalities and Notified Area
Committees in the State of Bihar. Thus, all permnent
enpl oyees of Muni cipalities and Noti fi ed Area
Committees including the Ara Minicipal Corporation
were statutorily entitled to the pension under the
Rules. Rule 4(ii) of the Rules provided further that
muni ci pal enployees who retired before the date of
effect of the Rules and received part or whol e anpunt
of provident fund contribution will not be eligible
for pension. Hence, Minicipal enployees who had
retired before the date of effect of the Rules and had
received part or whole of provident fund contribution
were not entitled for the pension under the Rules. In
ot her words, all pernanent enpl oyees of Minicipalities
and Notified Area Conmttees including the Ara
Muni ci pal Corporation had a statutory right to get
pension if they had not retired before the date of
effect of the Rules and had not received part or whole
of provident fund contribution.

7. Rule 4(i) of the Rules, quoted above shows that
muni ci pal enployees on the rolls on the date of
confirmation of the Rules and who had subscribed to

the provident fund and wanted to be governed by the
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provident fund rules shall have the option to do so
and such option was to be exercised in witing in the
prescribed formin Annexure 1 and subnitted the option
within 90 days from the date of fram ng of the Rules
by the State Government and if such option in witing
in prescribed formis not received within the time so
fixed, it will be deened that they would retain the
exi sting contributory provident fund. The I|anguage of
the last linmb of Rule 4(i) provides that in case the
option is not exercised by a municipal enployee who is
entitled for pension under the Rules, it wll be
deened as if he has exercised his option to retain the
exi sting contributory provident fund. The option was,
therefore, a right of the enployee either to continue
with the contributory provident fund or to sw tchover
to pension under the Rules and the statutory right of
the municipal enployee to receive pension was not
dependent upon the exercise of option as held by the
High Court in the inpugned order. As we have already
i ndicated, by virtue of what is provided in Rule 1 of
the Rules, every permanent enployee of a Minicipality
or Notified Area Conmittee, if he had not retired
before the date of effect of the Rules and had not
received part or whole of provident fund contribution

was statutorily entitled to the pension.
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8. In the facts of the present case, the Ara
Muni ci pal Corporation itself had taken a view that the
Rules were not applicable wuntil a resolution is
adopted by the Corporation and adopted the resolution
only on 19th June, 2004 saying that the pensionary
benefits of the Rules will be given to those enpl oyees
who had retired from service from the year 2000
onwards. The resolution was clearly in contravention
of the Rule 1 as well as Rule 4(ii) of the Rules. If
the Corporation had taken the correct view that the
rules would be effective from 13th Novenber, 1987, the
two enpl oyees Ramashi sh Prasad and Vi shwanath Ram who
were enployees of the Ara Minicipal Corporation on
that date, could have exercised their respective
options to switchover to pension schenme under the
Rules. This is a case where the Ara Minicipal
Corporation by taking the view that the Rules were not
applicable wuntil adopted by the Corporation had
di sabled the aforesaid two enployees from exercising
their option and cannot take advantage of such a
disability caused by the Minicipal Corporation itself
and deny their statutory right to pension under the
Rul es. Moreover, the two enployees have also not
received part or whole of provident fund contribution

al though they have retired in 1996 and 1997 and hence
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they could not have been deened to have exercised
their option to retain existing provident fund.

9. For the aforesaid reasons, we set aside the
i mpugned judgnment of the Division Bench and direct
that the appellants wll be given the pensionary
benefits including pension and famly pension, as the
case may be, in accordance with the Rules within three
nont hs from t oday.

10. W nmke it clear that this judgnent has been
delivered in the facts of the present case and wll
not be treated as a precedent applicable to all other
cases the facts of which are not before this Court.

11. The appeals stand allowed accordingly wth no

order as to costs.

(RANJAN GOGO )
NEW DELHI
JUNE 25, 2013
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