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1.

IN THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO 5888 OF 2013
(@ SPECI AL LEAVE PETITION (CIVIL) NO 8947 OF 2011)

VERSUS

N. CHANDRANI
. NO. 5896 OF 2013
. NO. 5897 OF 2013
. NO. 5898 OF 2013
. NO. 5899 OF 2013
. NO. 5900 OF 2013
. NO. 5901 OF 2013
. NO. 5902 OF 2013
. NO. 5889 OF 2013
. NO. 5890 OF 2013
. NO. 5903 OF 2013
. NO. 5891 OF 2013
. NO. 5892 OF 2013
. NO. 5893 OF 2013
. NO. 5894 OF 2013
. NO. 5895 OF 2013
Delay in
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APPELLANT

RESPONDENT
. P. (C) NO. 29038/ 2011
. P. (C) NO 29039/ 2011
. P. (C) NO. 29040/ 2011
. P. (C) NO. 31248/ 2011
. P. (C) NO. 32912/ 2011
. P. (C) NO. 34009/ 2011
. P. (C) NO. 34010/ 2011
. P. (C) NO. 113/ 2012
.P. (C)NO. 114/ 2012

. P. (C) NO. 8502/ 2012
. P. (C) NO. 12900/ 2012
. P. (C) NO. 19991/ 2012
. P. (C) NO. 21295/ 2012
. P. (C) NO. 21340/ 2012

. P. () NO. 24322/ 2012

ORDER

filing and refiling Special Leave

Petitions is condoned.
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2. Leave granted.

C.A. No. 5888 of 2013 @S.L.P. (C)No. 8947 of 2011:

3. This appeal is directed agai nst the judgnent and
order passed by the H gh Court of Guarat in S CA
No. 13787  of 2009, dated 30.03. 2010, whereby and
whereunder the H gh Court has set aside the Show Cause
Notices issued by the Assessing Authority under Section
153C of the Incone Tax Act, 1961 (for short 'the Act,

1961'), dated 07.10.2009.

4. Brief facts of the case are:

The respondent-assessee purchased a plot of Iland from
“Samut kar sh Co- operati ve Housing Society” (for short ‘the
Society’) being developed by one Savvy Infrastructure
Ltd. In 2008, a search was conducted under Section 132 of
the Act, 1961 in the prem ses of the Society and al so at
the office of Savvy Infrastructure Ltd. During the search
certain docunments were seized under Section 132A of the
Act, 1961. Upon scrutiny, it was found that the seized
docunent s reflected names of certain i ndi vi dual s
i ncl udi ng t he assessee. Accordingly, for further
proceedi ngs the Assessing Authority had transmtted the

sei zed docunent s to the jurisdictional Assessi ng
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Authority in whose jurisdiction the assessee was being
assessed. After recei pt of t he sai d
i nformati on/ docunent s, t he Assessi ng Aut hority has
recorded a satisfaction note dated 06.10.2009, that, he
has reason to believe that a case of escapenent of incone
may exist and therefore the assessee’'s case requires to
be reassessed for assessnent years 2001-2002 to 2006- 2007
under Section 153C of the Act, 1961. The relevant
par agraphs of the said satisfaction note read as under:

“ SATI SFACTI ON NOTE FOR | NI TI ATI ON OF PROCEEDI NGS
U S. 153C OF THE | NCOVE TAX ACT, 1961

Nane of the assessee : Shri Vijay H. Chandrani
AY i 2001-02 to 2006-07
U's. 153C and 2007-08 U 's. 143(3).

The DCIT Central Crcle 1(1) Ahnedabad, vide
hi s letter DCI T/ CC. 1 (1)/ Vijay
Chandr ani / Sanut kar sh dat ed 30. 03. 2009 had
intimated I TO Ward 7(4) Ahnedabad that the above
menti oned assessee is one of nenber of the Co-op.
Soci ety namely Sanutkarsh Co-op. Housing Society,
the case of Sanutkarsh Co-op.Housing Society as
well as in the case of Sa' Infrastructure Ltd.,
Ahnmedabad, proceedings U's.132 were carried out
by departnent. During the course of search,
certain incrimnating docunent pertaining to the
assessee were also found......

5. Accordingly, the Assessing Authority has issued
si x Show Cause Notices under Section 153C of the Act, 1961
to the assessee for reassessnent of income of the
aforesaid six assessnent years and directed him to

furnish return of income in respect of the said

3
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assessnment years in prescribed formwthin thirty days of

the receipt of the said notices, dated 07.10.20009.

6. Upon recei pt of the said notice, the assessee by
letter dated 11.11.2009 requested the Assessing Authority
to furnish himwth the copies of seized docunents on the
basis of which the said notices were issued. The
Assessing Authority had provided the said docunents to
the assessee, whereafter the assessee has approached the
H gh Court in a Wit Petition questioning the six Show

Cause Notices dated 07.10.2009.

7. The Hi gh Court has el aborately exam ned the case
at hand and delved into the statutory schene for
assessnent in case of search and requisition as
prescribed under Sections 153A, 153B and 153C of the Act,
1961 and reached the conclusion that the docunents seized
by the Assessing Authority under Section 132A do not
belong to the assessee and therefore the <condition
precedent for issuance of the notice under Section 153C
is not fulfilled. Accordingly the H gh Court has all owed
the Wit Petition filed by the assessee and quashed the
said notices issued by the Assessing Authority by the

i mpugned j udgnent and order.
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8. Aggrieved by the aforesaid judgnent and order
passed by the H gh Court, the Assessing Authority is

before us in this appeal.

9. We have heard Shri Prasad, |earned counsel for
the Assessing Authority and Shri Amar Dave, |earned
counsel appearing for the respondent at considerable

| engt h.

10. Shri  Prasad besides questioning the i npugned
judgnent and order on nerits would also submt that the
H gh Court ought not to have entertained the Wit
Petition filed by the assessee against the Show Cause
Notices issued by the Assessing Authority under Section

153C.

11. Au contraire Shri Amar Dave justifies the

i mpugned j udgnent and order.

12. We have gone through the docunents on record
i ncluding the satisfaction note recorded by the Assessing
Authority and the Show Cause Notices. W have also
perused the inpugned judgnent and order of the High

Court.
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13. In the instant case, it transpires from the
record that the jurisdictional Assessing Authority, upon
having a reason to believe that the docunents seized
I ndicate escapenent of incone, has issued Show Cause
Noti ces under Section 153C to the assessee for
reassessnment of his incone during the assessnent years
2001- 2002 to 2006-2007. Thereafter, upon request of the
assessee, the Assessing Authority has furnished him wth
the copies of docunents seized under Section 132A. The
assessee being dissatisfied with the said docunents
instead of filing his explanation/reply to the Show Cause
Notices, has filed a Wit Petition before the H gh Court

I npugni ng the said notices.

14. In our considered view, at the said stage of
I ssuance of the notices under Section 153C, the assessee
could have addressed his grievances and explained his
stand to the Assessing Authority by filing an appropriate
reply to the said notices instead of filing the Wit
Petition inmpugning the said notices. It is settled |aw
that when an alternate renedy is available to the
aggrieved party, it nust exhaust the sane Dbefore
approaching the Wit Court. In Bellary Steels & Alloys
Ltd. v. CCT, (2009) 17 SCC 547, this Court had allowed

the assessee therein to wthdraw the original Wit
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Petition filed before the Hgh Court as the said
proceedings cane to be filed against the show cause
notice and observed that the H gh Court should not have
interfered in the matter as the Wit Petition was filed
wi thout even reply to the show cause notice. This Court

further observed as foll ows:

“3..1ln the ci rcunst ances, we coul d have
di sm ssed these civil appeals only on the ground
of failure to exhaust statutory renedy, but for
the fact that huge investnents involving the
| arge nunber of industries is in issue.”

15. W are fortified by the decision of this Court
in Indo Asahi G ass Co. Ltd. v. ITO (2002) 10 SCC 444,
wherein the assessee had approached this Court against
the judgnent and order of the H gh Court which had
di sm ssed the Wit Petition filed by the assessee wherein
chal I enge was nmade to the show cause notice issued by the
Assessing Authority on the ground that alternative renedy
was available to the assessee. This Court concurred with
the findings and conclusions reached by the H gh Court
and dismssed the said appeal with the follow ng

observati ons:
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“5. This and the other facts cannot be taken up
for consideration by this Court for the first
time. In our opinion, the H gh Court was right
in comng to the <conclusion that it is
appropriate for the appellants to file a reply
to the show cause notice and take whatever
defence is open to them”

16. In the present case, the assessee has invoked
the Wit jurisdiction of the H gh Court at the first
I nstance without first exhausting the alternate renedies
provi ded under the Act. In our considered opinion, at the
said stage of proceedings, the H gh Court ought not have
entertained the Wit Petition and instead should have
directed the assessee to file reply to the said notices
and wupon receipt of a decision from the Assessing
Authority, if for any reason it is aggrieved by the said
deci sion, to question the same before the forum provided

under the Act.

17. In view of the above, wthout expressing any
opinion on the correctness or ot herwi se  of t he
construction that is placed by the H gh Court on Section
153C, we set aside the inpugned judgnent and order.
Further, we grant time to the assessee, if it so desires,
to file reply/objections, if any, as contenplated in the

said notices within 15 days' tine from today. If such
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reply/objections is/are filed within tine granted by this
Court, the Assessing Authority shall first consider the
said reply/objections and thereafter direct the assessee
to file the return for the assessnent years in question.
W nmake it clear that while framng the assessnent order,
the Assessing Authority wll not be influenced by any
observations made by the H gh Court while disposing of
the Wit Petition. If, for any reason, the assessnent
order goes against the assessee, he/it shall avail and

exhaust the renedies available to himit under the Act,

1961.
18. The appeal is disposed of accordingly. No costs.
C.A.NO 5896 OF 2013 L. P. (C)NO 29038/ 2011
W TH C. A. NO. 5897 OF 2013 @. L. P. (C) NO. 29039/ 2011
W TH C. A. NO. 5898 OF 2013 @. L. P. (C) NO. 29040/ 2011
W TH C. A NO 5899 OF 2013 @. L. P. (C) NO 31248/ 2011
W TH C. A. NO. 5900 OF 2013 @. L. P. (C) NO. 32912/ 2011
W TH C. A NO 5901 OF 2013 @. L. P. (C) NO 34009/ 2011
W TH C. A. NO. 5902 OF 2013 @. L. P. (C)NO. 34010/ 2011
WTH C A NO 5889 OF 2013 @.L.P.(CNO 113/2012
W TH C. A NO. 5890 OF 2013 @. L.P.(C)NO.  114/2012
W TH C. A NO 5903 OF 2013 @. L.P. (C)NO 8502/2012
W TH C. A NO. 5891 OF 2013 @. L. P. (C)NO. 12900/ 2012
W TH C. A NO 5892 OF 2013 @. L.P. (C) NO 19991/ 2012
W TH C. A. NO. 5893 OF 2013 @. L. P. (C) NO. 21295/ 2012
W TH C. A NO 5894 OF 2013 @. L. P. (C) NO 21340/ 2012
AND
WTH C A . NO_ 5895 OF 2013 @. L.P. (C) NO 24322/ 2012:
19. These appeal s arise fromthe judgnent and orders

passed by the Hgh Court of GGuarat in Tax Appeal
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Nos. 2085 of 2009, 2082 of 2009, 2078 of 2009, 2083 of
2009, 2080 of 2009, 2077 of 2009, 2086 of 2009, 2084 of
2009, 2079 of 2009, dated 27.04.2011 and Tax Appea
No. 444 of 2010, 445 of 2010, 2081 of 2009, dated
26.07. 2011, 2081 of 2009, dated 27.04.2011, 1498 of 2010,
dated 21.12.2011, 449 of 2010, dated 26.07.2011 and 1493

of 2010, dated 21.12.2011 respectively.

20. In these appeals the Tribunal and the High
Court, after going through the facts and circunstances of
each case, have reached the conclusion that the Assessing
Authority was not justified in conputing the assessnents
and thereafter fastening liability on the assessee to pay
tax and interest. Since these appeals are primrily
decided on facts by the First Appellate Authority, the
Tribunal and the Hgh Court, we do not find any
substantial question of |law which requires to be decided

by this Court.

21. W nmeke it abundantly clear that we have not
expressed any opinion on the correctness or otherw se of
the observations made by the H gh Court insofar as the
interpretation of Section 153C of the Act, 1961 is
concerned. The said question is kept open to be agitated

In an appropriate matter.
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22. Accordingly, all these appeals are disposed of

with no order as to costs.

................... J.
(H. L. DATTU)

................... J.
(DI PAK M SRA)

NEW DELHI ;
JULY 18, 2013.
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