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ACT:
M ni mum WAges- Bi di i ndustry Noti fi cation

fixing mninmm wages, prescribing method for
di scardi ng of 'Chhat’ bidis and paynent therefore-
If ultra vires- -Doctrine of inplied powers-
Notification No. MM 1557 J dated June 11, 1948-
M ni mum Wages Act, 1948(11 of 1948), ss. 2(h) 3,
5, 20 and 21.

HEADNOTE
By s. 3 of the M nimmWges Act, 1948, the
appropriate Government is authorised to fix

mnimm rates of wages for enployees in the
Schedul ed empl oynents and s. 5 lays down the
procedure for fixing and revising such mininm
wages. The State CGover nirent publ i shed a
notification dated June 11, 1958, fixing m nimum
rates of wages in respect of enployments in bidi
making in the Vidarbha region. Causes 1 and 2 of
the notification prescribed the mninmm rates
district wise and provided for higher rates for
maki ng bidis known as 'Hatnakhun’ in all the
districts. Clauses 3 to 7 dealt wth disputes
between the enployers and the enpl oyees as to how
bad bidis were to be discarded and in what
proportion and as to the paynent for such
di scarded bidis. The appell ant contended that cls.
3to 7 of the notification were ultra vires:
N

Held, that «cls. 3 to 7 of the Notification
were outside the purview of the powers conferred
upon the State Gover nnent
382
by s. 5 of the Act and were wultra vires. The
provisions of the Act enpowered the Governnent
only to fix mninmumwages; they did not authorise
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it to make rules for resolving the disputes
regardi ng the rejection of bad bidis and regarding
the paynents to be nade for the rejected bidis.

The Act enmpowered the Governnent to fix the
remuneration payable to an enployee if the other
terns of the contract were observed; it did not
aut horise the Governnent to vary the other terns.
Under the contract the enployer was entitled to
decide which bidis to discard, and to retain such
bidis and to pay only for such bidis as were
accepted by him d auses 3 to 7 of t he
notification purported to modify these terns in
material particulars and this was not within the
power conferred by the Act upon the Governnent.
Nor could these clauses be justified on the basis
of inmplied powers. The doctrine of inplied powers
could only be invoked when it- was found that a
duty was inposed or a power conferred on an
authority buy a statute and it was further found
that the " duty could not be discharged or the
powers could not be exercised at all unless sone
auxiliary or incidental power was assuned to
exi st. Even if cls. - and 2 would becomne
ineffective without ~ cls.”~3 to 7 being there that
would not be a proper basis for invoking the
doctrine of inplied powers. The definition of
"wages’ in s. 2(h) of the Act postulated the
bi nding character  of the other “terms of  the
contract and brought within the purview of the Act
only the termrelating to wages. By inplication
the very basic concept of wages could not be
ignored. By ss. 20 and 21 the Act nakes specific
provision for the settlenment of clainms in regard
to paynent of mni numwages and as such-no powers
could be inmplied in the CGovernment to set up a
separate machinery to settle such disputes.
Further no power could be inplied to nake cls. 1
and 2 of the notification effective: such power
could only be inplied if it was necessary to nake
s. 5 of the Act itself effective.

M chael Fenton and James Fraser v. Jhon
St ephen Honpton, (1957-59) 117 R R 21, referred
to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION. Civil Appeals
Nos. 415-418 of 1960.

Appeal s from the judgnments and orders dated
Sept enber 23, 1958, of the Bonbay H gh Court in
Special Cvil Applications Nos. 205 and 214 of
1958.

383
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appel lants (in C. A No. 415 of 1960).
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C. A No. 415 of 1960).

1961 Novenber 15. The Judgnent of the Court
was delivered by

GAJENDRAGADKAR, J.-These four appeal s consi st
of two sets of cross appeals each and they arise
fromtw petitions filed in the Hgh Court of
Bonbay at Nagpur challenging the validity of the
notification dated June 11, 1958, issued by the
State of Bonbay, now represented by the State of
Mahar ashtra, under s. 5 of the M ninum Wages Act,
1948, ( 11 of 1948) (hereafter called the Act.)
The petitioners in Special Cvil Application No.
205 of 1958 are the Bidi, Bidi Leaves and Tobacco
Merchants’ Association, Gondia and two others,
wher eas t he petitioners in Speci al G vi
Application No. 214 of 1958 are Haji latif Ghani
Kachhi and five others. The inmpugned notification

consi sts of seven cl auses. By the mjority
decision of the Hgh Court cls. 1 to 5 and the
first part ~of cl. 6 are held to be intra vires,

whereas the latter part of cl. 6 and cl. 7 as well
as the explanation added to it are held to be
ultra vires. The first part of the finding is
Chal l enged by the petitioners in the two wit
petitions by their Cvil Appeals Nos. 415 and 417
respectively, while the latter part of the finding
is challenged by the State of Maharashtra in its
Cvil Appeals Nos. 416 and 418 respectively. Thus,
Cvil Appeals Nos. 415 and 416 are cross
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appeals and Civil Appeals Nos. 417 and 418 are
cross appeals. These appeal s have been brought to
this Court with a certificate granted by the Hi gh
Court under Art. 132(1) of the Constitution. As
will presently appear the only point which calls
for our decision in these appeals i's one relating
to the wvalidity of the inpugned notification; and
so the certificate mght well “have been given
under Art. 133 (1)(c) and not under Art. 132 (1)
because the case does not involve a substantia
guestion of lawas to the interpretation of the
Constitution. For convenience we will refer to the
petitioners in the wit petitions as petitioners
and the State of Maharashtra as the respondent in
t hese appeal s.

The petitioners are bidi manufacturers in
different parts of the Vidarbha region and they
enpl oy a large nunber of persons for the purpose
of making bidis for them It appears that the
CGovernment of the State of Madhya Pradesh within
whose jurisdiction Vidarbha was then situated had
fixed the mnimumrates of wages in respect of
enmpl oyment in tobacco (including bidi making)
manuf actories by issuing a notification on January
11, 1951. This notification had purported to fix
the mininmnum rates of wages per 1000 bidis by
reference to different localities in the State
The rates thus fixed were inclusive of dearness
al  owance or conpensatory cost of living all owance
and they varied from place to place as specified
in colums 2 to 4 of t he notification
respectively. An Advisory Board was thereafter
constituted by the said State in exercise of the
powers conferred on it by s. 7 of the Act.
Subsequently, in 1956 the said mnimm rates of
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wages were revised by a notification issued on
February 23, 1956. As a result of the State
Reor gani sati on Act, 1956 (37 of 1956) the Vidarbha
regi on became part of the State of Bonbay. After
Vi darbha thus becane a part of the State of Bonbay
the Governnent of Bonbay notified that the
Advi sory Board appoi nted by the said Gover nnment
385

under s. 7 shall be the Advisory Board for
Vi dar bha. This notification was issued on Novemnber
1, 1956. The CGovernnent of Bonbay then issued a
notification publ i shi ng the draft of the
notification which was proposed to be issued under
s. 5, sub-s. (2) read with cl. (b) of sub-s. (1)
of s. 5, and notice was thereby given to all the
bi di manufacturers that the said draft would be
taken into consideration on or after Mrch 1,
1957. Thereafter the procedure prescribed by s. 5
was followed, an enquiry was held, a report of the
Advi sory ' Board was received and finally the
i mpugned notification was issued on June 11, 1958.
It is the wvalidity of the several clauses
contained in this notification that is chall enged
before us in the present appeals.

In their petitions the petitioners alleged
that cls. 3 to 7 of the notification were invalid
and ultra vires the powers of the respondent under
ss. 3, 4 and 5 of the Act. According to themthe
respondent had no power to nmake provision for
deciding as to the extent to which "chhat" wll be
permtted or directing the action to be taken by
the enployer and enployee relating to bad bidis.
Their contention was that the said -clauses
purported to nake provisions for the settlenment of
di sputes between the enployer —and the enployee
concerning an Industrial matter and were outside
the purview of the respondent’s power under the
rel evant sections. They urged that the different
provi si ons of t he notification wer e S0
interrelated that it was difficult to dissociate
one from the other and so it was necessary that
the notification as a whol e shoul d be quashed:

The respondent disputed the correctness of
the contentions raised by the petitioners. It
urged that there were constant di sputes anong bi di
manuf acturers and bidi workers regarding the
m ni mum wages fixed in the Vidarbha regi on and so
the respondent thought it necessary to institute
386
an enquiry into these conplaints in order to
deci de whether it was necessary to revise the
m ni mum  wages prescri bed by t he earlier
notification and the node of determning those
wages. It was only after a conprehensive enquiry
was held at which all parties were heard that the
respondent issued the notification in question
Its case was that the nminimumrates of wages had
been fixed on industry-cumregionwi se basis and
that cls. 3 to 7 were intended to make the
fixation of mnimm rates of wages effective
According to the respondent, the absence of any
rules regarding the exercise of the right of
"chhat" by the enployers tends to deprive the bid
workers of their right of getting m nimmrates of
wages, and so cls. 3 to 7 were deliberately
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introduced to nmake the material provisions of the
Act effective in their inplenmentation

These petitions were first heard by Midhol kar
and Kotval, JJ. Mudhol kar, J. held that all the
clauses in the inpugned notification were wvalid
for, according to him though the Act had not
conferred express powers on the respondent to
prescri be the inpugned clauses of the notification
yet the respondent could prescribe the said rules
under the doctorine of inplied powers. Kotval, J.,
agreed that cls. 1 and 2 were valid but he thought
that even under the doctrine of inplied powers the
remaining cls. 3 to 7 could not be sustained.
According to himthe said clauses were, however,
severable from cls. 1 and 2 and so they should be
struck down leaving cls. 1 and 2 in tact. Since
there was a difference of opinion between the two
| earned judges the matter was referred to Tambe,
J. He held that cls. 1 to 5 and the first part of
cl. 6 were intravires whereas the latter part of
cl. 6 and cl.~ 7 as well as the explanation added
toit were ultra vires. After M. Justice Tanbe
pronounced his judgnent the matter was again
referred to a Division Bench, and the  Division
Bench, in accordance with the majority opinion,
has upheld the validity of cls. 1 to 5 and

387
the first part of  c¢cl. 6 and has struck down the
latter part of cl. 6 as well as cl. 7 and its

explanation. It is against this decision that the
petitioners and the respondent have cone to this
Court with a certificate granted by the Hi gh Court
in that behal f.

Before dealing wth the nerits of the
controversy between the parties it would be
relevant to refer to the material = provisions of
the Act. The Act was passed in(1948 in order to
provide for fixing mnimm rates of wages in
certain enploynments. |Its provisions. apply to the
schedul ed enpl oynent which expression under s. 2
(g) neans an enpl oynment specified in the schedul e,
or any process or branch of work form ng part of
such enpl oynent. It is conmon- gr ound t hat
enpl oyment in any tobacco (including bidi making)
manufactory is a scheduled enploynment under the
schedul e of the Act. Section 2(h) defines wages
and it prescribes inter alia, that wages nmeans
all, remuneration capable of being expressed in
terns of noney which would, if the ternms of the
contract of enploynment, express or inplied, were
fulfilled be payable to a person enployed in
respect of his enploynment or of work done in such
enpl oyrment, and i ncl udes house-rent all owance, but
does not include the itens specified by cls.(i) to
(v) of the said definition. Section 3 authorises
the appropriate Governnment to prescribe different
mnimmrates of wages for different schedul ed
enpl oyments, different classes of work in the same
schedul ed enpl oynent s, adul ts, adol escent s,
children and apprentices and different localities.
Under s. 4 are prescribed the conponents of the
m ni mum rates of wages. Section 5 provides for the
procedure for fixing and revising nininmwages.
Section 7 provides, inter alia, that m ninum wages
payabl e under the Act shall be paid in cash. Under
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s. 12 an obligation is inposed on the enployer to
pay every one of his enployees engaged in the
schedul ed enpl oynent wages at a rate

388

not less than the mnimmrate of wages fixed by
the notification issued in that behal f. Section 12
(2) saves the application of the provisions of the
paynment of wages Act. Section 20 authorises the
appropriate Government to appoint an authority to
hear and decide for any specified area all clains
arising out of the paynent of Iless than the
m nimumrates of wages and other clains specified
therein. The renaining sub-sections of the said
section prescribe the procedure for deternmning
such claims. Under s. 21 a single application can
be made in respect ~of a nunber of enpl oyees who
wish to prefer a claimfor the decision of the
authority  under~ s. 20. Section 22 prescribes
penalties for the offences therein specified.

Section. 22A provides that if any enpl oyer
contravenes any of the provisions of the Act or
any rule or order made thereunder he shall, if no

other penalty is provided for such contravention,
be punishable wth fine  which may extend to five
hundred rupees. Section 22B provides, inter alia
the manner in which Courts may take cogni zance of
a conplaint against any person for- an offence
comm tted under the Act. That in brief is the
schene of the material provisions of the Act.
At this stage it would be necessary to read
the several clauses of the inpugned notification :
"No. MM. 1557-J. In exercise of  the
powers conferred by sub-section (2) of
section 5 read with clause (b) of sub-section
(1) of that section of the M ni num Wages Act,
1948 (XI of 1948) and after -consulting the
Advi sory Board and in supersession of the
fornmer Governnent of Madhya Pradesh Labour
Departnment Notification No. 564-451 XXl
dated 23rd February, 1956, the CGovernnent of
Bonbay hereby revise the mininum rates of
wages in respect of the enploynent —in any
tobacco (including bidi nmaking) nmanufactory
in the Vidarbha region of the State of Bonbay
389
as nentioned in the Schedule hereto annexed
and directs that this notification shall cone
into force with effect from1i1st July, 1958,
SCHEDULE
Subject to the other provisions of this
Schedul e, the revised mninmmrates of wages
payabl e to enpl oyees per thousand bidis (when
| eaves are supplied by the enployer) shall be
as follows:

Area
Revi sed rates
in Rs.
(i) Nagpur District
1.69
(ii) Bhandar a District
1.62
(iii) Chanda, Akol a,
Bul dana, Yeot nal
Anr avat i and War dha

Di strict
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2. For all bidis in which 7 chhataks or
nore of tobacco mixture is used and for those
bi dis which are known as "Hatnakun" bidis,
there shall be an increase of 12 Naye Paise
per 1000 bidis in the rates nmentioned above
in all the areas.

3. It shall be within the discretion of
the enployer to decide which are "chhat"
bidis or bad bidis, up to 5 per cent of the
bidis prepared by the enployee. |If the
enpl oyer decided that any bidis are "chhat"
or bad, the "chhat" or bad bidis up to 5 per
cent shall be destroyed forthwith by the
enpl oyee and whatever tobacco is recovered
fromthem shall be retained by the enpl oyer.
If, however the enployer. wants to retain
these "chhat" or bad bidis, he shall pay ful
wages for the sane to the enployee.

4. |If "chhat" or bad bidis are nore than
5 per _cent, but less than 10 per cent, and if
there is any dispute between the enpl oyer

and the enployee as to whether the ’'"chhat"
or bad bidis/'is ~done properly or not, equa
nunber of representatives of the enpl oyer and

the enpl oyees shall inspect the "chhat" is
done properly or not. If “there is any
di fference of opi ni on anong the
representatives - of the  two si des, t he
majority opinion shal |- prevail. If the

opinion is equally divided and the enployer
wants to retain the "chhat" bidis, he shal
pay wages for "chhat" bidis between 5 per
cent to 10 per cent at half the rates fixed
above. If the enployee does not want to
retain these bidis the enployee shall destroy
them forthw th.

5. The enpl oyer shall nonminate his
representatives and the enpl oyees shall elect
their representatives.

6. In the case of "chhat" above 10 per
cent., the enployee shall be entitled to ful

wages. It shall, however, be open to the
enpl oyer to take suitable action against the
enployee if the "chhat" is nore than 10 per

cent for 6 continuous working days in a
cal endar nonth.

7. The "chhat" shall be made once in. a
day only, at any premises within a distance
of not nore than 2 miles fromthe prem ses
where bidis are manufactured.

Expl anation:-For the purpose of this
Schedul e the expression "enployer” includes
his thekedar, contractor or agent as the case
may be.’

The validity of cls. 1 and 2 is not in dispute.
The petitioners, however, contend that cls. 3 to 7
are outside the powers conferred on the respondent
by the relevant provisions of the Act and as such
are invalid. It is comopn ground that even if the
i mpugned clauses are held to be ultra vires they

are
391

severable fromcls. 1 and 2 so that the invalidity
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of the inpugned clauses wll not affect the
validity of the said two clauses and they wll
stand even if the other clauses are struck down.

In determining the question about t he
validity of the inpugned clauses it is necessary
to refer to tw material facts. The nature and
scope of the terns of contract between the
petitioners and their enployees are really not in
dispute. It is alleged by the petitioners that
they enploy a large nunber of persons for the
purpose of making bidis for them that these
persons are supplied with tendu | eaves, tobacco
and other necessary materials, they take the said
articles to their respective places where they
work and brings back the bidis prepared by themto
the enployer. The —enployer  then exam nes the
bi dis’ accepts such of “themas are found to have
been prepared according to the terms of the
contract rejects such of themas are found to be
of poor. ‘quality and not prepared according to the
terns of the contract and pays for the bidis
actually accepted. The respondent has not
traversed t hese al | egati ons made by t he
petitioners. It adm'tted that the workers are paid
on piece-rate basis and the paynent is nmde "on
the basis of bidis /selected and accepted by the
enpl oyer after rejecting certain portions of bidis
prepared by the workers". In fact the respondent
has expressly stated that "there is a recognised
practice of making paynent on the basis of ‘bidis
accepted by enployers as conming up to a certain
standard of skill". It is further adnmitted that
the enployers have insisted on their right in
principle of rejecting the sub-normal - or sub-
standard bidis prepared by the enployees. Thus,
there is no doubt that under theterns of the
contract the workers are entitled to receive
paynment only for the bidis ‘accepted by the
enpl oyers, and not for those
392
which are rejected. It is also not disputed that
the bidis which are rejected by the enployers
ot herwi se known as "chhats" are retained by the
enpl oyer though he refuses to take them into
account in the natter of paynent to the workers on
the ground that they do not come up to the
standard of skill or quality prescribed by the
contract.

It al so appears to be true that the enpl oyees
in this region have been protesting against
i mproper rejection of the bidis by the enpl oyers.
They have contended that the enployers reject an
unreasonably high proportion of bidis falsely
dubbing them as of sub-normal quality without
payi ng anything to the workers for their |abour
spent in rolling such rejected bidis. In its
affidavit the respondent has enphasised that as a
result of to is method of discarding bidis on the
ground that they are of sub-standard quality bidis
wor kers were deprived of the |abour charges for
bidis which are rejected by their enployers; and
so it was wurged that the question of fixing
maxi mum rates of wages for bi di wor ker s
necessarily involved the question as to the
guantum or percentage of such rejection which
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should be permssible to the enployer. According
to the respondent the inpugned notification has
purported to fix the mininumrates of wages after
taking into consideration the problem presented by
the practice of discarding bidis and payi hg wages
to the workers only for such bidis as are
accepted. In support of the wvalidity of the
notification the respondent also relied on the
fact that t he fornul a prescri bed by t he
notification had been evolved after taking into
account the representations made both by the
enpl oyers and the enpl oyees. In fact, according to
the respondent, this said fornula represented a
substantial degree of ~ agreenent bet ween the
parties on this point.

It would thus be seen that on the two
material facts there is really no serious dispute
bet ween t he
393
parties. The respondent agrees that wunder the
practice which nust be taken to be consistent with
the inplied terms of contract between the bid
manuf acturer and his enpl oyee, after the bidis are
prepared by the enployees and brought back to the
enpl oyer the enployer has a right to exanine the
quality of the bidis, accept only such as have
cone up to the standard prescribed by the contract
and reject the ‘rest. The practice further
justifies the paynment of wages-to the enployees
only for the bidis actually accepted and not for
those which are rejected though the rejected bidis
nmay be retained by the enployer. On the _other
hand, it 1is not, and cannot be seriously disputed
by the petitioners that in some cases this
practice may work great hardship on the workers,
and in every case the workers do not get wages for
the labour put by themin rolling the rejected
bidis. The main question which arises for our
decision in the present appeals is. whether the
i njustice resulting from the practice of
di scarding bidis and not making any paynment for
themto the workers can be checked, controlled and
regul ated by the respondent by i ssui ng a
notification under the powers conferred on it by
s. 5 of the Act. If the relevant provisions of the
Act confer upon the respondent the power to check
the evil against which the workers conplain then
of course the validity of the inpugned clauses
woul d be beyond challenge. If, on the other hand,
the power to prescribe or revise mninmmrates of
wages does not either expressly or by necessary
implication include the power to provide for the
machi nery to check the evil in question, then the
i mpugned cl auses would be wultra vires however
necessary it nmay be to check and control the said
evil in question.

In this connection let us broadly exanine the
scope and effect of the inmpugned cl auses. C auses
1 and 2 prescribe the revived mnimm rates
di strictwi se and provide for the paynent of higher
394
Price for the bidis known as Hatnakhun bidis in
all and the said districts. These two cl auses are
obviously wvalid and the petitioners have not
di sputed the conclusion of the Hi gh Court in that
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behal f. Clauses 3 to 6 deal wth the problem of
the that bidis or bidis which are rejected because
they are bad. Clause 3 leaves it to the discretion
of the enployer to decide which are chhat bidis up
to 5 percent of the bidis prepared by the
enpl oyees. This «clause provides that the bidis to
rejected would be destroyed and tobacco recovered
fromthem retained by the enployer; and it adds
that if the enployer wants to retain the rejected
bidis he shall pay full wages for the same to the
enpl oyee. In other words this, clause means that
the enpl oyer may discard bidis up to 5 percent but
if he does not want to pay the workers for the
said bidis he nmust destroy them That would show
that the discretion exercised by himis honest and
fair. If, on the other hand, he wants to retain
the said bidis that would nean that he thinks that
the bidis would finda market and in that case he
nmust pay /for themon the basis that they are good
bidis. On principle this provision may perhaps not
be open to any serious criticism and it is not
unlikely that if the notification had not nmade
further detailed provisions by cls. 4 to 6 the
present di spute woul'd not have been brought before
the Hi gh Court. The enpl oyers probably do not have
a serious grievance against cl. 3 on the nerits.

Clause 4 deals with cases where the rejection
may be nore than 5 per cent but less than 10 per
cent of total work  produced by the worker. In
regard to this class of cases cl. 4 provides for a
machinery to deal with cases falling under it.
Representatives of the enployers and  enployees
have to be appointed and they have to  decide
whet her the work have been properly done or not.
The decision would be according to the opinion of
the mpjority. If the opinion is equally divided
395
and the enployer wants to retain the chhat bidis,
between 5 per cent to 10 per cent he shall pay at
half the rates fixed incl. 1. If_ the enployer
does not want to retain themthe enployees shal
destroy them The cl ause does not seemto provide
for 3 7 case where the mmjority opinion nmay
support the rejection between 5 per cent and 10
percent; that is a lacuna in the clause. The only
conment which can be legitimtely nmade agai nst the
clause on its merits is that the setting up of the
machinery for a kind of adjudication of the
di spute between the enpl oyer and the enpl oyee nay,
instead of solving the difficulties in actua
wor ki ng, add to them

That takes wus to cl. 6. This clause has been

very severely criticised by the petitioners. It
provides that in case of chhat about 10 per cent
the enployees shall be entitled to full wages

whi ch nmeans that even if chhat above 10 per cent
is made reasonably and for a proper cause the
enpl oyer has to pay for the discarded work as
therein prescribed; the only right given to the
enpl oyer in such a case is to take suitable action
against the enployee if the chhat is nore than 10
per cent and that too for six continuous worKking
days in a calendar nonth. Prinma facie this clause
appears to be unreasonabl e and unj ust.

The explanation to cl. 7 is also criticised
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by the petitioners because the t hekedar
contractor or agent, who is appointed by the
enpl oyer would, if the explanationis valid, be
liable to performall the obligations inposed on
the enpl oyer by the rel evant provisions of the Act
such as ss. 12 and 18. W have exam ned the broad
features of the notification and indicated the
conment nmade on it by the petitioners for the
purpose of showing that on the nmerits sone of the
cl auses do not appear to be fair and just, but
that is not the ground on which their validity can
be or has been challenged before us. The nmain
argunent in support of the chall enge
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rests on the assunption that cls. 3 to 7 are al
beyond the powers conferred on the respondent by
the rel evant provisions of the Act; and it is this
argument which needs to be exam ned.

It is wel | settled t hat i ndustria
adj udi cat'i on under t he provi sions of t he
I ndustrial Disputes Act, 1947(14 of 1947) is given
wi de powers and jurisdiction to nake appropriate
awards in determining in industrial disputes
brought before it. An award made in an industria
adj udi cation may inmpose new obligations on the
enployer in the interest of social justice and
with a viewto secure peace and harnony between
the enpl oyer and hi's worknmen and full co-operation
between them Such an award rmay even alter = the
terns of enploynent if it is -thought fit and
necessary to do so. In ~deciding industria
di sputes the jurisdiction of the tribunal is not
confined to the adnministration of justice in
accordance with the law of contract. Mikherjee,
J., as he then was, has observed in The Bharat
Bank Ltd., Delhi v. Enployees of the Bharat Bank
Ltd., Delhi the tribunal "can confer rights and
privileges on either party which it considers
reasonabl e and proper, though they nmay not be
within the ternms of any existing agreenment. |t has
not merely to interpret or given effect to the
contractual rights and obligations between them

whi ch it consi ders essenti al for keepi ng
i ndustrial peace." since the decision of the
Federal Court in Western India Autonobile

Association v. Industrial Tribunal, Bombay, it has
been repeatedly held that the jurisdiction of
industrial tribunals if much w der and can  be
reasonably exercised in deci di ng i ndustrial
di sputes with the object of keeping industria
peace and progress (Vide: Rohtas Industries, Ltd.,
v. Brijnandan Pandey; The Patna Electric Supply
Co. Ltd., Patna v. The Patna Electric Supply

Workers Union. Indeed, during the last ten years
and nore
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i ndustrial adjudication in this country has made
SO much progress in det er m ni ng i ndustria

di sputes arising between industrial of different
kind and their enpl oyee that the jurisdiction and
authority of industrial tribunals to deal wth
such disputes wth the object of ensuring socia
justice is no longer seriously disputed.

But, it 1is necessary to renenber that no
claimcan be made for such broad jurisdictiona
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power by the respondent when it purports to issue
a notification wunder the provisions of the Act.
These powers and authority would necessarily be
condi tioned by the rel evant provisions under which
it purports to act, and the wvalidity of the
i mpugned notification nmust therefore be judged not
by general considerations of social justice or
even considerations for introducing industria

peace; they nust be judged solely and excl usively
by the test prescribed by the provisions of the
statute itself. It appears that in 1956 before
Vi dar bha becane a part of the state of Bonbay the
State Governnent of Madhdya Pradesh had nade a
conprehensive reference for the arbitration by the
State I ndustri al Court bet ween t he bi d

manuf acturers of Bhandara District and their
enployee. In this dispute all the material issues
arising from _the prevailing practice whi ch
aut hori sed enployers to reject” chhat bidis had
been expressly referred for adj udi cati on

Subsequently, when the inmpugned notification was
i ssued the respondent apparently took the view
that what could have been achieved by reference to
the arbitration of state Industrial Court may well

be acconplished by issuing a notification under s.
5 of the Act. It may be that there is substance in
the grievance made by the enployees that the
practice of rejecting chhat bidis often leads to
the injustice and ‘deprives them of the wages
legitimately earned by them by rolling the said
bidis and there can be no doubt that if a
conprehensive reference is nade for the decision
of
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this i ndustri al di spute between t he bi d
manuf acturers and their enployees an award nay
wel | be passed which wll resolve this dispute;

but the question which falls for our decisionis
whet her the rel evant provisions of the Act
aut horised the State CGovernment to make rules for
the decision of the dispute in that behalf and for
the paynment of mnimumrate of wages on the basis
of such decision? In our opinion, the answer to
this question has to be in the negative.

What is the extent of the authority conferred
on the respondent in fixing or revising mninum
rates of the wages under the rel evant provisions
of the Acts In dealing with this question we nust
necessarily bear in mnd the definition of the
term"wages" prescribed by s. 2(h). As we have
al r eady been t he term "wages" i ncl udes
remuneration which would, if the terms of the
contract of enployment, express or inplied, were
fulfilled, be payable to a person enployed in
respect of his enploynent. 1In other words, the
terns "wages" refers to renuneration payable to
the enployee as a result of the terns of
enpl oyment. What woul d be the amount to which the
enployee is entitled if the other terms of the
contract are preferred ? That the question which
has to be asked in deternmning what the term
"wages" neans under (h). No doubt ss. 3, 4 and 5
aut horised the appropriate Government to fix the
mnimmrates of wages. In other words, if the
wages fixed by a contract which is either express
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or inplied are found to be Ilow authority is
conferred on the appropriate CGover nirent to
increase them so as to bring themto the | evel of
what the said Governnent regards as the mininum
wages in the particular scheduled enploynent in
the particular area concerned. This neans that
power is conferred on the appropriate Governnent
to nodify one term of the contract express or
i mpl i ed between the enpl oyer and the
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enpl oyee and that is a termwhich has reference to
the paynment of wages. |If for a certain piece of

wor k done by the enpl oyee the enpl oyer has agreed
to pay himeither expressly or by inplication a
certai n anbunt of wages the appropriate Governnent
can issue a notification -and prescribe that for
the said work done-under-the contract the enpl oyer
must pay his enployee a much higher rate of wages
and the higher rate of wages thus prescribed would
be deened to be the nminimumrate of wages between
the parties.

It would, however, bhe noticed that in
defining "wages" cl. 2(h) postulates that they
would be payable if the other terms. of the
contract of enploynment are fulfilled. That is to
say, authorising the fixation of mninmmrates of
wages the other terns of the contract of
enpl oyment  have always to be fulfilled. The
fulfillment of the other terns of the contract is
a condition precedent for the payment of wages as
defined under s. 2 (h) and it continues to be such
a condition precedent even for the paynment of the
m ni mum rates of wages fixed and prescribed by the
appropriate Government. The significance of the
definition contained ins. 2(h) lies'in the fact
that the, rate of wage may be increased but no
change can be nade in the other terns of the
contract. In other words, the Act operated on the
other ternms of the Contract on the other terns of
the contract bet ween the enpl oyer__and t he
enpl oyee. That is the basic approach whi ch nust be
adopted in determning the scope and effect of the
powers conferred on the appropriate Governnent by
the rel evant provisions of the statute authorising
it to prescribe fix or mnimumrates of wages or
to revise them What the appropriate Government is
authorised to do is to proscribe, fix or revise
wages and wages are defined to be remnuneration
payable to the enployees if the terns of the
contract of enploynment, express or inplied, were
fulfilled.
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This definition runs, as it inevitably nust,
through the and the material provisions of the Act
and its inportance cannot therefore be ignored.

Bearing this fact in nmind |let us exani ne the
i mpugned cl auses of the notification. Causes 1
and 2 clearly fall within the purvi ew of the power
conferred on the respondent because they do no
nore than prescribe the mnimimrates of rates as
therein specified; out cls. 3to 7 clearly and
unanbi guously purport to deal wth the terns of
the contract between the parties other than that
relating to the remuneration. These clause are
obvi ously intended to deal with the dispute
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between the enployers and their enployees as to
how bidis shoul d be di scarded and in that
proportion and what should be the procedure to be
followed in regard to the? paynment for such
di scarded bidis. In appreciating the true effect
of these clauses it is necessary to recall that
the parties are agreed about the practice at
present prevailing whi ch nust be taken to
represent the terms of the contract either express
or inplied. According to the said practice the
enpl oyer decides which bidis should he discarded,
he retains the discarded bidis and pays only for
such bidis as are accepted be him It if plain
that the inpugned clauses of the notification
purport to nodi fy these terns in materi a
particulars and that and be plainly outside the
jurisdiction of the authority -~ of the respondent.
It may well form the subject-matter of reference
for industrial adjudication but it cannot formthe
subj ect-matter of a notification prescri bing
m ni mum rates —of wages under ss. 3,4 or 5 It is
conceded by the respondent  that there is no
express provision in the act, which authorised the
setting up of the machinery as prescribed by cls.
3 and 4 or for laying down the manner in which the
enpl oyer should nmake paynent for the  discarded
bidis. It is, however, strenuously urged that the
validity of these clauses should be upheld on the
ground of the
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i mpl i ed power of the respondent; and that takes us
to the question as to the true scope and effect of
the doctrine of inplied power.

"One of the first principles of ~law wth
regal to the effect of an enabling act", observes
Craies, "is that if a Legislature enabl es
sonething to be done, it gives power at the sane
time by necessary inplication to. do everything
whi ch is indispensable for the purpose of carrying
out the purposes in view(l)". The principle on
which the doctrine is based is contained in the
| egal maxi m’ Quando | ex aliquid concedit concedere
videtur et illud sine quo res ibsa ease non
potest’. This nmaxi mhas been thus translated by
Broom t hus: "whoever grants a thing is deened al so
to grant that without which the grant itself would

be of no effect". Dealing with this doctrine
Pol  ock, C.B., observed in Mchaely Fenton and
Janmes Fraser v. John Stephen, Henpton "It becones
therefore all inportant to consider the true

import of this maxim and the extent to which it
has been applied. After the fullest research which
| have been able to bastow, | take the matter to
stand thus : Wenever anything is authorised, and
especially if, as matter of duty, required to be
done by law, and it is found inpossible to do that
thing unless sonething else not authorised in
express terns be else done, then that sonething

will be supplied by necessary intendment." This
doctrine can be invoked in cases "where an Act
confers a jurisdiction it al so confers by

implication the power of doing all such acts, or
enpl oyi ng such means as are essentially necessary
to its execution (3)." In other words, the
doctrine of inplied powers can be legitimtely
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i nvoked when it is found that a duty has been
i nposed or a power conferred on an authority by a
statute and it is further found that the duty
cannot be discharged or the power cannot be
exercised at all unless some
402
auxiliary or incidental power is assuned to exist.
In such a case, in the absence of an inplied power
the statute itself would becone inpossible of
conpliance. The inpossibility in question nust be
of a general nature as that the perfornmance of
duty or the exercise of power is rendered
impossible in all cases. It really neans that the
statutory provision woul d becone a dead-|etter and
cannot be enforced unless a subsidiary power is
inmplied. This position inregard to the scope and
effect of doctrine of  inplied powers is not
seriously in dispute before us. The parties are at
i ssue, however, onthe question as to whether the
doctrine 'of~ inplied powers can help to validate
the i npugned clauses in the notification

The respondent strenuously contends that cls.
1 and 2 of the notification which have prescribed
the mnimum rates of wages per 1000 bidis would
becone ineffective’ unless cls. 3 to 7 supplenent
them The argunent’ is that by inproper or
di shonest exercise of the power conferred on the
enpl oyer by the contract of enployment to discard
chhat bidis the enpl oyees would be cheated of
their legitimte due wages under cls. 1 and 2 and
so, in order to nake the provisions of cls. 1 and
2 effective sone subsidiary provisions had to be
nmade for settling the dispute between the enpl oyer
and his workmen in regard to chhat bidis. As we
have already observed, the grievance nade by the
enpl oyees on the score of inproper rejection of
bidis may in many cases be well|-founded; but the
seriousness of the said grievance and the urgent
necessity to neet it would hardly be a proper
basis for invoking the doctrine of inplied power
where the provisions of the statute are quite
clearly against the assunption of such —inplied
power. The definition of the term "wheres"
postul ates the binding character of the other
terms of the contract and brings wthin the
purview of the Act only one
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termand that relates to wages and no other. That
being so, it is difficult to hold that by

inmplication the very basic concept of the term
"wages" can be ignored and the other terns of the
contract can be dealt wth by the notification
i ssued under the relevant provisions of the Act.
VWen the said other ternms of the contract are
outside the scope of the Act altogether how could
they be affected by the notification under the Act
under the doctrine of inplied powers

Besides, in this connection it is also
necessary to bear in nmind the provisions of ss. 20
and 21 of the Act. These two sections provide for
the settlenment of claime nmade by enployees in
regard to the paynent of mininumrates of wages.
If for instance, good bidis are rejected by the
enpl oyer as chhat bidis inmproperly and without
justification the enployees can make a claimin
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that behalf and the same would be tried under ss.
20 and 21. Therefore the Act has made a specific
provision for the enforcement and inplenmentation
of the mnimum rates of wages prescribed by
notifications. The present notification purports
to ignore the said provisions and sets up a
machinery to settle the said disputes. Causes 1
and 2 of the notification have prescribed the
revised mnimm rates of wages. If, in the nmatter
of payment of the said wages, any disputes arise
they nust be left for adjudication by the
authority prescribed by s. 20. That 1is another
reason why the doctrine of inplied powers cannot
be invoked in support of the wvalidity of the
i mpugned cl auses in the notification

There is yet another - consideration which is
relevant in dealing with the question about the
i mpl i ed powers. ~The doctrine of inplied power can
be invoked where without the said power the
mat eri al ' provision of the Act « would becone
i mpossi bl'e of enforcement. In the present
404
case all that s. 5 requires is the fixation of
m nimumrates of wages, and that has been done by
the notification 'by ¢cls. 1 and 2. VWit the
subsidiary clauses purport to do is to nake the
enf orcenent of the fixed rate effective by
providing for a machinery to deal wth the
possi bl e di sputes arising between the parties as a
result of the practice of discarding chhat bidis.
In other words, cls. 1 and 2 fix the m ni mumrates
of wages and thus s. 5 has been conplied w th and
enforced. The renaining clauses purport to nake
the inplementation of the provisions of cls. 1 and
2 effective. That is very different ~from giving
effect to s. 5 itself. The enforcenent of the
notification is clearly not the  same thing as
exercising the power of fixing or revising the
m nimumrates of wages under s. 5. A Power nay be
implied, if necessary, in discharging the duty
i nposed upon the appropriate Government or in
exercising the power conferred on the State
Government in the matter of fixing or revising the
m ni mum rates of wages; but surely no power can be
implied for naking effective the inplenmentation of
the notification issued under the said power or in
the di scharge of the said duty. The purpose of the
Act cannot be said to have failed after the
m ni mum rates of wages are prescribed and
notified. What may turn out to be ineffective is
the provision for paynment of the said wages by
reason of the rejection of good bidis; but that is
a matter of an industrial dispute which has to be
adj udi cated upon wunder ss. 20 and 21 or under
other provisions of the law It is true that a
| arge section of the workers in the bidi trade is
illiterate, uneducated and unorgani sed; and there
can be no doubt that their grievance on the ground
of inproper rejection of the bidis deserves to be
redressed, but, in our opinion, the procedure
adopted by the respondent in redressing the said
grievance is outside the scope of the Act, and
therefore beyond the powers conferred on it by s.
5. The proper remnedy
405
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in such a case mmy be to make a conprehensive
reference of the dispute to the conpet ent
i ndustrial tribunal and invite the tribunal to
make a proper award in that behalf. W are,
therefore, inclined to take the viewthat cls. 3
to 7 which forman integral scheme are outside the
purview of the powers conferred on the respondent
by s. 5 of the Act and nust therefore be decl ared
to be wultra vires. It is comopn-ground that these
cl auses are severable from cls. 1 and 2 and that
their invalidity does not affect the validity of
the said two cl auses.

In the result Civil Appeals Nos. 415 and 417
are allowed and Civil Appeals Nos. 416 and 418 are
di smi ssed. Respondent to pay the costs of the
petitioners in Gvil Appeals Nos. 415 and 417. One
set of hearing cost.

C. A Nos. 415, 417, all owed.
C. A Nos. 416, 418 dism ssed.




