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ACT:

Public Servant - Di sm ssal -~Re-i nst at ed by

decree of Cvil Court-Merits of charge not

consi der ed- Whet her fresh enquiry on- the sane
charges conpetent-Sal ary-Effect of order of G vi
Court declaring dismssal invalid-Utar Pradesh
Gover nrent Fundanental Rul es as anended in 1953 r.
54, -Code of Civil Procedure, 1908 (Act V of 1908),
O 2. r. 2-Constitution of India, Arts. 226, 310
and 311.

HEADNOTE:

The order of disnissal against the appellant
was set aside by the High Court, holding inter
alia, that reasonable opportunity was set afforded
to the appellant before inposing the penalty
di smssed and the appellant nust be deened to
continue in service. Thereafter the appellant was
reinstated, but he was awarded salary at the rate

of Rs. 76-11-0 till the order of dismssal, and at
a token rate of Rs. 1/- for the period between the
order of di sm ssal and rei nstatenent. The

appel  ant was again suspended and enquiry was
directed against himin respect of dereliction of
duty for which he had already been once disn ssed
and re-instated.

The appel | ant noved the High Court for a wit
to quash the order directing the said enquiry. He
clained that Governnent had no power to re-open
the enquiry concluded by the decision of the High
Court and that the State was bound to pay him
salary with i ncrenents for t he peri od of
suspension as if he was on duty during that
period. The Hi gh Court, inter alia, held that the
second enquiry against the appellant was not
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barred by virtue of the previous decision, but the
fixation of token salary amounted to punishnent
which could not be inposed without follow ng the
procedure laid down in Art. 311 of t he
Constitution, and there was no justification for
not granting himfull salary. The appellant came
up in appeal to the Supreme Court by certificate.
N

Hel d, that the State Governnment was conpetent
inthe circunstances, to direct a fresh enquiry
against the public servant for dereliction of
duty, and to suspend him

VWhere the order of dismssal of a public
servant was declared invalid by the decree of a
Cvil Court the effect was that the public servant
was never to be deened to have been lawfully
di smssed from service, and t he or der of
rei nstatenent was superfluous. It was not open to
the authority
316
to deprive the public servant of the remuneration
whi ch he would have earned has he been permtted
to work.

Hel d, further, ~that r. 54 of the Fundanenta
Rules of the Utar Pradesh Government enabl es the
State Governnent of /fix the pay of ~a public
servant, when dismssed is set aside in a
departrental appeal, but that rule has no
application to cases in which the dismssal of a
public servant is declared invalid by the decree

of a Civil Court and he is consequently re-
i nst at ed.
Dwar kachand v. State of Rajasthan, |I.L. R

(1957) Raj 1049, Nanak Chandra Bairagi v. Supdt.
of Police, Sibsagar, |.L.R (1955) Assam 191 and
Mohan Si ngh Choudhri v. Divisional Personne
Oficer, Northern Rai | way, Ferozepore Cantt.
I.L.R (1957) Publ. 1883, not applicable.

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appea

No. 622 of 1960.

Appeal from the judgment and order- dated
February 12, 1960, of the Allahabad High Court
(Lucknow Bench) at Lucknow in Wit Petition No:
228 of 1959.

1. M Lall, E Udyarathnamand S. S. Shukl a,
for the appellant.

C B. Agrawalla and C.P. Lal, for the
respondent s.

1961. Novenber 3. The Judgnent of the Court
was delivered by

SHAH, J.-1In 1951 the appellant Devendra
Pratap Narain Rai  Sharma held the post of
"I nspector Qanungo" in the Revenue Departnent of
the State of Utar Pradesh and was selected for
the post of Tehsildar on probation. By order dated
April 21, 1952, the Collector of Jhansi suspended
the appell ant and commenced an enquiry agai nst him
on certain charges of m sdenmeanour. In June, 1952,
the Collector recommended to the Land Reforns
Conmi ssion that the appellant be reverted to the
post of "Naib Tehsildar", but the Conmm ssioner
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recommended to the State Government that the
appl i cant be di smssed from service

317

The State Governnent accepted the reconmendation
of the Conmi ssioner and dism ssed the appell ant
fromservice, by order dated Septenber 16, 1953

The appellant then conmenced an action (Suit No.
163 of 1954) in the Court of the Civil Judge,
Lucknow, challenging the legality of the order of
dism ssal principally on the ground that he was
not afforded the opportunity of defending hinself
and of show ng cause against the action proposed
to be taken against him The Cvil Judge dism ssed
the suit but the decree of the Judge was reversed
by the H gh Court of Givil Judi cature at
Al |l ahabad. The High Court - held that reasonable
opportunity was not afforded ~to the appellant
ei ther before the recommendation was nade for
i nposi ng penalty or before inposing punishnent and
therefore the appel l ant was deprived of the
protection of ~Art. 311 of the Constitution. The
Hi gh Court, accordingly, allowed the appeal, set
aside the decree of the Cvil Judge and granted a
decl aration that the order passed by the
Government of Uttar Pradesh dated Septenher 16,
1953, purporting to dismiss the appellant was
void, inoperative and illegal and the appellant
must be deened to continue in service:

The appellant ‘was then by the CGovernnent of
Uttar Pradesh Notification dated March 30, 1959,
reinstated to his original post of Tehsildar. He
was posted at Tehsil Puranpur in District Pilibhit
and took charge of his office on April 28, 1959.
The appellant then applied to -the _Accountant
CGeneral of Uttar Pradesh for payment of arrears of
salary and allowances due to him The Accountant
General, by letter dated My 18. 1959, inforned
the appellant that he was "entitled to draw pay
and allowances wth effect fromApril 28, 1959"
and that as regards the arrears of pay and
al  owances for the period between April 21, 1952,
and April 28, 1959, reference had been made to the
State Government about the terns and
318
conditions of the appellant’s reinstatenent and
that action would be taken on receipt of
instructions in that behal f.

The appel l ant was again suspended by order
dated July 11, 1959, .issued by the Board of
Revenue and was directed to hand over charge to
the Nai b Tehsildar of Tehsil Puranpur. On July 24,
1959, the Board of Revenue ordered that the salary
of the appellant for the period between April 21,
1952, and the date of taking over charge of his
duties as Tehsildar on reinstatement will be fixed
as follows: -

(1) The pay fromApril 21, 1952 till the
date of orders of his dismissal wll be
l[imted to the subsistence allowance of Rs.
76/ 11/ -p.m already drawn by him

(2) The pay for the period fromthe date
following the date of the order of his
dismssal till the date of his taking over
charge of his duties as Tahsil dar on
reinstatement will be fixed at Rs. 1/-p.m as
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t oken pay.
The appel l ant was al so i nfornmed that the period of
his dismissal, i.e. April 21, 1952, to the date of
his taking over charge of his office as Tehsildar
on reinstatenent will be treated as "on duty", and
wi |l count towards pension

The appel l ant applied on August 25, 1959, to
the High Court at Allahabad by a petition under
Art. 226 of the constitution praying for a wit
gquashing the order directing enquiry into the
al l egations regarding his work and conduct as
Tehsildar at Garautha, District Jhansi and for a
direction setting aside the order of suspension
dated July 11, 1959, and for a direction
permtting the appellant to draw his full salary
and allowances wth all increments anpunting to
Rs. 27,238/ 10/- and for an order to the Accountant
CGeneral "to issue pay  slips at  the rate of Rs.
325/-p.m fromthe date

319
of taking over charge w.th dearness and house
all owances with further increnents, if any,

falling due in the scale of Rs. 200-10-250-15-400,
and for directions 'to the respondents to issue
orders for confirmation of the appellant wth
effect from April 19, 1953. The appel |l ant cl ai nmed
that the Governnent of Uttar Pradesh had no power
to reopen the enquiry concluded by the decision of
the High Court of Al'l ahabad and that the State was
bound to pay him salary wth increments and
al  owances for the period of suspension-as if he
was on duty during that period. He also clained
that he nust be deened to have been confirned in
the post of a Tehsildar and, therefore, entitled
to salary in the grade of Tehsildar

The High Court held that the second enquiry
agai nst the appellant directed by the Board of
Revenue was not barred by virtue of the previous
decision and that the appellant  could not be
deened to have been confirmed with effect from
April, 1953. The High Court further  held that
because the appellant had not clainmed the salary
for the period April 21, 1959, to Novenber 24,
1954, in the Cvil Suit filed by himhe should be
deened to have relinquished that part of his
claim Regarding the salary for the period
Noverber 24, 1954, to April 28, 1959, the High
Court held that fixation of Rs. 1/- by the Board
of Revenue as token salary of the appellant
amounted to puni shmrent which the Government coul d
not inpose wthout following the procedure laid
down by Art. 311 of the Constitution. In the view
of the Hgh Court the appellant having been
reinstated, there was no justification for not
granting him full salary till July 14, 1959, the
date till which he continued to function as
Tehsildar after reinstatenent. But the H gh Court
observed, "A wit of nandamus can, however, only
direct the opposite parties to proceed in
accordance with law W, therefore, direct that
the order contained in annexure 11 be quashed and
the State Governnent
320
directed to reconsider the matter in the |ight of
the relevant rule after giving notice to and
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hearing the petitioner." The H gh Court further
held that the appellant was not entitled to any
hi gher salary nor was there anything to show t hat
he had earned any annual increnent or had crossed
the efficiency bar.

Agai nst the order passed by the Hi gh Court
partially allowing the petition and directing the
State Government to reconsi der t he mat t er
regarding the pay and allowances due to the
appel lant for the period Novenber 24, 1954, to
April 28, 1959, this appeal has been preferred
with certificate of fitness granted under Articles
132 (1) and 133 (1)(b) of the Constitution

In our view, the State Government was
conpetent to direct a fresh enquiry against the
appel l ant for dereliction-of  duty even if such
dereliction was in the period.relating to which
proceedi ngs were previously \started and the
appel | ant 'had -~ beendi sm ssed from service. The
appellant. _was not in the earlier proceedings
exonerated by ~the High Court in respect of the
al  eged mi sconduct charged against him and, in
any event, charge against him in the second
enquiry was different fromthe charge in the first
enquiry. The H gh Court had in the sui t
chal l enging the order passed in the first enquiry
expressly observed that on the question as to
m sconduct and the punishnent, no _opinion was
expressed. The suit filed by the appellant ' was
decreed only on the ground that he had not been
af forded a reasonabl e opportunity of showing cause
against the charge against him and  also the
puni shnment deci ded to be inposed upon him

Authorities on which reliance was placed by
counsel for the appellants, nanely, Dwarkachand v.
State of Rajasthan, Nanak Chandra Bairagi v.
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Supdt. of police, Sibsagar and Mbhan Si ngh
Chaudhari v. Divisional Personal officer, Northern
Rai | way, Ferozepore Cantt, do not support the plea
that the second enquiry 1is, in the circunstances
of the case, barred. An adjudication on the nerits
by a quasi-Judicial body nmay or nmay not debar
conmencenent of another enquiry in respect of the
same subject nmatter. But in this case we are
concerned with the scope of the Hi gh court order
The binding effect of a judgment depends not upon
any technical consideration of form but  of
substance. The Hi gh Court in the appeal filed by
the appellant in suit No. 163 of 1954 did not
exonerate the appellant fromthe charges. The High
Court decreed the suit on the ground that the
procedure for inposing the penalty was irregul ar
and such a decision cannot prevent the State from
conmenci ng another enquiry in respect of the sane
subj ect matter consistently with the provisions of
Arts. 310 and 311. In Dwarkachand’s case, in a
previous enquiry the public servant concerned had
been exonerated; and in Mhan Singh Chaudhari’s
case a decision by the, civil court declaring
illegal an order dismissing a public servant by an
officer not authorised in that behalf was held
binding on all the parties in proceedings under
Art 226 till such decision was set aside in
accordance with law. In Kanak Chandra’s case it
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was held that an order in exercise of powers of
revision by the Governor wunder the authority
reserved to himsetting aside on order of censure
passed by a subordinate authority and di smi ssing
the public servant concerned from service did not
amount to a second departnmental enquiry. These
cases do not lend support to the proposition that
after an order passed in a enquiry against a
public servant inposing a penalty is quashed, by a
civil court, no further proceedi ng can be
conmenced against himeven if in the proceeding
can be comenced against him even if in the
proceedi ng i n which the order quashing

322

the enquiry was passed, the nmerits of the charge
agai nst the public servant concerned were never
i nvesti gated.

If"the State GCovernnent 'was conpetent to
order a fresh enquiry, we see no reason why it
woul d be " inconmpetent to direct suspension of the
appel | ant -during the pendency of the enquiry.

The High Cour t in dealing with the
appellant’s claim to-salary during the period of
his suspension pendi ng the earlier enquiry
observed that there was no justification for "not
granting the appellant his full pay*™ for the
period after the date of the suit. But the counse
for the State of Uttar Pradesh asserted that it is
open to the State, notw thstanding the direction,
to award as remrmuneration to the appellant for the
period for which he was under suspension any
amount which on a reconsideration of the matter in
the light of the relevant rules and after hearing
the appellant the State Governnment considers just
and proper. This power, counsel contends, arises
by virtue of Rule 54 of the Fundamental Rules
franed by the State of Utar Pradesh under the
authority conferred under Art. 309 of the
Constitution. Counsel says that it was because of
this rule that the H gh Court directed the State
CGovernment to reconsider the matter in the |ight
of the rel evant rul es.

In our view, this contention is wholly
m sconcei ved. Rule 54, as anended in 1953, stands
as follows: -

"54. (1) Wen a Government servant who
has been disnissed, renoved or suspended is
reinstated, the authority conpetent to order
the reinstatenent shall consider and nmeke a
speci fic order-

(a) regarding t he pay and
al l owances to be paid to the Governnent
servant for the period of his absence
fromduty and

323

(b) whether or not the said period
shall be treated as a period spent on
duty.

(2) Were such conpetent authority holds
that the Governnent servant has been fully
exonerated or, in the case of suspension
t hat it was whol |'y unj ustifi ed, t he
Government servant shall be given the ful
pay to which he woul d have been entitled, had
he not been dism ssed, renpved or suspended,
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as the case my be together wth any
al  owances of which he was in receipt prior
to his dismssal, renpval or suspension

(3) In other cases, the CGovt. servant
shal |l be given such proportion of such pay
and al l owances as such conpetent authority
may prescribe.

Provi ded that the paynent of all owances
under clauses (2) and (3) shall be subject to
all other condi tions under whi ch such
al  owances are admi ssi bl e.

(4) In a case falling under clauses(2)

the period of absence from duty shall be
treated as the period spent on duty for al
pur poses.

(5) In a case falling under clause (3)
the period of absence fromduty shall not be
treated as period spent on duty unless such
conpetent authority specifically directs that
it .shall be so treated for any specified
pur poses.

This rule has no application to cases like the
present in which the dism ssal of a public servant
is declared invalid by a civil court and he is
reinstated. This rule, undoubtedly enables the
State Governnent to fix the pay of ~a public
servant whose dismssal is set aside in a
departrmental appeal. 'But in this case the order of
di smssal was declared invalid “ina civil suit.
The effect of the decree of the

324

civil suit was that the appellant was never to be
deened to have been lawfully dismissed from
service and the order of reinstatenment was
superfluous. The effect of the adjudication of the
civil court is to declare that the appellant had
been wrongfully prevented from attending to his
duties as a public servant. It would not in such a
contingency be open to the authority to deprive
the public servant of the remuneration which he
woul d have earned had he been permitted to work.

The Hi gh Court has di sall owed to t he
appellant his salary prior to the date of the
suit. The bar of O2r. 2 of the Cvil Procedure
Code on which the H gh Court apparently relied may
not apply to a petition for a high prerogative
wit under Art. 226 of the Constitution, but the
H gh Court having disallowed the claim of the
appellant for salary prior to the date of the
suit, we do not think that we would be justified
ininterfering with the exercise of its discretion
by the Hi gh Court.

The order of the H gh Court therefore is
confirmed. The State has made a wholly
unjustifiable claim to fix the salary of a public
servant wongfully prevented from performng his
duties, even after he is reinstated in consequence
of a decision of the civil court declaring his
di smssal as wongful. As, however, the principa
relief claimed by the appellant is not granted, we
think that the proper order is that there will be
no order as to costs throughout.

325
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