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ACT:

Jail Adm ni stration-Separation of prisoners-
Cel lular confinement-Validity of-Rule permtting
separate confinenent by right-Constitutionality
of -Prisons Act, 1894(9 of 1894), Punjab Jai
Manual Paras, 571,575-Constitution of India, Art.
14.

HEADNOTE

In May, 1959, the appellant was sent to
Anbal a Jail as an undertrial prisoner. On account
of certain jail offences alleged to have been
conmitted by him the Superintendent of Jai
segregated him fromother prisoners and kept him

in a separate cell. He was convicted in June,
1960. Though he was
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not alleged to be guilty of any jail offence or
i ndiscipline after this date he was still confined
in a separate cell wthout being allowed to

conmuni cate with other prisoners; he was only
allowed to conme out in the conmpound attached to
the cell for one hour in the norning and for one
hour in the wevening. |In Decenber, 1960, the
Covernor ordered that the appellant be treated as
a B'" class prisoner. Even after this he was stil

kept in a separate cell with this difference that
he | ocked up only at night and was all owed to nove
in the conpound attached to the cell during the
day. But he was still not allowed to conmunicate
with others. The Prisons Act provided for the
separation of prisoners and s.28 thereof pernmitted
convicted crimnal prisoners to be confined in
cells either in association or individually.
Par agraph 571 of the Punjab Jail Manual provided
that so far as possible all convicts shall be kept
separate both by day and by night. Paragraph 575
provided that a convict who could not be confined
ina cell by day by reason that he was required
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for some jail service shall be confined in a cel
by night. The appel | ant contended that his
confi nenent was under para 575, that para 575
offended Art. 14 of the Constitution and that the
Superi nt endent of Jail acted mala fide and
di scrimnated against him by keeping him in
solitary confinenent.

N

Hel d, that para 575 of the Punjab Jail Manua
did not offend Art. 14 of the Constitution. This
paragraph was a part of an integrated schene for
the mai ntenance of discipline of prisoners by
providing for their separation. The classification
was made on the basis of sex and the nature of
the prisoners and depended on the availability of
cells; is had a reasonable relation to the object
sought to be achieved. ~The power to separate was
entrusted to the highest officer in the jail who
was ordinarily expected to act reasonabl y,
obj ectivel y and w thout bias.

Hel d, further (per Sinha, ~C J., Subba Rao,
Shah and Mudhol kar, JJ.) that the confinenent of
the appellant in a separate cell in the manner it
was being done was illegal. The separation of the
appel l ant so as to seclude himfrom comruni cating
with or from the sight of other ~ prisoners
certainly amounted to cellular confinenment if not
to solitary confinenent. This could only be done
as a nmeasure of punishment, and -even then 'the
prisoner was entitled to have one hour’s exercise
every day and to have his neals in association
with one or nore prisoners. The appellant was
di scrimnated from other prisoners and, under the
colour of the rules for separation, wasillegally
confined in a manner of authorised by |aw.

Per Dayal,J.-There was no discrimnation or
illegality in keeping the petitioner in a separate

cell. The nmere fact
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that a person was kept in a separate cell did not
make his confinenent solitary, cel I ul ar or

separate. Paragraph 571 of the JailManua
provided that subject to cell accomobdation and
requi renent of | abour all convicts be kept
separate both by day and by night. Paragraph 575
provi ded an exception that where the convict could
not be kept separate by day he could be kept
separate by night. The entire scheme of ‘the
Prisons Act and the rules was that ordinarily a
prisoner was to be kept separate and that only in
cases of limtation of providing separate cells
were prisoners to be kept together. There was no
provision that a prisoner kept in a cell was to be
specially. allowed to associate or mx with other
pri soners.

JUDGVENT:

CRIM NAL APPELLATE JURISDICTION. Crim nal
Appeal No. 120 of 1961.

Appeal by special |eave fromthe judgnent and
order dated March 17, 1961 of the Punjab High
Court in Crimnal Wit No. 2 of 1961

W TH




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 14

Petition No. 147 of 1961

Petition under Art. 32 of the Constitution of
India for enforcenment of Fundanmental Rights.

The appel l ant/petitioner in person.

H S. Doabia, Additional Advocate-General
Punj ab, Copal Singh and P. D Menon. for
respondent (in the appeal and the petition.)

1961. Novenber 2. ' The Judgnent of Sinha, C
J., Subba Rao, Shah and Muidhol kar, JJ, was
delivered by Subba Rao, J. Dayal, J. delivered a
separ ate Judgnent .

SUBBA RAQ, J.-Both t hese matters are
connected and raise the 'sane questions, and they
may be di sposed of together.

Ranbir Singh Sehgal, the petitioner in the
wit petition, is now a prisoner in the Centra
Jail Anbala, in the State of Punjab. He was
prosecuted for conmtting offence in different
pl aces. On June 13, 1961, he was convicted by the
Addi tional District Magi strate, Ambala, under s. 5

of the Indian Expl osi ve Subst ances Act and
sentenced to
298

5 years rigorous inprisonnent and to pay a fine of
Rs. 2,000/-. The petitioner has preferred an
appeal against the said conviction and sentence,
and the said appeal is now pending the Hi gh Court
of Punjab. On January 30, 1961, the Additiona

Sessions Judge (), Anbal a, convi ct ed the
petitioner under ss. 120-B and 399 of the Indian
Penal Code and sentenced himto 7 years rigorous
i mprisonnent and a fine of Rs. 2,000/ - under the
forner section, d to 5 years rigorous inprisonment
and a fine of Rs. 2,000/- wunder the latter
section. The petitioner preferred an appea

against this conviction and sentence to the Hi gh
Court of Punjab and the sanme is now pending there.
The other eases are not disposed of and they are
still pending in various courts. The petitioner
was arrested by the Anmbala, police on Septenber
11, 1958, and was detained in police custody for a
period of about 8 nonths, and on May 7, 1959, he
was transferred to judicial custody at Ambala. On
June 13,1960, he was convicted under the |ndian
Arms Act, and fromthat date he is in the Centra

Jail, Anbala,, as a convicted prisoner. On
Decenmber 15, 1960, the Governor of Punjab ordered
that the petitioner should be treated as a ’'B

class prisoner. On February 9, 1961, he filed a
petition under Art. "26 of the Constitution in the
H gh Court of Punjab at Chandigarh, questioning
inter alia his confinenent in that prison on the
ground that para. 575 of the Punjab Jail Mnua

where under he was confined to a separate cell in
the prison, offended Art. 14 of the Constitution

and that in fact discrimnatory treatnent was
nmeted out to him not for the naintenance of
di scipline but for extraneous reasons. That
petition was dismssed by the said H gh Court on
March 17, 1961, and Criminal Appeal No. 120 of
1961 was filed against the said order by specia

| eave granted by this Court. That apart he also
filed the present wit petition (Wit Petition No.
147 of 1961) in this Court under Art. 32 of the
Constitution covering the same gr ound. The
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pri soner
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argued his own case. He raised before us two
points, nanely, (1) para. 575 of the Punjab Jai
Manual offends Art. 14 of the Constitution in as
much as it confers arbitrary power on the
Superintendent of Jail to deal with a prisoner
under the colour of the said provision in a bruta
way circunventing other stringent provisions of
the Prisons Act and ot her paragraphs of the Punjab
Jail Manual conceived in the interest and fair
treatment of prisoners, (2) the Superintendent of
Jail, for extraneous reasons on the pretext of
di sciplinary action, gave himsolitary confi nenent
ina cell since the date he was transferred to
that Jail, and thus acted with mala fide. that
apart, he discrimnated him in the matter of
treatnment from other prisoners and even fromthe
co-accused, who were convicted along with him and
thus offended Art. 14 of the Constitution.

The first-question falls to be decided on the
rel evant provisions of the Indian Penal Code, the
Prisons Act, and the Punjab Jail Manual. There are
three types of punishment, nanely, (i) solitary
confinenent, (ii) cel l'ul ar confinenent, and (iii)
separate confinenent.  Solitary Confinenent  neans
such confi nenent with or wi t hout” 1 abour as
entirely secludes the prisoner both from sight of,
and conmuni cation with, other prisoners.  The
puni shment of solitary confinenent can be inposed
by a Court only, and, in view of its dangerous
potentialities stringent conditions are inposed
thereon. No person can be sentenced to -undergo
solitary confinenment for nore than three nonths.
There is a limt prescribed onthe punishment of
solitary confinenment that can be “inmposed on a
prisoner: it shall not exceed (a) one nonth, if
the term of inprisonment does not exceed six
nonths, (b) two nonths, i f the term of
i mpri sonnent exceeds six nonths, but  does  not
exceed one year, and (c) three nmonths if the term
exceeds one year: (vide s. 73 of the Indian Pena
Code). Section 74 of the Indian Penal Code says,
300

In executing a sentence of solitary
confi nenent, such confinenment hall in no case
exceed fourteen days at a tine with intervals
between the periods of solitary confinenent
of not less duration than such periods, and
when the inprisonnent awarded shall exceed
three months, the solitary confinenment shal
not exceed seven days in any one nonth of the
whol e i nprisonnment awarded, wth intervals
between the periods of solitary confinenent
of not |ess duration than such periods."

Section 29 of the Prisons Act reads,

“"No cell shall be wused for solitary
confinenent unless it is furnished with the
means of enabling the prisoner to comunicate
at any time with an officer of the prison
and every prisoner so confined in a cell for
nore than twenty-four hour, whether as a
puni shment or otherw se, shall be visited at
| east once a day by the Medical officer or
Medi cal Subordi nate. "
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Cel lul ar confinenent is a punishnent which can be
i nposed on a prisoner by a Superintendent of Jail
A Superintendent of Jail can punish in a suitable
case a prisoner by imposing on him cellular
confinenent for a period not exceeding fourteen
days, provided that after each period of cellular
confinenent an interval of not Iless than such
period nmust el apse before the prisoner is again
sentenced to cellular or solitary confinenment.
Cellular confinement in defined to mnmean such
confinenment with or without |abour as entirely
secludes a prisoner from comunication wth, but
not from sight of, other prisoners. Separate
confinenent is defined to mean such confinenent
with or without |abour as secludes a prisoner from
comuni cation with, ~but not from sight of, other
prisoners, and allows himnot less than one hour’s
exercise per diem and to have his neals in
associ ati on with one or nore
301
ot her prisoners. Separate confinenent for a period
not exceeding three nonths ~can be inposed on
prisoner in a suitable case by the Superintendent
of Jail. (Vide s. 46(8) of the Prisons Act).
Section 47 of the Prisons Act prohihbits the
conbi nati on of cellular confinement with separate
confinenent so as to prolong, the total period of
seclusion to which a prisoner shall~ be Iiable.
Solitary confinement. can he given only by a court
and the other two by a Superintendent of Jail for
jail offences. The provisions conceived in the
interest of the physical, noral and nental health
of prisoners i mpose stringent conditions in
carrying out those sentences in order to prevent
their abuse. But in the interest of maintaining
di sci pline anong the inmates of jail, the Prisons
Act and the Jail Manual prescribe rules for a
separation of prisoners. The separation of
pri soners depends upon the nature of the prisoner
the class to which he belongs and the availability
of adequate nunber of cells. Section 27 of the
Prisons Act provides that, (1) in a prison
containing female as well as male prisoners, the
femal es shall be inprisoned in separate buildings,
or separate parts of the sanme building, in such
manner as to prevent their seeing, or conversing
or holding any intercourse with the nale prisoners
(2) in a prison where male prisoners under the age
of twenty-one are confined, neans shall be provide
for separating them altogether from the other
prisoners and for separating those of them who
have arrived the age of puberty fromthose who
have not (3) unconvicted crimnal prisoners shal
be kept apart from convicted Crimnal prisoners;
and (4) civil prisoners shall be kept apart from
crimnal prisoners. Section of the said Act says,
"Subject to the requirenments of the | ast
f or egoi ng secti on, convi cted crimna
prisoners may be confi ned ei t her in
associ ation or
302
individuals in cell or partly in one way and
partly in the other".
Presunmably in exercise of the power conferred
on the State CGovernnent by s. 59 of the Prisons




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of 14

Act, certain rules were framed for the separation
of prisoners and they are contained in the Jai
Manual . Under para. 571 of the Jail Manual, ’'shal
convicts shall, so far as the requi rements of
| abour and the cell accommodation of the Jail wll
al l ow, be kept separate both by day and by night."
Par agraph 572 deals with the occupati on of vacant
cells, and para. 573 says that "'convicts of the
habi tual class shall be subjected to the system of
separation prescribed in the preceding rules, in
rotation." Paragraph 574 provides. |If, at any
time, there are nore cells in any jail than
suffice for the separation of all convicts of the
habi tual class, prisoners of the casual class
shall be confined in cells, both by day and night,
inrotation." Then conmes the inpugned provision
nanely, para. 576, which reads:

"A convict who would ordinarily cane
under the operation of any of the preceding
rul es rel ating to the separation of
prisoners, but cannot be -confined in a cel
by day, by reason that he is required for
some jail service, shall be confined in a
cell by night.”

There rules, along with the provisions of the
Prisons Act, forman integrated schene conceived
for the nmmintenance of discipline of prisoners,
and the preferential treatnent in the allotnent of
cells is based upon sex, age, nature of the crine
conmitted and the nature of the prisoners, and
also the availability of cells.

The question is whether para. 575 of the Jai
Manual offends Act. 14 of the Constitution. The
said provision is only in a group of rules
providing for the separation of prisoners and it
only says that if a prisoner. to whomany of the
prison rules
303
applies cannot be confined to a cell by day shal
be confined in a cell by night. It pre-supposes
that the pri soner concerned belongs to the
category to whom a separate cell is allotted and
by reason of his being required for jail service,
cannot be confined to the cell by day: in such a
case it says that he shall be confined to the cel
by night. It is only a rule providing for a
conti ngency when a prisoner who should be so
confined in a cell both by day and ni ght cannot be
confined by day in such a cell. But the objection
nmay be taken to nean that the other rules, along
with this rule enable a Superintendent of Jail to
put a prisoner in a cell offends Art. 14 of the
Consti tution.

It is settled law that Art. 14 of the
Constitution permts classification, and the said
classification nust bear just and reasonable
relation to the object of the |legislation. The
object of the said provision is to mamintain
di sci pline among the inmates of jail. The
classification is made on the basis of sex and the
nature of the prisoners and also on t he
availability of «cells. The classification has
certainly a reasonable relation to the object
sought to be achieved by the legislation nor can
the power conferred on the Superintendent to
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separate prisoners be said to be arbitrary. The
obj ect of the confernent of the said power is very
limted, and the provisions clearly lay down the
conditions for separation. The power to separate
is entrusted to the highest officer in the jai
prem ses, who nmay ordinarily be expected to not
reasonably, objectively and without bias. In these
circunstances, we nmnust hold that para. 575 of the
Jail Manual in it setting does not offend the
provisions of Art. 14 of the constitution

The next question is whether in purported
exercise of the said power the Superintendent in
the present case acted with nala fide and neted
out discrimnatory treatnent to the petitioner and
thus offended Art. 14 of the constitution the
304
affidavit filed in the Wit Petition, t he
petitioner made certain allegations against the
Super i nt endent inrespect of his treatnment in
jail. The said allegations may be summari zed thus:
The petitioner was transferred to the judicia
custody at the Central ~Jail “Anbala, on My 7,
1959, after protracted police custody of over
ei ght nmonths. On the very day of his arrival in

the Jail, the petitioner was | ooked up in solitary
confinenent in a cell in the condenmed prisoners
bl ock and lock up period of 24 hours-inside the

cell was clanped." Though several representations
were made by the relatives of the petitioner to
the higher authorities, no redress was given to
him He was sought to be kept in the cell for 13
nmonths till June 13, 1 when he was convicted in
one of the cases filed against him On June 14,
1960, the Superintendent of the Jail again ordered
the petitioner to be |looked up in complete
solitary confinenment under para. 575 of the Punjab
Jail Manual, and again a confinement of 24 hours
inside the cell was "clanped'. On Decenber 15,
1960, the Governor of Punjab ordered that the
petitioner should be treated as a 'B class
prisoner, and even thereafter he was not
transferred to the general ward of the —prison
where others’ class prisoners were kept confined,
but he was kept in the sane condemmed prisoners
war ds Though the | ook-up period of 24 hours-inside
the cell was considerably reduced the ban inposed
on his association with other prisoners had not
been rel axed. The petitioner was not all owed even
to neet his co-accused who were in the genera
ward of the prison. Wile the other prisoners in
the jail including the petitioner’s co-accused
were given nunerous facilities i.e. of association
work and recreation he was conpletely segregated
ina cell without any such facilities. The jai
authorities adopted this nmethod of torture for
ul terior purposes,
305

The Superint endent of the Jail filed a
counter affidavit. H s answer to the grave
al I egati ons may be stated thus: on the very day
of his arrival inthe jail the petitioner behaved
rudely and inpertinently towards the jail staff
and in a defiant way tried to wundermne jai
discipline. he was not kept in solitary cell for
ulterior notives. He committed 12 jail offences
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and he was punished for them After he was
convicted he was put in a separate cell and that
he was allowed one hour in the norning and one
hour in the evening for exercise and also to have
his bath outside the courtyard. After he was
classified as a 'B class prisoner, he was given
anenities to which a 'B class prisoner was
entitled under the rules, but in the interest of
jail discipline he was segregated from other
prisoners. The «cell in which the petitioner was
kept was one of the cells in block of 32 cells out
of which only were allocated for condemed
prisoners and the rest were utilized for separate
confinenent for the segregation of hardened and
troubl esone convicted crimnal prisoners. The
petitioner was confined in the cell only for the
ni ght and he coul d nmove about in the open conpound
of the cell throughout the day.

The ~affidavit and the “counter affidavit

di scl ose the following admtted facts: The cell in
whi ch the petitioner was and is confined is one of
the cell in the block of 32 cells out of which 8

cells are wused for condemed prisoners. The cel
has a small separate enclosure of its own. From
the date the petitioner entered the prison, that
is, on May. 7, 1959, till he was convicted, that
is, on June 13, 1960, when he was an under-tria
prisoner, he was separately confined to a cell
though the superintendent vaguely says that = the
petitioner was not |ooked-up in a solitary cell
he practically adnmits that the petitioner was
gi ven separate confinenent in a cell as punishnent
for jail offences commtted by him Though he
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denies that the petitioner was kept in a cell for
24 thee hours, he does not say what facilities
were provided for himto nove about or mix wth
ot her prisoners. The statenent of of f ences
conmitted by the J. petitioner and the puni shnments
inflicted on himfiled by the Superintendent does
not contain any details and is thus vague. Section
12 of the Prisons Act enjoins on a Superintendent
to maintain a punishnent book, and s. 51 thereof
requires himto enter the details therein. But the
statenment before us does not strictly conply wi th
that section and it is represented in court that
no other register is nmaintained in the jail. The
statement, vague as it is, shows that even on'the
first day of inprisonnent, the petitioner was kept
in a separate cell and the offence all eged to have
been comitted by him is that he was rude and
i mpertinent. The subsequent entries show that the
petitioner attenpted to break articles and even
struck his head against wall or door. These acts
of the petitioner appear to us to be nore due to
the effect of the inhunman and discrimnatory
treatment given to him even when he was an under
trial prisoner rather than a conscious attenpt on
his part to conmt any jail offences. Be that as
it may, we are not concerned at this stage whet her
the petitioner had commtted those offences, for
those were committed at a time when he was an
under-trial prisoner wth which we are not now
directly concerned. The facts renmain that even as
an under-trial prisoner from the date he entered
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the premises of the jail, he was segregated from
ot her prisoners and kept in a separate cell

Now coming to the second period, that is, the
peri od coormencing fromthe date he was convicted
till he was classified as a ’'B class prisoner
that is fromJune 14 1960 to Decenber 15, 1960,
the petitioner alleges that he was kept in
solitary confinenent as before throughout 24 hours

of the day. In the counter-affidavit of the
Super i nt endent

307

it is not denied that the petitioner was kept in a
separate cell, but it is stated therein that he

was given one hour in the norning and one hour in
the evening for exercise and also he was all owed
to have his bath outsidethe courtyard of the
cell. The Superintendent does ~not state that he
allowed the petitioner to communicate with others
or to talk to other prisoners. It is not stated
whet her he ~was allowed for exercise to go out of
the separate -enclosure of = the cell or whether he
was allowed to mix upwth other prisoners or to
talk to them During  this period, the petitioner
did not commt any  jail offences and, therefore,
his separate confinement in a cell could not be a
puni shnrent for an offence, but only for the
mai nt enance of discipline in the jail~ and for
conveni ence of accommopdati on. There i's nothing on
the record to suggest that he was guilty of any
i ndi sci pline during this period. |If so, his
confinenent in a separate cell for a period of six
nonths without allowing'himto communicate wth
others is a puni shnent of either cel I ul ar
confinenent, separate confinenent or- solitary
confinenent. The restrictions inposed on the
pri soner on the pretext of separate-allotnent of a
cell ignored even the limtations on the said
confinenents prescribed by s. 73 .0of the Indian
Penal Code or s. 46 of the Prisons Act. The
confinenent of the prisoner in a separate cell in
the manner it was done was certainly illegal
Coming to the third period after he was
classified as a "B class prisoner, the petitioner
says that he was kept in the sane condemed
prisoners’ book wth the exception that the | ook-
up period of 24 hours inside the cell was
consi derably reduced, but the ban inmposed on his
association with other prisoners was not rel axed.
The Superi nt endent does not say t hat the
petitioner was allowed to conmunicate or to speak
with other prisoners. He also admits that the
petitioner was continued to the
308
cell only in the night and that he can nove about
within the open conpound of the cell throughout

the days to put it in ot her words, t he
Superintendent admt that the petitioner is
confined in a cell J. with a small separate

encl osure and that the prisoner can only nove in
that enclosure in the norning. This kind of
confinenent is either a solitary confinenent or
cellular confinenent, for it secludes the prisoner
from comuni cating with or fromthe sight of other
prisoners. If it is not a solitary confinenent, it
woul d certainly be a cellular confinenent. Even in
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a separate confinenent as a punishnment the
pri soner should be allowed to have one hour’s
exercise per diem and to have his neals in
association with one or nore prisoners. The
Superi ntendent therefore, acted illegally in
confining the prisoner in the manner he did, and
he is not entitled to do so wunder the rules
prescribed for separation of prisoners. It nay
al so be nentioned that during this period, there
is no allegation that the petitioner’s conduct was
ot herw se bad.

It is said that the confinenent is neither
solitary, cellular or separate, for he is allowed
to go to courts. The fact that a prisoner is to be
sent to a court on sumons has no bearing on the
qguestion whether the confinement is |legal or not.
On the facts disclosed in the case, we have no
doubt that, for one reason or other, which is not

clear from the record, the petitioner was
di scrimnated from other prisoners and, under the
col our of - therules for separation, was illegally
confined in a manner not authorized by | aw.

Before closing we would like to nake sone
general remarks. The nodern devel opnent of

crimnology has revol utionized the system of
treatnment of convicted prisoners. The old bruta
treatnent has given place to nore humane one. The
concept of vengeance by society and of the
deterence is fast. disappearing and is being
repl aced by the concept of ~ correction and
rehabilitation.

309
Though our jail administration is nmoving wth
times, it is not Kkeeping pace wth  advanced

countries. A statute may reflect the nodern trend
and may contain salutary provisions for fair
treatnent of prisoners; but in practice nmuch
depends upon the Superintendent, who is expected
to inplenent themin the spirit in which they are
conceived. A superintendent of a jail may be a
good disciplinarian, but it 1is not —enough: he
shoul d al so be a humani tari an possessi ng
consci ence and having an awareness that to his
care is entrusted an abnornal class of society
deserving nore a synpathetic approach and sincere
att enpt at rehabilitation t han t hat of
vindictiveness. In this case, the Superintendent,
as we have already stated, not only did not carry
out the spirit of the rules but also broke the
letter of the law and illegally placed the
petitioner practically in solitary confinenent
fromMy 7, 1959 up to date

In the result we hold that the confinement of
the petitioner in a separate cell in the manner it
is being done in this case is illegal and we
direct the respondent to confine the petitioner in
the prison in strict conpliance with the
provisions of the Prisons Act and the rule made
thereunder. It is for the Government to consider
in the circunmstances of this case, whether it is a
fit case for transferring the petitioner to sone
other jail.

Wit Petition No. 147 of 1961 is allowed to
the said extent, and there will be a simlar order
in crimnal Appeal No. 120 of 1961
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RAGHUBAR DAYAL, J.-I have had the advantage
of perusing the judgnment prepared by ny |earned
brother, Subba Rao J., and agree wth him that
par agraph 575 of the Punjab Jail Manual does not
of fend the provisions of the Constitution.

I however do not agree that there had been
any illegal confinenment of the appellant.

310

The appellant was admitted to the jail as an
undertrial prisoner for offences wunder s. 19 of
t he Indian Arms  Act and wunder s. 5 of Indian
Expl osi ve Substances Act and the allegation was
that he was concerned in a conspiracy with others
to nuder certain persons and to create disorder
and anarchy in India: He behaved rudely and
impertinently on adnmissioninto jail and showed a

defi ant attitude. In there ci rcumst ances,
according to the affidavit of the Superintendent
of the! Jail, the appellant was ordered to be kept

in cell  ‘under paragraph 569-A of the Jail Manua
to maintain jail discipline. The entry in the
puni shent register, in-this connection, states in
the colum neant for noting the offences: "He is
very rude and inpertinent. He has defiant attitude
and tries to undermine the jail discipline.” I am
of opinion that it was not necessary for the jai
authorities to make a nore detailed note in the
register wth respect to the ~various acts
conmitted or words spoken by the appellant on' the
occasi on.

Section 51 of the Prisons Act provides what
is to be recorded in this punishnment  book  and
requires to be recorded, anong other matters, the
prison-offence of which the prisoner is guilty. It
does not require a detailed account of the actions
of the prisoner which constituted the prison-
of fences. The description of the of f ences
conmtted, suffices for the purpose of this
register. The entry is not nmade for the purpose of
adj udi cation of the offences or for the purposes

of the appellate authority, if any. It is just a
record of the conduct of the accused and the
action taken. The Superintendent, in this case,
did not inflict any puni shnent of solitary

confinenent or separate confinenent on t he
appel l ant for his conduct. He sinply ordered that
the appellant be kept in a cell under paragraph
469- A of the Jail Manual

There had been el even other occasions when
the appellant conmitted prison offences. Those
311
offences and the action taken there are also
mentioned in the punishnent register and a copy of
those entries has been filed in Court. Wat | have
said in connection with the nature of the entry in
connection wth the incident on the day of
adnmi ssion, applies equally to the other entries
nmenti oned above.

The Superintendent has denied the allegations
made by the appellant that he was kept in a
separate cell, not in the interests of the jai
di scipline, but for wulterior notives or under
orders of a vindictive Governnment. There is no
material on the record to suggest that the
Superi nt endent  of the jail was actuated, in
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passing the order for keeping the appellant in a
separate cell, by any consideration other than
that of the interests of jail di sci pline.
Therefore, the nere fact that the appellant was
kept in a separate «cell from the noment of his
adm ssion in jail does not indicate nal afides on
the part of the jail Superintendent.

The appel | ant was kept segregated in a
separate cell after his conviction as well, in
view of paragraph 575 of the Jail Mnual. He was
allowed an hour in the norning and an hour in the
evening for exercise. He was allowed to have a
bath in the court-yard outside the cell. The fact
that the Superintendent did not state in his
affidavit that he allowed the petitioner to
comuni cate with others or to talk to other
prisoners or that the appellant-was allowed to m x
up with other prisoners or to converse with them
does not necessarily nmean that he disallowed any
such thi'ng or ~that, if  he did S0, t he
Superi nt endent acted against rules ~of law. The
Superi nt endent denied that the appellant’s request
to neet Hari Das was disallowed. There is no
all egation that he  had  not been afforded the
facilities which are to be provided to a prisoner
or to a B-class prisoner kept in a cell and
therefore there | was no occasi on for t he
Superintendent to state about matters not
conpl ai ned of.
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The nmere fact that a person is kept in a
separate cell will not nake his confinenent
solitary, cellular or separate, t hough t he

di fference between it and any of them be not
appr eci abl e.

Section 27 of the prisons Act provides for
separation of prisoners. If there happens to be
only one prisoner of a particular category, he is
necessarily to be kept separate fromothers. His
bei ng kept al one from other prisoners-and his not

being allowed to mix with other prisoners will not
be called solitary or cellular or separate
confinenent. It is just an incident that he

happens to be the only prisoner of a particular
category and had therefore to be kept separated
fromall other prisoners in the jail

Secti on 28 al | ows convi cted crim nal
prisoners to be confined either in association or
individually in cells or partly in one way and
partly in the other. The discretion is with the
Superintendent of the Jail. The Act contenpl ates
an individual prisoner to be kept in a cell

It is clear fromthe provisions of paragraphs
571 to 575 of the Jail Manual that the rules
contenplate convicted pri soner to be kept
separate. Paragraph 571 of the Jail Manua
provi des that all convicts, subject to cel
accommodati on and requirenments of |abour, be kept
separate both by day and by night, and justifies
the segregation of the appellant as a convicted
crimnal in a separate cell. Paragraphs 572, 573
and 574 lay down the order in which convicted
prisoners are to be selected for being kept
separate in cells when each of them cannot be so
kept. Al these provisions are consistent wth
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what is enacted in s. 28 of the Prisons Act.
Par agraph 575 reads:
"A convict who would ordinarily cone
under the operation of any of the preceding
313
rul es rel ating to the separation of
prisoners, but cannot be confined in a cel
by day, by reason that he is required for

sonme jail service, shall be confined in a
cell by night.

Not e 1-Separation wunder paragraphs 571
to 575 i s di stinct from ’solitary’
confi nenent and ' separ at e’ confi nenent

inflicted as a punishnment under section 46 of
the Prisons Act, and is restricted nerely to
the separation of individual prisoners either
by day or ni ght for -~ purposes of jai
managemnent ;- such -~ separation is not to have
any irksone conditions attached to it.

Not e 2-Paragraphs 571 to 575 are of

general application. ~If, in the opinion of
the Superintendent, the presence of any
convict in association wth others, is
detrimental to  good order and discipline or
is likely to encourage or lead to the
conmi ssion of any offence, such convict
shoul d be kept separate, in preference to

others of his class."

These provisions provide an exception to the
provi sions of paragraphs 571 to 574 and allow the
convicted prisoner to be kept in a cell during
ni ght only instead of both by day and by night, in
case he cannot be confined in the cell by day for
reasons that he be required for jail service. Note
1 makes it clear that keeping prisoners separate
in view of the provisions of paragraphs 571 to 575
is not ’'solitary' or ’'separate’ confinenment which
can be inflicted as punishnent ~and is nerely
separation of the prisoner for purposes of jai
managemnent .

Further, Note 1 enjoins that —no irksone
conditions be attached to such separation. W are
not shown that any such conditions were attached
to the order for keeping the appellant in a cell

Note 2 further enmpowers the Superintendent of
the Jail to keep a convict separate if he be of
opi nion that his association wth others of his
cl ass
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is detrinmental to good order and discipline in the
jail. The Superintendent states in his affidavit

he that he was of such opinion

The entire scheme of the Act and the rules is
that ordinarily a prisoner should be kept
separated from others and that it is only in view
of limtations of providing separate cells for
each prisoner that ©prisoners of a particular
category are kept together in a large hall. The
order classifying the appellant as a B-class
prisoner further necessitated his being kept
separate from other prisoners.

There is no provision in the Act or the rules
that a prisoner kept in a cell be specially
all owed to associate or mix with other prisoners.

The main grievance of the appellant is that
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he was not allowed to associate wth his co-
accused, even for purpose of consultation wth
respect to the defence to be put up and the

grounds to be taken in the appeal. The whole
obj ect of keeping convicted prisoners segregated
injail is defeated if they are allowed to neet

and discus mmtters even when they are under
special orders for being kept separate on account
of their conduct being considered detrinental to
jail discipline. If it was really necessary for
the appellant to have consultations with his co-
accused for the purpose of the case, it was open
to him to obtain orders of the Court and
facilities for such consultations, if considered
necessary, could have been gi ven j ust as
facilities are provided for —accused to consult
their counsel
| am therefore of opinion that the Jai

authorities comitted no discrimnatory or illega
act against the appellant in keeping him in a
separate cell.~ | would therefore dism ss both the

wit petition and the appeal

BY COURT. In accordance wth the opinion of
the mpjority, the Wit Petition and the Appeal are
allowed to the extent  indicated in the nmpjority
j udgrent .
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