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ACT:

I ndustri al Di'sput e- \\ages-i f payabl e for
Sunday, the "Wekly off" day on which no work was
done and for Sunday on which work was done without
conpensatory off day-Rate-Wekly holiday, neaning
of -M ni num WAges Act, 1948 (Xl of~ 1948), s.l3-
M ni mum Wages Rul es, r. 23.

HEADNOTE
The M ni mum WAges Act, 1948, -and the M ni mum
Wages Rules, franmed thereunder, laid down the

principle that the Government should provide for a
day of 1 est to the workers for every period of 7
days and also to nmake provisions for making sone
paynment in connection therewith. . The dispute
between the workers and enployers of the present
case related to (a) arrears of wages for Sunday,
the "weekly of f" day on which no work was done and
(b) arrears of wages for work
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done on Sundays whi ch shoul d have been given as a
weekly off day but was not so given and no
conpensatory day was given in lieu thereof as
contenpl ated under the Mninum Wages Rules.  As
regards arrears of wages for Sundays on which no
work was done the worknen's case was that they
were entitled to paynent for each such Sunday
anmounts equal to their average daily wages during
the preceding week, that for the work done on
Sundays w thout the conpensatory "off day" they
were entitled to three tinmes the ordinary rate.
The respondent’s case was that on a proper
interpretation of r. 23 of the Mninum (Wages
Central) Rules, 1960, the Workmen were not
entitled to payment for Sundays on which no work
was done and that in any case they had been
constructively paid for Sundays inasnmuch as the
daily wages were fixed at 1/26th of the nonthly
wages. The Industrial Tribunal rejected all the

claims of the workmen. On appeal by special |eave.
N
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Hel d, that contravention of r. 23 of the
M ni mum Wages Rules was punishable wunder the
M ni mum Wages Act but the Industrial Tribunal had
no authority to inpose penalty in the shape of
maki ng the enpl oyer pay in respect of work done on
Sundays sonething nore than what he would have
otherwise to pay. Neither the Mninum Wges Act
nor the Rules contain any provision for such
addi ti onal paynment over and above what would be
payable for over time work as such. The wor knen
therefore cannot get three tinmes the ordinary
rate.

The phrase "for which" inr. 23 referred to
the weekly holiday whether it was on a Sunday or
on any other day of the week as permtted under
the Rules. No distinction was nade between the
holiday on the first day of the week and holiday
on one ~of the five days imediately before or
after the said day. The schene was for one holiday
inthe week and it was for that  holiday that
paynment was provi ded.

Trustees of the Port of Bombay v. Authority
under the Payment of ~ Wages Act, (1957) | L.L.J.
627, A. C. C. v. Labour Inspector, (1960) 1 L. L.
J. 192 and Jaswani Sugar MIIls v. Sub-divisiona
Magi strate, (1960) 2 L. L. J. 373, approved.

The Central Governnent clearly intended under
the M ni mnum Wages Rules that for work-on a holiday
somet hing nore than what was actually paid for six
days of the week should be paid. This could not be
defeated by a statenent  that in form six days
wages were paid, but in fact and in substance
seven days wages were paid.

The plea of constructive paynment nust fail

The argument that r. 23 did not apply to the
wor kmen of the present case after the introduction
of the piece rate schene introduced in this case
nust be rejected
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1961. Cctober 10. The Judgnent of the Court
was del ivered by

DAS GUPTA, J.-This appeal by special |eave is
agai nst an award of the Central Governnent
Industrial Tribunal at Calcutta in a dispute
referred to that Tri bunal by t he Centra
CGovernment under s.10 of the Industrial D sputes
Act between the worknen of the Bonbay Port Trust,
who are the appellants before US and the Trustees
of the Port of Bonmbay, the respondents in the
appeal . The worknen concerned in the dispute as
referred are shore workers belonging to "A"
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category, "B" category and casual category. These
three categories came into existence under the
schene adopted by the Bonbay Port Trust in Apri
1948 for direct enploynent of shore workers in
pl ace of the system previously in force under
which such |abourers wused to be supplied by
contractors known as Toliwallas. The matters in
di spute were specified thus in the letter of
reference to the Tribunal:-

"Arrears due to the shore workers
bel onging to the "A" category, "B"' category
and casual category in respect of

(i) weekly off with pay for the period
15th March, 1951 to 2nd March, 1956;

(ii) work on-weekly off days during the
period 15th March, 1951 to 2nd March, 1956,
wi t hout a conpensatory day off in |lieu; and
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(iii) average daily wages for the weekly
of f 'days after the introduction of the piece-
rate scheme with effect from3rd March, 1956
when the average fluctuated from week to
week. "

It becanme «clear at ~the hearing before the
Tribunal that of the period nmentioned in ltem (i)
and Item (ii), viz., the 15th March, 1951 to 2nd
March, 1956, no "weekly off" was given at all from
the 15th March 1951 to Cctober 1953 but workmnen
were nade to work generally for-all the 7 days of
the week, and further that from OCctober 1953 to
2nd March, 1956, Sunday  was given as the "weekly
off" and no work was taken on that day. The rea
di spute therefore as regards Item (i) and Item
(ii) was in respect of (a) arrears of wages for
Sunday the weekly off on which™ no work was done
fromCctober, 1953 to March 2 1956, and (b)
arrears of wages for work done during the period
15th March, 1951 to Cctober, 1953 on Sundays which
shoul d have been given as a weekly off day but was
not, though no conpensatory day was given in-lieu
t her eof .

As regards arrears of wages for Sundays on
whi ch no work was done the worksnen’s case is that
they were entitled to receive paynent for eah
such Sunday anounts equal to their average daily
wages during the precedi ng week. But admttedly no
paynment was made f or t hese Sundays. The
respondent’s case however is that on a proper
interpretation of Rules 23 of the M ninum Wages
(Central) Rules, 1960, the workmen were not
entitled to paynent for Sundays on which no work
was done by them and further that in any case they
have been constructively paid for the Sundays al so
i nasmuch as the daily wages were fixed at [/26th
of the nonthly wage.

The Tri bunal accepted these contentions
raised on behalf of the enployer and held that
there were no arrears of wages in respect of
Sundays
40
for which no work was done. Wth regard to the
period March 15, 1951 to Cctober, 1953 it appears
the worknen except norphias were paid at twice J
the. Ordinary rate inclusive of all allowances,
for all work done on Sundays; Morphias were paid
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one and a half tine the normal rates of wages. The
workers’ case is that for the work done on Sundays
during this period they were entitled to three
time. the ordinary rate. This claim was also
rejected by the Tribunal which however held that
the Morphias were entitled to double their wages
inclusive of all allowances and so directed that
they shall be paid for work done by them on weekly
rest days from 15th March, 1951 to COctober 1953
the difference bet ween doubl e their wages
inclusive of all allowances and that they have
been pai d.

W nay state at once that the dispute as
regards arrears due to workers belonging to
"casual " category has not been pressed before US
and does not therefore require consideration in
this appeal. The claimas regards arrears of wages
for the period March - 15, 1951, to October 1953
(except what ~has already been awarded for this
period to Morphias) does not also nerit serious
consi deration —as the |earned counsel for the
appel l ant was wunable to show any |egal basis for
such a claim He tried to persuade to that as Rule
23 of the Mninum Wages (Central) Rul es required
the enployer to give “a weekly holiday on Sunday
(unless this is given on sone other day instead)
it is not right that when the enployer does not
conply with that requirenent he should get  off
wi th paying nothing nore than what he woul d have
paid for such work done on -any day of the week
because of the Rules in respect of extra paynent
for over-tine work. The M ni num Wages~ Act, 1948
itself contains provisions for contravention of
the provisions of the Act or Rules or orders made
thereunder. Section 22 provides for  punishment
inter alia for contravention of rules or orders
under section 13. Section 22A provides for
puni shnment wit hfine
41
(which may extend to five hundred to five hundred
rupees) for contravention of any provision of the
Act or of any rule or order nade thereunder if no
other penalty is provided for such contravention
The M nimum WAges Rules were nade by the Centra
Covernment in exercise of the powers conferred by
s. 30 of the M nimmWges Act, 1948 (Act Xl of
1948) and so contravention of rule 23 of these
rules is punishable under section 22A of the Act.
Whet her or not any action is taken against the
enpl oyer for such contravention, the Industria
Tribunal has no authority to inpose sonme other
penalty in the shape of naking the enployer pay in
respect of work done on Sundays sonething nore
than what he would have otherwi se have to pay.
Neither the Mninum Wages At nor the Rules
contain any provision for such additional paynent
over and above what woul d be payable for over tine
work as such. The worknen’s claim for further
paynment in respect of work done on Sunday during,
the period March 15, 1951 to October 1953 has
therefore been rightly rejected.

In respect of the claimfor pay on Sundays
during the period OCctober 1953 to March 2, 1956,
on which no work was done we have first to decide
on the correct interpretation of the words "for
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which" in Rule 23, as it stood before it was
amended by a Notification GSR 918 dated the 29th
July, 1960. Tho Rule as it stood before the
amendnent ran thus: -

"23. Weekly Holidays-(1) Unless other
wise permtted by the Central Governnent, no
wor ker shall be required or allowed to work
in a schedul ed enmpl oynment, on the first day
of the week (hereinafter referred to as the
said day) except when he has or will have a
holiday for the whole day on one of the five
days i mmedi ately before or after the said day

for which he shall ' receive paynent equal to
his average daily wages during the preceding
week.

42

Provi ded-that the weekly holidays may be
substituted by another day:

Provided further that no substitution
shal'l be nade which will result in any worker
wor king for nore than ten days consecutively
wi t hout a holiday for a whole day."

We are not concerned with cl. 2 of Rule 23.
The Explanation tothe Rule is in the follow ng
wor ds: -

Expl anati on- For the purpose of this rule
"week" shall 'nmean a period of  seven  days
begi nni ng at nidni ght on Saturday night."

The main policy underlying the rule obviously
is that worknmen shall have full rest at frequent
interval s-ordinarily once in-every 7 days but in
no case at intervals of nore than 10 days. This
was clearly in accordance with the principle laid
down in 8. 13 of the M ninum Wages Act that the
Covernment may provide for a day of rent for every
period of 7 days even though in framng the
M ni mum Wages (Central) Rules 1960 (which covers
nmany ot her nmatters ot her than the matters
nmentioned in 8.13) no reference has been nade to
section 13 at all. In giving effect to this policy
of providing for a day of rest-ordinarily once in
7 days but in no case at intervals of nore than 10
days-the rule nmking authority has thought fit
al so to nake provision for naking sone paynent in
connection with this. Difficulty has however been
caused by the wunfortunate conplexcity of the
sentence, in which the main provision as regards
the day of rest and al so the subsidiary provision
for payment have been conbi ned.

The di spute is about the neaning of the words
“for which". [|f one renenbers the rule of granmar
that what the grammarians call the "antecedent"
(that is the noun or pronoun to which a relative
pronoun rel ates) should be wused as near as
possible to the relative pronoun, one is tenpted
to think that "which" relates to the word "day" of

the "said

43

day" inmediately preceding the preceding the
preposition "for". Breaking up this last portion

of the rule, the rule thus analysed would be
equivalent to "and for the said day he shal

recei ve paynment equal to his average daily wages
during the proceeding week". That will be however
only A grammarian’s construction. In the Courts
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however while we have to remenber the rules of
gramar, because such rules are ordinarily
observed by people in expressing their intentions,
we have to 1ook a little nmore closely to
understand the: real intention expressed. It seemns
to us unreasonable to inmpute the rule-making
authority an intention that while if the weekly
rest is given on the said day" that is, Sunday the
wor kmen shal |l receive paynent, he shall receive no
paynment if and when the enployer takes advantage
of the provisions that no workman may be required
or allowed to work on Sunday when the has or will
have a holiday for the whole day on one of the
five days imediately before or after the said
day." For, it that be pernitted, the enployer
woul d al ways gi ve the weekly holiday on one of the
5 days immediately before or after the Sunday and
thus avoid paynment for the rest. day. It seens
clear to us therefore that in using the words "for
whi ch" after the words the said day" the rule-
maki ng authority did not “intend to- continue the
word "which" to this said day" but intended to
relate this "which" to any of the days on which
rest is given. In ‘other words, 'for which" was
used as short for/ and on such holiday whether on
the said day or not".” W do not think the rul es of
grammar stand in the way of this interpretation
M. Desai’s argument on behal f of ' the
respondent is that ' "which" relates to the word
hol i day and that accordingly it is only when the

workman has or will have a holiday on one of the
five days imediately before or after  the said
day, that he Shall receive paynment. According to

him the two phrases for the whole day" and "one
of the five days inmediately before or after the
sai d day" are adver-.

44

bi al phrases nodifying the verb "has" and "wll
have" and no part of these phrases can have any
connection with the words for which". Leaving of
these out, the rule properly anal ysed is, he says,
inreally two portions: the first being "no worker

shall be required or allowed to work in a
schedul ed enpl oynent, on the first day of week";
the second bei ng except when he has or will have a

holiday for which he shall receive paynment equa
to his average daily wages during the preceding
week". That wll however be to re-wite ‘the
sentence in a manner for which we can find no
justification. It is proper to remenber also that

this interpretation wll have the pecul i ar
consequence that if the rest day is given on first
day of the week no paynment will have to be made,
but if it is given on sonme other day paynent will
have to be made. It wll be wunreasonable to
ascri be such an intention to the |egislature.

The Tri bunal was so i mpressed by t he
unr easonabl eness of such a consequence that it
cane to the conclusion that no paynment will be

recei vabl e by the worknen whet her the weekly rest
day is given on the first day of the week or on
one of the five days imediately before or after
the sai d day.

Readi ng the operative portion of this rule
with the proviso that the weekly holiday may be
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substituted by another day it appears to us clear
that the rule making authority did not draw any
di stinction between the holiday on the first day
of the week or the holiday on one of the five days
i medi ately before or after the said day. It was
this weekly holiday-whether given on the 1st day
of the week or whether on one of the five days
i mediately before or after the said day-that
under the proviso could be substituted by anot her
day. The schene clearly is for one holiday,
generally, once in a week and it is for this one
hol i day that payment is provided.

45

Qur attention was drawn to the view taken by
the Bonbay High Court ~in Trustees of the Port of
Bonbay v. Authority under - the payment of Wages
Act (1) which was followed by the Madras Hi gh Court
in ACC  v. Labour -1Inspector(2) that the proper
construction of the word "for which" is to relate
to word. "holiday" preceding  the word" "for the
whol e day". In Jaswant~ Sugar MIlls v. Sub-
Di vi sional Magistrate (3) the Al ahabad Hi gh Court
took the view that for which" refers to the weekly
hol i day whether it is on a Sunday or on any other
days of the week as permtted under the Rules. In
our opinion, the viewtaken by the All ahabad H gh
Court correct.

On a proper construction of the rule it nust,
in our opinion, be ‘held that  the worknen of
categories A and were entitled to receive paynent
equal to the average wages during the preceding
week" in respect of the period Cctober 1963 to
March 2, 1956.

This brings us to the enployer’s claimthat
there has been constructive paynent for the
Sundays during this period, viz., Qctober 1953 to
March 2, 1956. The argunent is that the daily wage
for these workmen was fixed by dividing all the
Conmponents  of the nonthly scale of pay and
al  owances by 26 so that what, a workman receives
as daily wage is really 1/26th of the wage for 30
days. Thus, it is said, the total receipts for the
26 days, if no seperate paynent is nade for the
rest days wll be 26 x1/26th of 30 days wage.,
that is 30 days’ wage. The fallacy in this
argunent is that it ignores the essential fact
that once the daily wage is fixed at a certain
figure it no longer retains its character of being
1/26th of the nonthly wage. However arrived at,
the daily wage is a daily wage and it is wong to
regard it as a certain fraction of the nonthly
wage. When the Central Government meking in these
M ni mum Wages Rules made this provision for
payment on a holiday it clearly
(1) 1957 (1) L. L. J. 627. (2) 1960(1) L. L. J.

192.

(3) 1960 (Il) L. L. J. 373.

46
i ntended that something in addition to what was
being actually received for the six days of the
week should be paid. This cannot be defeated by a
statenment that though in formsix days wages were
bei ng paid, infact and in substance, fieven days
wages were bei ng paid. By no stretch of
i magi nati on can payment for six days be equated to
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payment for seven days.

We have therefore come to the concl usion that
the worknen of the A and categories are entitled
to arrears of wages in respect of Sundays during
the period octobcr 1953 to March 2, 1956.

Wth effect from March 3, 1856 the piece-rate
scheme was introduced fer the shore wolkers
bel onging to the A" category and B category. The
essentials of this scheme are that a datumline
was fixed for the different kinds of u.ork and tl
pi ece-rate would vary with the proportion which
the out turn of the gang bears to the datumline
in the followi ng manner: -

"For a hift fully occupied in doing
piece rate work the piece rate wage of the
basi ¢ gang worker (inclusive of basic pay and
the all owancefi above nmentioned) shall rise
uniformy from Rs. 3-1-0O at 76%to Rs. 4-5-0O
at |0OO% to Rs~ 8 at 150% of the datum i ne.
The piece rate wage earned after 150% of the
datumline shall be processed at double the
daily wage that is to say the piece rate wage
will rise uniformy fromRs. 8 at 150%to Rs.
12 at to at to 200%of the datumline."

The schene further provided that:-

"Rs. 3-1-0 (conprised of Rs. 1-8-3 basic
was including all owances and- Rs. 1-9 O
dearne6s all owance) shall be the mirlimm
guar &t eed wage per dav on - which a gang
worker is given enploynment; if on any day the
pi ece work earnings plus idle tinm paynent
andl or other earnings under this appendix
fall short of the said m ni mum

47

Port Trust shall nake up the difference that
day. "

"Rs. 3-7-0 (conprised’ of Rs. 1-14-0

basi ¢ wage including allowances and Rs. 1-9-0

dearness al l owanance) shall be. the m nimm

guar ant eed wage per day on which a, norpiais
gi ven enpl oynent."

On behalf of the respondent a question was
rai sed before us that Rule 23 of the M ni num Wages
Rul es does not apply to these workmen after the
pi ece rate schene was introduced. It is urged that
for such worker there is no daily wage, as what
the piece worker receives varies fromday to day
according to his total output. It may even happen,
it is suggested, that on a certain day on which
output is nil, the piece rate worker will receive
not hi ng. Against this, M. Gokhale's argunent is
that average daily wages during the precedi ng week
means average of the total earnings per day during
the preceding week and so there can be no
difficulty in ascertaining for every his worker
his average daily wages during any week.

W are not pr epar ed to accept this
construction of average daily wages as average
earnings per day. The daily wage has in the
i ndustrial world a definite significance in
contra-distinction to weekly wages or nonthly
wages. The weekly wages or nonthly wages of a
person would not as ordinarily understood include
the extra earnings of the workmen by working over-
time. So also, in our opinion, the term daily
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wages as ordinarily understood does not include
over-tine earnings. If it does not include
overtinme earnings, can it reasonably be said that
it includes the high additional earnings, that a
wor ker may receive by increasing his output above
the mninum fixed ? W do not think that to be a
reasonable interpretation of the words "daily
wages." At the sane tinme, we see no reason why the
guaranteed mni num fixed for each wor knman

48

per day should not be considered his daily wages.
The piece rate systemintroduced for these work-As
men has fixed such a m nimum |ndeed, the fixation
of such A mininum wage for a piece rate system
nmakes, it may be said the piece rate a tine rate-
cumpiece rate in which the guaranteed mninumis
the time rate daily wage and ~the extra earnings
are piece rates: The argunment that Rule 23 does
not apply to these workmen after the introduction
of the piece rate Schene nust therefore be
rejected .

As regards this period also (that is, the
period from March 3, 1956 onwards) M. Desai con.
tended that there has been constructive payment of
the workers as the guaranteed m ni mumwas arrived
at by dividing the mnonthly wage by 26 For the
reasons for which this argument was rejected in
respect of the period October, 1953, to March 2,
| 956, we reject this plea of constructive paynent.

We are therefore of opinion that the workers
of categories A and Bare entitled to arrears of
wages for the Sundays from March 3, 1956 on the
basis that the guaranteed m ninum wage was the
dai l y wage.

As has already been nmentioned, Rule 23 was
amended in July 1960, i.e., long after the
Tri bunal gave the award under appeal. W express
no opinion as to what the positionin law is,
after this amendment of Rule 23.

The appeal is accordingly allowed in part. In
the circumstances, the parties will bear their own
costs in this Court.

Appeal allowed in part




