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ACT:

Sal es Tax--Export--Meani ng of --Property in exported goods in
F. O B. contracts--If Passes on _shipnment or bef ore
it--Export |icence--obtainable by buyer or seller--"Person",
meani ng of - - Bonbay Sal es Tax Act, 1953 (Bom 111 of 1953)
s. 10(b)--The Inport and Export ((Control) Act, 1947 (XVII
of 1947) s. 5(2)--Constitution of India, Art. 286(1)(b).

HEADNOTE

The respondents firmclai med exenption from Sal es Tax under
Art. 286(i)(b) of the Constitution in respect of sales

925

made by them of cotton and castor oil on the ground that the
sales were on F. O B. contracts under which they continued to

be the owners of the goods till those crossed the custom

barrier and entered the export stream They also contested
the purchase tax to which they were assessed under s. /  10(b)
of the Bonbay Sales Tax Act. The Hi gh Court upheld the
contention of the respondents regarding the Sales 'Tax but
held that they were liable to pay purchase tax. On appea
by both the parties

Held, that the goods remained the seller’'s property till
those had been brought and | oaded on board the ship and so
the sales were exenpted fromtax under Art. 286(i) of the
Constitution.

The word " a person " in s. 10(b) of the Bombay Sales Tax
Act had been correctly interpreted as " a registered dealer
" and the purchasing deal ers had been rightly assessed to
pur chase tax.

The normal rule in F. 0. B. contracts was that the property
was intended to pass and did pass on the shipnent of the
goods.
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The presunption in F. 0. B. contracts was that it was the
duty of the buyer to obtain the necessary export ||icence,
though in the circunstances of a particular case that duty
m ght fall on the seller.
H O Brandt & Co. v. H N Mrris & Co. Ltd., [1917] 2 K B.
784 and M W Hardy & Co. v. A V. Pound & Co., Ltd., (1953)
1.Q B. 499, considered
"Export " under the Inport and Export Contro
Act having been defined as " taking out of

India by land, sea or air " it could not,
under the Export Control Order, be held to
have comenced till the ship carrying the

goods left the port or in sonme cases

passed the territorial waters.
The State of Bonbay v. The United Mdtors (lndia) Ltd.,
(1953) 4 S. T.C. 133, held-inapplicable.

JUDGVENT:
CIVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 45 and 46
of 1959.
Appeal by special |eave fromthe judgment and order dated
March 25, 1957, of the forner Bonbay High Court in Appea
No. 16 of 1957.
Q K Daphtary, Solicitor-Ceneral of India, H J. Unrigar
and D. Gupta, for the Apellant (In C. A No. 45 of 59) and
Respondent (In C. 'Appeal No. 46 of 59).
H. N Sanyal, Additional Solicitor-CGeneral of India, S. N.
Andl ey and J. B. Dadachanji, for the respondents (in C. A
No. 45 of 59) and Appellants(In C. A No. 46/59).
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1960. Sept enber  27. The Judgnent of  the Court was
del i vered by
DAS GUPTA J.-M's. Daul atram Rameshwarl al, a firm registered
under the Indian Partnership Act (referred to later in this
judgment as "sellers ") are registered dealers under s. 11
of the Bonbay Sales Tax Act. In-their return of turnover
for the period fromApril 1, 1954 to March 31, ~ 1955, they
claimed exemption from Sales Tax in respect  of sales of
cotton of the total value of Rs. 68,493-2-6 and sales of
castor oil of the total value of Rs. 6,47,509-1-6 on the
ground that these sales were oil FOB contracts, under which
they continued to be the owners of the goods till the goods
had crossed the custons barrier and thus entered the “export
stream and so no tax was realisable on these sales in view
of the provisions of Art. 286 (1)(b).
The Sal es Tax Oficer rejected this claimfor exenption and
assessed themto sales tax on a taxable turnover including
these sales. He also assessed themto purchase tax under s.
10(b) of the Bonbay Sales Tax Act on their purchase of
castor oil which they later sold for the sum of Rs.
6,47,509-1-6 as nentioned above. The notice of demand for
the total sales tax and the purchase tax assessed was served
on the sellers on Septenber 30, 1956. The sellers thereupon
noved the Bonbay Hi gh Court under Art. 226 of the Constitu-
tion for the issue of appropriate wits for quashing the
order of assessnment and the notice of demand and for
prohibiting the Sales Tax Oficer from taking any steps
pursuant to the order or the notice. The |earned Judge who
heard the petition rejected the sellers’ contention that the
goods renmi ned their property till these crossed the custons
frontier and therefore held that the sellers were not
entitled to the benefit of Art. 286(1)(b) of t he
Consti tution. As regards the assessment to purchase tax
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al so he rejected the sellers’ contention that the assessnent
in question was illegal. In this viewthe |earned Judge
di smissed the application under Art. 226.

Agai nst this decision the sellers appeal ed. The

927

| earned Judges who heard the appeal held, disagreeing wth
the Trial Judge, that the goods remained the sellers’
property till the goods had been brought on board the ship
and so the sales were exenpted fromtax under Art. 286(1)(b)
of the Constitution. They however agreed with the Tria
Judger that the sellers were liable to pay purchase tax
under s. 10(b) of the Bonbay Sal es Tax Act. Accordingly
they directed the Sales Tax Oficer not to enforce the
denmand for paynent of sales tax with regard to the sales of
cotton for Rs. 68,493-2-6 and sale of castor oil of the
total value of Rs. 6,47,509-1-6.

The Sal es Tax Oficer has, on the strength of special |eave
granted by this Court, preferred the appeal which has been
nunbered  as - Civil Appeal No. 45 of 1959 against the
appel l ate ~court”s order directing himnot to realise the
sales tax in respect of sales of cotton and castor oil
Cvil Appeal No. 46 of 1959 has been preferred by the
sell ers against the appellate court’s judgnent in so far as
it upheld the assessnment of purchase tax under s. 10(b).

The only "question for our decision in the appeal by the
Sal es Tax O ficer is whether property in the goods passed on
shi pnent or at sone point of tinme before shipnent. The |aw
is now well-settled that if the property in the goods passes
to the buyer after they have for the purpose of export to a
foreign country crossed the custons frontier the sale has
taken place "in course of the export" out of the territory
of India. |If therefore in the present sales the property in
the goods passed to the buyers on shipnent, that is, after
they had crossed the custons frontier the sales nust be held
to have taken place "in the course of export" and the
exenption wunder Art. 286(1)(b) will come into operation
The sellers’ case is that these were sales on FOB contracts.
Though the | earned Solicitor-CGeneral appearing on behalf of
the Sales Tax Oficer tried to convince us that these were
not really FOB contract sales, it appears that the avernent
in Paras. 11 and 13 of the wit petition that these sales
were made on FOB basis were not denied in the counter
affidavit sworn by the Sales Tax Oficer. It is also

928

worth noticing that in the assessnent order itself the Sale
Tax O ficer referred to these sales as sales on FOB basis.
The specimen contract produced al so used the words " FOB
delivered ". There can be no doubt therefore that these were
sal es under FOB contracts.’ The normal rule in FOB contracts
is that the property is intended to pass and does ~pass on
the shipnent of the goods. |In certain circunstances, e.g.
if the seller takes the bill of , lading to his own order
and parts wth it to a third person the property in the
goods, it has been held, does not pass to the buyer even on
shi pment . W are not concerned here with the question
whet her the passing of property in the goods was postponed
even after shipnment. The correctness of the proposition
that in the absence of special agreenment the property in the

goods does not pass in the case of a FOB contract until the
goods are actually put on board is not disputed before us.
As has however been rightly stressed by the | ear ned

Solicitor GCeneral it is always open to the parties to cone
to a different agreenent as to when the Dropert in the goods
shal | pass. The question whether there was such a different
agreement has to be decided on a consideration of all the
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surroundi ng circunstances. He relies on three circunstances
to convince us that the sellers and their buyers agreed in

these sales that the property will pass to the buyer even
before shipment. The first circunmstance on which he relies
is that the bill of lading was taken in the nane of the
buyer. Along with this fact we have to consider however the
fact that the bill of lading was retained by the sellers,
the contract being that paynment wll be nade on the
presentation of the bill of lading. It is not disputed that
the term in the contract for "paynent at Bonbay against

presentation of docunents means this. It was the sellers
who received the bills of lading and it was on the
presentation of these bills of lading along with the
i nvoices that the buyer paid the price. Wen the bills of
| adi ng though nade out as if the goods were shipped by the
buyer, were actually obtained and retained by the sellers,
that fact itself would ordinarily indicate an intention of
929

the parties that the property in the goods would not pass
till after paynent.

The second circunstance to which our attention has been
drawn is that the export was under the contract to be under
the buyer’s export licence. This, in our opinion, shows
not hi ng. The ordinary rule in FOB contracts is that it is
the duty of the buyer to obtain the necessary export
licence. That was laid down in Brandt’'s case (1) and though
inalater case in Hardy v. Pound (2) the Court of Appeal in
Engl and hel d that 'the judgnent in Brandt’'s case (1) does not
cover every FOB contract and that in the special facts of
the particular case before themit was for the sellers to
obtain the licence and this view was approved by the House
of Lords (1956 A. C. 588), it is in our opinion correct to
state that the presunption in FOB contracts is that. it is
the duty of the buyers to obtain export licence, though in
the circunmstances of a particular case this duty may fall on
the sellers.

The third circunstance on which reliance is placed on behalf
of the Sales Tax Oficer is that the Export Control /O der,
1954, which was passed in the exercise of powers conferred
by Import & Export Control Act, 1947, contained a provision

in its clause 5(2) in these words:-" It shall be deemed to
be a condition of that licence......... ..o ... that” the
goods for the export of which licence is granted shall be
the property of the licensee at the tinme of the export ™. It
has been strenuously contended by the Jlearned Solicitor
CGeneral that it will be reasonable to think that the parties

to the contract intended to conply with this condition and
to agree as between thenselves that the goods shall be the
property of the licensee, that is, the buyer, at the tine of
the export. It is argued that the tine of the export should
be interpreted as the tine when the custons frontier is
crossed and that we nust proceed on the basis that the buyer
and the sellers intended that the goods shall be the buyer’s
property at the point of tine when they crossed this
frontier. W see however no justification for thinking that
in this clause "the tinme of the export " neans the tine

(1) [1917] 2 K. B. 784.

(2) [1955] 1 QB. 499
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when the goods cross the custonms frontier. Export has been
defined in the Inport & Export (Control) Act, 1947, as "
taking out of India by sea, land or air ". In the Exports
(Control) Order, 1954, the word nust be taken to have the
same meaning as in the Act. On that definition the time of
the export is the tine when the goods go out of the
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territorial limts of India. These territorial limts would
include the territorial waters of India. Consequently the
time of the export is when the ship with the goods goes be-

yond the territorial limts. At any rate, the export of the
goods cannot be considered to have commenced before the ship
carrying goods |eaves the port. The intention of the

parties that in conpliance with the requirenments of cl. 5(2)
of the Exports (Control) Order the goods shall be the
property of the licensee at the tine of the export would
therefore nmean nothing nore than that the property in the
goods shall pass imedi ately before the ship goes beyond the
territorial waters of the country, or at the earliest when
the ship | eaves the port. \Wichever viewis taken there is
nothing to indicate that the intention to conply with the
requirenents of el. 5(2) of the Exports (Control) Order
carries wth it an-intention that the property should pass
to the buyer at the'time the goods cross the custons
frontier. It is true that in the United Motor’8 Case (1)
and in other cases it has been held by this Court that the
course. of “export commences to run when the goods cross the
custons -barrier. Wat the court had to consider in these
cases was hot however when export comences wthin the
meani ng of the Exports (Control) Order but when the course
of export conmences for the purpose of Art. 286(1)(b) of the

Constitution. For the reasons which need not be detailed
here it was decided that the course of export comrences at
the time when the goods cross the custons -barrier. These

decisions as regards the comencenent of ‘the course of
export are of no assistance in-deciding about the point of
time when the export proper comences. As we have already
poi nted out when export has been defined in the Inport &

Export

(1) (1953) 4 S.T.C. 133.
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(Control) Act, 1947, as "taking out of India by |and, sea,
or air ", export in the Export Control Order, cannot be held
to have comenced till at |east the ship carrying the goods
has left the port, though it may in sone contexts be nore
correct to say that it does not conmence till the ship has

passed beyond the territorial waters.

We have therefore cone to the conclusion that there is no
circunstance which would justify a conclusion that the
parties canme to a special agreenment that though the sales
were on FOB contracts property in the goods would pass to
the buyer at sone point of time before shiprment. We think
that the learned judges who heard the appeal in the Bonbay
H gh Court were right in their conclusion that  the goods
remained the sellers’ property till the goods had been
brought and | oaded on board the ship and so the sales were
exenpted fromtax under Art. 286(1)(b) of the Constitution
In Gvil Appeal No. 46 of 1959 the appellants’ contention is
that on a correct interpretation of the provisions @ of s.
10(b) of the Bonbay Sales Tax Act no purchase tax was
| eviable fromthem Section 10(b) provides for the |evy of
a purchase tax on the turnover of purchase of goods
specified in colum | of Schedule B, at the rates, if any,
specified against such goods in colum 4 of the said
schedule, "where a certificate under cl. (b) of s. 8 has
been furnished in respect of such goods and the purchasing
deal er does not show to the satisfaction of the Collector
that the goods have been despatched by himor by a person to
whom he has sold the goods to an address outside the State
of Bonmbay wthin a period of six nonths fromthe date of
purchase by the dealer furnishing such certificate "
Section 8(b) provides for the deduction fromthe turnover,
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of sale of goods to a deal er who holds an authorisation and
furnishes to the selling dealer a certificate in the
prescribed formdeclaring inter alia that the goods so sold
to him are intended for being despatched by him or by
regi stered dealers to whom he sells the goods to an address
outside the State of Bonbay. Admittedly such a certificate
was furnished by

932

M s. Daul at ram Ranmeshwarl al in respect of the castor oi
which they sold to others and that in respect of these sales
to them their sellers were allowed deductions. It is

equal Iy undi sputed that the persons to whom Ms. Daul atram
Ranmeshwar | al sold the goods were sent to an address outside
the State of Bonbay within a period of six nmonths from the
date of purchase by Ms. Daulatram Raneshwarl al. These
persons are however not registered dealers. The Sales Tax
Oficer as also the H gh Court- of Bonbay has held that the "
person to whomhe has sold the goods " in s. 10(b) nmeans " a
regi stered dealer to whomhe has sold the goods ". It is
cont ended before us on behalf of the appellant-dealers that
the word " a person is wide enough to include a registered
deal er and an unregistered dealer. It is urged that the use
of the word it a  person instead of the words " a
registered dealer " is deliberate and that it was the
intention of the Legislature to levy purchase tax on a
person who has given such certificate under s. 8(b) only if
the goods were not ’'despatched outside the State of Bonbay
within the prescribed period by anybody. It is therefore

cont ended t hat a person in s. 8(b) should be interpreted
to include a registered dealer or anybody el se. W are
unable to agree. A -cl ose exanm nation of ss.. 8 and 10

justifies the conclusion that the Legislature was anxious to
secure that the declaration as regards -intention of the
goods bei ng despatched outside the State of Bonbay shoul d be
carried out by despatch by " a registered dealer " to whom
he sells the goods. |If such despatch outside the State of
Bonbay is by a person to whomthe certifying deal er has sold
the goods but who is not a registered dealer the certificate
has not been conplied with. It will be in -our ~opinion
unreasonable to think that though the Legislature insisted
that the certificate should declare the goods purchased were
i ntended 11 for being despatched by himor by a registered
dealer to whom he sells the goods outside the State of
Bonbay ", the Legislature would be content to accept actua

despatch outside the State of Bonbay by one who is not a
regi stered dealer as sufficient. M. Sanyal contended that
the certificate

933

has to declare only an intention and that if ultimately the
actual despatch is nmade by sone person who is 'not a
regi stered dealer, it cannot strictly be said -that the
decl arati on has not been carried out. It mght very well be
that if at the time a declaration of intention is made in
the certificate the purchasing dealer had the intention as
stated and ultimately he sells to a person who is not a
regi stered dealer for despatch of the goods outside the
State of Bonbay, the purchasing dealer may not be liable for

having nuade a fal se declaration ". Even though he has not
made a fal se declaration of his intention, the fact renmnins
that the intention decl ared has not been carried out. The

schenme of the Legislature clearly is that where t he
intention as declared has not been carried out purchase tax
should be levied. To hold otherwise would be to make the
declaration of the intention useless.

Qur conclusion therefore is that the courts below have
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rightly interpreted the words " a person " in s. 10(b) of

the Bonbay Sal es Tax Act as a regi stered dealer " and that

the purchasing dealers have rightly been assessed to

purchase tax under s. 10(b).

In the result, both the appeals are dism ssed with costs.
Appeal s di sm ssed.




