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Li m tation-Condonati on of delay in filing appeal -Period for
whi ch delay to be explained Indian Limtation Act, 1908 (Act
| X of 1908) s. 5.

HEADNOTE
In an application under s.5 of the Indian Limtation Act for
condonation of one day' s delay in filing an appeal, the

guestion arose whether the appellant had to explain his con-
duct during the whole period prescribed for filing the
appeal or he has to explain the delay between the | ast day
for filing the appeal and the date on which the appeal was
actually filed. Section 5 of the LinmitationAct |ays down
that an appeal my be admtted after the period of
[imtation if the appellant shows sufficient cause for  not
preferring the appeal "within such period".

Held, that it would be irrelevant to invoke gener a

consi derations such as diligence of the appellant in
construing the words of s.5. The expression "within such
peri od" does not mean during such period and the failure of
the appellant to account for his non-diligence ' during. the
whole period of limtation does not disqualify him from
praying for condonation of delay. In showing sufficient
cause for condoning the delay the appellant has to- explain
the whole of the delay covered by the period between the
last day of limtation and the date on which the appeal was
actually filed.

Krishna v. Chattappan, (1890) |I.L.R 13 Mad. 267, referred
to.

Karali charan Sarma v. Apurbakrishna Bajpeyi, (1931) |.L. R

58 Cal. 549, approved.

Kedarnath v. Zunberlal A I.R 1916 Nag. 39 and Jahar Mal v.

G M Pritchard A.1.R 1919 Pat. 503, disapproved

Ram Narai n Joshi v. Parneshwar Narain Mehta (1902)

L. R 30 1.A 20, not applicable.

Indar Singh v. Kanshi Ram (1917) L. R 44 T. A 218,

referred to.
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JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 276 of 1958.
Appeal fromthe judgnment and decree dated August 6, 1955, of
the, Judicial Conmssioner’s court, at Rewa, V. P. in First
Cvil Appeal No. 16 of 1955.
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S. N. Andl ey, Ranmeshwar Nath and P. L. Vohra, for the
appel | ant s.

D. N. Pathak, R Mahalingier and B. C. Mshra, for the
respondent .

1961. W©May 4. The Judgnent of the Court was delivered by
GAJENDRAGADKAR, J.-The short question which falls to be
considered in this appeal relates to the construction of s.
5 of the Indian Linitation Act |IX of 1908. It arises in

this way. The respondent Rewa Coalfields Linmted is a
regi stered conpany whose coal -mnes are situated at Burhar
and Unmaria. Its registered office is at Calcutta. The

appel lant. _is a firm Chaurasia Li nestone Conpany, Satna,
Vi ndhya; Pradesh, by nanme and the three brothers Rani al
Motilal and Chhotelal “are its partners. The appel | ant
prepares and deals inlinestone at Mi har and Satna and for
the wuse in their lime-kilns it purchased coal from the
respondent’s coal -m nes at Umaria by nmeans of permts issued
to it by Coal Conmssioner Calcutta. Accordi ng to
respondent’s case the appellant purchased fromit 3,307 tons
of coal at the rate of Rs. 14-9-0 per ton between January
1952, and WMarch 1953. The price for this coal was Rs.
48, 158- 4- 0. Si nce the appel lant” did not pay the price due
from it the respondent filed the present suit in-the Court
of the District Judge, Uraria, and clained a decree for Rs.
52,514-14-0 including interest accrued due on the ' anount
until the date of the suit.

A substantial part of, the respondent”s claimwas disputed
by the appellant. 1t was urged by the appellant in its
witten statenent that the anount (clainmed by the respondent
had been arbitrarily calculated and that for a substantia
part of the coal purchased by the appellant” from the
respondent due price had been paid.. The appellant - pl eaded
that for sone tine past it had stopped purchasing coal 'from
the respondent and it was
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obtaining its supplies from Messrs Sood Brothers, Calcutta,
to whom paynents for the coal supply had been duly nade.
The appellant adnitted its liability to pay Rs.7,496-11-0

and it expressed its readiness and willingness to pay the
sai d anount.

On these pleadings the learned trial judge framed seven
issues. It appears that on the date when the respondent |ed

its evidence and the appellant’s turn to lead its  evidence
arrived an application for adjournment was mnade on its
behal f to produce additional evidence which was granted on
condition that the appellant should pay to the respondent
Rs. 200/- as costs. On the subsequent date of hearing,
however, the appellant did not appear nor did it pay costs
to the respondent as ordered. That is why the trial Court
proceeded ex-parte against the appellant. On the issues
franed trial Court made findings in favour of the respondent
in the light of the evidence adduced by the respondent and
an ex-parte decree was passed agai nst the appellant to the
tune of Rs. 52,535-7-0 with proportionate costs. The
appel l ant was al so ordered to pay interest at 6% per annum
from October 6,1953, which was the date of the suit unti

the date of payment. This decree was passed on Novenber 9,
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1954,
Agai nst this decree the' appellant preferred an appeal in

the Court of the Judicial Conm ssioner, Vindhya Pradesh,
Rewa, on February 17, 1955 (Appeal No. 16 of 1955). The
main contention raised by the appellant in this appeal was
that the ex-parte decree should be set aside and the case
remanded to the trial Court with the direction that the
appel l ant should be allowed to lead its evidence and the,
case di sposed of in accordance with lawin the Iight of the
said evidence. On February. 19, 1955, the appellant filed
an application under s. 5 of the Limtation Act and prayed
that one day’s
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delay commtted by it in filing the appeal should be
condoned because Ranmlal, one of the partners of t he
appellant’s firm who was in charge of the Ilinitation.

fell ill on February 16, 1955, which was the |last date for
filling the appeal. ~This application was supported by an
affidavit ‘and a nedical certificate showing that Ramlal was
il on February 16, 1955. The | ear ned Judicia
Conmi ssi oner, —who heard this application, appears to have
accepted the appellant’s case that Ramal was ill on
February 16 and that if only one day’'s delay bad to be
expl ai ned satisfactorily by the appellant his illness would

constitute sufficient explanation; but it was urged. before
hi m by the respondent’ that the appell ant” bad not shown that
its partners were diligent during the najor portion of the
period of limtation allowed for appeal, and since they put
off the filing of the appeal till the last 'date of the
period of Limtation the illness of Ram al cannot be said to
be sufficient cause for condoning the delay though it was
only one day’'s delay. On the other hand, the appellant
urged that it had a right to file the appeal on the last day
and so the. delay of one day which it was required to
expl ai n by sufficient reason  had  been satisfactorily
expl ai ned. The | earned-Judicial ~Comm ssioner, however,
accepted the plea raised by the respondent and in substance,
refused to excuse delay on the ground that the appellant’s
partner had showed | ack of diligence and negligence /during
the *hole of the period of Limtation allowed for the
appeal . It is on this ground that the application for
condonation of delay was rejected and the appeal  was
di sm ssed on August 6, 1955,

The appell ant then applied to the Judicial Comm ssioner for
a certificate and urged that on the question of construction
of s. 5 of the Limtation Act there was a conflict of
judicial opinion and so the point decided by the Judicia
Comm ssioner was one of general inportance. This argunment
was accepted by the- Judicial Conm ssioner
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and so a certificate of fitness has been issued by hi munder
Art. 133 of the Constitution. It is with this certificate
that the appellant has cone to this Court, and the only
point which has been wurged on its behalf 1is that the
Judicial Commssioner was in error in holding that in
determ ning the question as to whether sufficient cause bad
been shown within the nmeaning of s. 5 of the Lintation Act
it was necessary for the appellant to explain his conduct
during the whole of the period prescribed for the appeal
Section 5 of the Limtation Act provides for extension of
period in certain cases. It lays down, inter alia, that any
appeal nmay be admitted after the period of limtation
prescri bed therefore when the appellant satisfies the Court
that he had sufficient cause for not preferring the appea
within such period.’” This section raises two questions for
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consideration. First is, what is sufficient cause; and the
second, what is the neaning of the clause "within such
peri od"? Wth the first question we are not concerned in

the present appeal. It is the second question which has
been decided by the Judicial Conm ssioner against the
appel | ant . He has held that "within such period® in
subst ance neans during the period prescribed for making the
appeal. In other words, according to him when an appel | ant

prefers an appeal beyond the period of limtation prescribed
he rmust show that he acted diligently and that there was
some reason which prevented himfrompreferring the appea
during the period of limtation prescribed. |If the Judicia
Conmi ssioner had held that "within such period" neans "the
period of the delay between the last day for filing the
appeal and the date on which the appeal was actually filed"
he woul d undoubt edl y have come to the conclusion that the
illness of Ram al on February 16 was a sufficient cause.
That clearly appears to be the effect of his judgnment. That
is why it is unnecessary for us'to
767

consi der what is "a sufficient cause™ in the present appeal
It has been wurged before us by M. Andley, for the
appel l ant, that the construction placed by the Judicia
Conmi ssi oner on the words "within such period" is erroneous.

In construing s/ 57t is relevant to bear in nnd two
i nportant considerations. The first consideration is that
the expiration of the period of limtation -prescribed for
maki ng an appeal gives rise to aright in favour of the
decree-holder to treat the decree as binding between the
parties. In other words, when the period of limtation pres-
cri bed has expired the decree-hol der has obtained a benefit
under the law of limtation to treat the decree as beyond
challenge, and this legal right which has accrued to the
decree- hol der by |apse of time should not be |lightheartedly
di sturbed. The other consideration which cannot be ignored
is that if sufficient cause for excusing delay is shown
di scretion is given to the Court to condone delay and admt
the appeal. This discretion has been deliberately conferred
on the Court in order that judicial power and discretion in
that behalf should be exercised to advance substantia
justice. As has been observed by the Madras Hi gh Court _in
Krishna v. Chattapan (1) "s. 5 gives the Court a discretion
which in respect of jurisdiction is to be exercised in the
way in which judicial power and discretion ought to  be
exerci sed upon principles which are well ~understood; the
words "sufficient cause’ receiving a |iberal construction so
as to advance substantial justice when no negligence nor
inaction nor want of bona fide is inputable to the
appel l ant . "
Now, what do the words "within such period" denote ? It is
possible that the expression ',within such period" nay
sonmetinmes nean during such period. But the question is:
Does the context in which the expression occurs in 's. 5
justify the said interpretation ? If the linmtation Act  or
any ot her
(1) (1890) J.L.R 13 Mad. 269.
768
appropriate statute prescribes different peri ods of
l[imtation either for appeals or applications to which s. 5
applies that normally means that liberty is given to the
party intending to nake the appeal or to file an application
to act wthin the period prescribed in that behalf. It
would not be reasonable to require a party to take ’'the
necessary action on the very first day after the cause of
action accrues. In view of the period of limtation
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prescribed the party would be entitled to take its tine and
to file the appeal on any day during the said period and so
prime facie it appears unreasonabl e that when delay has been
made by the party in filing the appeal it should be called
upon to explain its conduct during the whole of the period
of limtation prescribed. In our opinion, it would be
imuaterial and even irrel evant to i nvoke general considera-
tions of diligence of parties in construing the words of s.
5. The context seenms to suggest that "within such period"
means within the period which ends with the last day of
[imtation prescribed. 1In other words, in all cases falling
under s. 5 what the party has to showis why he did not file
an appeal on the last day of limtation prescribed. That
may inevitably nean that the party will have to show suffi-
cient cause not only for-not filing the appeal on the |ast
day but to explain the delay made thereafter day by day. In
other words, in showi ng sufficient cause for condoning the
del ay the party may be called upon to explain for the whole
of the delay covered by the period between the |ast day
prescribed “for filing the appeal and the day on which the
appeal is filed. To holdthat the expression "within such
peri od" rmeans during such period would in our opinion be
repugnant in the context. ~W would accordingly hold that
the Ilearned Judicial Comm ssioner was in error taking the
view that the failure of the appellant to account for its

non-diligence during the whole of the period of Ilinitation
prescribed for the appeal necessarily disqualified it
769

from praying for the condonati on of delay, even though the
delay in question was only for one day; and that too was
caused by the party’s illness.

Thi s question has been considered by sone of the High Courts
and their decisions show a conflict on- the point. In
Karal i charan Sarma v. Apurbakrishna Bajpeyi(2) it appeared
that the papers for appeal were handed over by the appell ant
to his advocate in the morning of the last day for filing
the appeal. Through pressure of (urgent work the /advocate
did not look into the papers till the evening of ‘that day
when he found that was the |ast day. The appeal ",as filed
the next day. According to the najority decision of the
Calcutta High Court, in the circunstances just indicated
there was sufficient cause to grant the appellant  an
extension of a day under s. 5 of the Limtation Act because
it was held that it was enough if the appellant satisfied
the Court that for sufficient cause he was. prevented from
filing the appeal on the last day and his action during the
whol e of the period need not be explained. This decisionis
in favour of the appellant and is in accord with the  view
which we are inclined to take.

On the other hand, in Kedarnath v. Zunberlal (3) the Judicia

Conmi ssioner at Nagpur has expressed the view -that an
appel | ant who wai |l fully |eaves the preparation and
presentation of his appeal to the last day of the period of
[imtation prescribed therefore is guilty of negligence —and
is not entitled to an extension of time if some unexpected
or unforeseen contingency prevents him from filing the
appeal within tinme. According to this decision, though the
period covered between the |ast day of filing and the day of
actual filing my be satisfactorily explained that woul d not
be enough to condone delay because the appellant would
nevert hel ess have to how why he waited

(2) (1931)I.R L 58 Cal 549,

(3) AIl.R 1916 Nag, 39
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until the last day. |In comng to this conclusion the
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Judi cial Comm ssioner has relied substantially on what he
regarded as general considerations. "This habit of |eaving
things to the last nonent", says the |earned judge, "has its
origin in laxity and negligence, and in ny opinion, having
regard to the increasing pressure of business in the |aw
Courts and the many facilities now available for the
punctual filing of suits, appeals and applications therein
it is hightine that litigants and their |egal advisers were
nmade to realise the dangers of the procrastination which
defers the presentation of a suit, appeal or application to
the last day of the limtation prescribed therefore". There
can be no difference of opinion on the point that |litigants
shoul d act with due diligence and care; but we are disposed
to think that such general consideration can have very
little relevance in construing the provisions of s. 5. The
deci sion of the Judicial Comr ssioner shows that be based
his conclusion’ nmore on this a priori consideration and did
not address hinself as he should have to the construction of
the section itself. Apparently this view has been
consi stently fol lowed i n Nagpur
In Jahar Mal v. G M Pritchard (4) the Patna H gh Court has
adopted the sane line. ~Dawson MIler, C J., brushed aside
the «claimof the appellant for condonation of delay on the
ground that ',one i's not entitled to put things off to the
last nonment and hopethat nothing will occur which wll
prevent them from /being in tine. There " is always the
chapter of accidents to be considered, and it seenms to ne
that one ought to consider that sonme accident or other may
happen which will delay themin-carrying out that part of
their duties for which the Court prescribes atime linmt and
if they choose to rely upon everything going absolutely
snmoothly and wait till the |last nonent.” | think they have
only themselves to blanme if they shoul'd find that some
(4) A I1.R 1919 Pat.5083.
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thi ng has happened whi ch was unexpected, but which ought to
be reckoned and are not entitled(in such circunstances to
the i ndul gence of the court." These observations are subject
to the sane comment that we have made about the Nagpur
deci sion(3).
It is, however, necessary to enphasise that even after
sufficient cause has been shown a party is not entitled to
the condonation of delay in question as a matter of right:
The proof of a sufficient cause is a condition precedent for
the exercise of the discretionary jurisdiction vested in the
Court by s. 5. If sufficient cause is not  proved  nothing
further has to be done; the application for condoning delay
has to be dism ssed on that ground al one. If sufficient
cause is shown then the Court has to enquire whether in its
di scretion it should condone the delay. This aspect of the
matter naturally introduces the consideration  of al
relevant facts and it is at this stage that diligence of the
party or its bona fides may fall for consideration; but the
scope of the enquiry while exercising the discretionary
power after sufficient cause is shown would naturally  be
l[imted only to such facts as the Court may regard as
relevant. It cannot justify an enquiry as to why the party
was sitting idle during all the tinme available to it. In
this connection we may point out that considerations of bona
fides or due diligence are always material and rel evant when
the Court is dealing with applications nade under s. 14 of

the Limtation Act. 1In dealing with such applications the
Court is called upon to consider the effect of the conbined
provisions of ss. 5 and 14. Therefore, in our opinion

consi derati ons which have been expressly nmade material and
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relevant by the provisions of s. 14 cannot to the sane
extent and in the sane nmanner be invoked in dealing wth

applications which fall to be decided only under s. 5
wi thout reference to s. 14. In the present case

(3) A1.R 1916 Nag. 39.
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there is no difficulty in holding that the discretion should
be exercised in favour of the appellant be cause apart from
the general criticismmde against the appellant’s lack or
diligence during the period of linmitation no. other fact had
been adduced against it. Indeed, as we have al ready pointed
out, the |earned Judicial Conm ssioner rejected the ap-
pellant’s application for condonation of delay only on the
ground that it was appellant’s duty to file the appeal as
soon as possible withinthe period prescribed, and, that in
our opinion, is not a valid ground.
It nowremains toreferto two Privy Council decisions to
which our attention  was drawn.. In Ram Narain Joshi V.
Par meshwar Narain Mehta (5), the Privy Council was dealing
with a case where on August 9, 1895 the Hi gh Court bad nmde
an order-that the appeal in question should be transferred
to the High. Court _under-s. 25 of the Code of Gvi
Procedure and heard along wth another appeal already
pendi ng there. In making this order the Hgh Court had
given liberty to the respondent to nmake his objections, if
any, to the said transfer. On Septenber 16, 1895 a petition
was filed on behal f of the appellant objecting to the said
transfer; and the" question arose whether sufficient cause
had been shown for the delay nade by the party, between
August 9, 1895 to Septenber 16, 1895. The decree under
appeal had been passed on June 25, 1894 and the appea
agai nst the said decree had been presented to the District
Judge on Septenber 1894. It would thus be seen that the
guestion which arose was very different - from the question
with which we are concerned; and it is in regard to the
del ay made between August 9, 1895 to Septenber 16, 1895 that
the Privy Council approved of the view taken by the Hgh
Court that the said delay had not been satisfactorily
expl ained. W do not see how this decision can assist us in
interpreting the provisions of s. 5.
(5) (1902) L.R 30 I.A 20.

773
The next case on which reliance has been placed by the
respondent is Bri Indar Singh v. K anshi Ram (6). The
Princi pal point decided in that had reference to 8. 14 read
with 8. 5 of the Limtation Act, 1908; and the -question
which it was whether the tinme occupied by an application in
(food faith for review although made upon a m staken . view
of the law, should be deened as added to the period allowed
for presenting an appeal. As we have al ready pointed out,
when the question of linmtation has to be considered in the
[ight of the conbined operation of ss. 14 and 5 'of the
Limtation Act the conditions expressly inmposed by 's. 14
have to be satisfied. It would, however, be unreasonable to
suggest that the said conditions nust to the sane extent and
in the same manner be taken into account in dealing wth
applications falling under s. 5 of the Limtation Act.
It appears that the provisions of s. 5 in the present
Limtation Act are substantially the same as those ins. 5
(b) and s. 5, 1 paragraph 2, of the Limtation Acts of 1871
and 1877 respectively. Section 5A which was added to the
Limtation Act of 1877 by the anending Act VI of 1892 dealt
with the topic covered by the explanation tos. 5 hi the
present Act. The explanation provides, inter alia, that the
fact that the appellant was msled by any order, practice or
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j udgrment of the High Court in ascertaining or computing the
prescribed period of limtation 'may be sufficient cause
within the nmeaning of s. 5. The effect of the explanation is
that if the party who has applied for extension of period
shows that the delay was due to any of the facts nentioned
in the explanation that would be treated as sufficient
cause, and after it is treated as sufficient cause the
guestion may then arise whether discretion should be
exercised in favour of the party or not. In the cases to
which the explanation applies it my be easy for the Court
to decide, that the dis-

(6) (1917) L.R 44 1.A 218.
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cretion should be exercised in favour of the party and del ay
should be condoned. Even so, the matter is still one of

di scretion. Under s. 5A of the Act of 1877, however, if the
correspondi ng facts had been proved under the said section
there ~a pears to have been no discretion left in the Court
cause 'the said section provided, inter alia, that whenever
it was shown to the satisfaction of the Court that an appea
was presented after an expiration of the period of the
[imtation prescribed owi ngto the appellant having been
m sl ed by any order, Practice or judgment of the Hi gh Court
of the Presidency, Province or District, such appeal or
application, if otherwise in accordance with law, shall for
all purposes be deened to have been presented within the
period of linmtation prescribed therefore. That, however,
is a distinction which is not relevant in the present
appeal

In the result the appeal is allowed, the delay of one day
made in filing the appeal is condoned, and the case sent
back to the Court of the Judicial Conm ssioner for  disposa
on the nerits in accordance with law.~ In the circunstances
of this case the appellant should pay the respondent the
costs of this Court. Costs incurred by the parties in the
Court of the Judicial Conm ssioner so far will be costs in
the appeal before him

Appeal al | owed.
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