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(Act V of 1898), ss. 99A, 99B, 99C, 99D

HEADNOTE:

The respondent passed an order under s. 99A of the Code of
Crimnal Procedure forfeiting two books witten by the
appellant as in its opinion they <contained natter the
publication of which was puni shable under s. 153A and 295A
of the Indian Penal Code. The order did not state the
grounds on which the respondent had formed this opinion as
was required by s. 99A. The appellant applied to the Hi gh
Court under s. 99B of the Code to set aside the _order.
Section 99D of the Code provided that the H gh Court shal
set aside the order of forfeiture if it was not satisfied
that the book contained seditious or other matter of such a
nature as was referred to in sub-s. (1) of s. 99A. The High
Court was of the view that it could not set aside the /order
under s. 99D for the reason that the order did not set out
the grounds on which the Government had formed its opinion
and that its duty was only to see whether the books in fact
came within the mschief of the offence charged. Upon
exam ning the books for itself the H gh Court cane to the
conclusion that their contents were obnoxious and highly
obj ecti onabl e and di sni ssed the application

Hel d (Per Gaj endragadkar, Sarkar, Wanchoo and Ayyangar, jj.
Das CGupta, J. contra) that on the failure of the respondent
to set out the grounds of its opinion as required by s. 99A
of the Code the Hi gh Court should have set aside the order
under s. 99D. It is the duty of the Hi gh Court under that
section to set aside the order of forfeiture if it 1is not
satisfied that the grounds on which the Governnent formed
its opinion could justify that opinion. Were no grounds of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 12

its opinion are given at all the Hi gh Court nust set aside
the order for it cannot then be satisfied that the grounds
given by the CGovernnent justified the or der

Arun Ranj an Chose v. State of West Benaal, (1955) 59 C WN.
495, approved.

Premi Khem Rai v. Chief Secretary, A l.R (1951) Raj. 113,
N. Veerabrahmam v. State of Andhra Pradesh, A l.R (1959)
A, Pr. 572 and Baba Khalil Ahmed v. State of U P., AI.R
(1960) All. 715, disapproved.
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Per Das Cupta, J.-The H gh Court had no power to set aside
the order on the ground of failure of the Governnent to set
out the grounds of its opinion in the order. The duty cast
on the High Court is not to see whether the grounds stated
by the Governnent for forming its opinion are correct but to
see whether the opinion forned is correct; this can only be
done by exam ning the books. Section 99B has limted the
grounds® on which relief can be asked for to one and one
only, viz.,, that the books do not -contain any objectionable
matter. It was not perm ssible for courts to add to that
ground.

Baijnath v. Emperor A I-R (1925) All. 195, Preni Khem Ra]
v. Chief Secretary, A/1.R (1951) Raj. 113, N. Veerabrahmam
v. State of Andhra Pradesh, A l. R 1959 A Pr. 572 and Baba
Khalil Ahmed v. State of U P., A l.R  (1960) AI. 715,
approved.

Arun Ranjan Ghose v. The State of Wst Bengal, (1959) 59
C.WN. 495, disapproved.

JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 74 of
1961.

Appeal by special |eave fromthe judgment and order dated
May 7, 1957, of the All ahabad H gh Court in Crimnal M sc.
No. 2006 of 1953.

Veda Wyas, S. K Kapur and Ganpat Rai, for the appellant.

G C. Mathur and C P. Lal, for the respondent.

1961. April 27. The Judgnent of Gajendragadkar, ~ Sarkar
Wanchoo and Ayyangar, JJ., was delivered by Sarkar, J. Das
Gupta, J., delivered a separate Judgment.

SARKAR, J.-The only question that was argued in this —appea
is substantially one of construction of s. 99D of 't he Code
of Crimnal Procedure.

The appellant was the author of two books in H ndi~ called
Si kh Mat Khandan Part 1 and Bhoom ka Nazam Si kh Mat Khandan
whi ch he had published in April 1953. On July 30, 1953, the
Government of Uttar Pradesh, the respondent in this appeal
nmade an order under s. 99A of that Code forfeiting /'these

books which were thereupon seized and taken away. That
order, so far as material, was in the following terns: "In
exercise of its powers conferred by section 99A of the Code
of Crimnal Procedure......... t he

489

CGovernment is pleased to declare the books forfeited to
CGovernment on the ground that the said books contain matter,
the publication of which is punishable under section 153-A
and 295-A of the Indian Penal Code." It is the validity of
this order that is challenged in the present appeal
Section 99A under which the order was nmade, so far as
relevant, is in these termns:
"Where any newspaper, or book or any docunent
appears to the State CGovernnent to contain any
seditious matter or any matter which pronotes
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or is intended to pronote feelings of enmty
or hatred between different classes of the
citizens of India or which is deliberately and
mal i ciously intended to outrage the religious
feelings of any such class by insulting the
religion or the religious belief of that
cl ass, that is to say, any matter the
publication of which is punishable under
section 124A or section 153A or section 295A
of the Indian Penal Code, the State Governnent
may, by notification in the Oficial Gazette
stating the grounds of its opinion, declare
every copy - of such book to be forfeited to
Gover nient
Two things appear clearly fromthe terns of this section
The first thing is that an order under it can be made only
when the Governnent forns a certain opinion. That opinion
i s that the document concerning which the order is proposed
to be made, contains "any matter the publication of which is
puni shabl'e ~under~ section 124A or section 153A or section
295A of the Penal Code." Section 124A deals with seditious
matters, s. 153A with matters pronpting ennity between
different classes of Indian citizens and s. 295A with
matters insulting the religion or religious beliefs of any
class of such citizens. The other thing that appears from
the section is that the Governnment has to state the grounds
of its opinion. | The-order made in this case, no doubt,
stated that in the Governnent’s opinion the books contained
matters the publication of which was punishabl e under ss.
153A and 295A of the Penal Code. It did  not, however,
state, as it should have, the grounds of that opinion. So
itis
490
not known which comunities were alienated fromeach ' other
or whose religious beliefs had been wounded according to the
CGovernment, nor why the Government thought that such
alienation or offence to religion had been caused.
Now s. 99B gives the person interested in the books, or
docunents forfeited, a right to apply to the H gh Court to
set aside the order made under s. 99A ~and s. 99D specifies
the Hi gh Court’s duty on such an application being made to
it. These two sections wll have to be especial ly
considered in this case and so they along with s. 99C, are
set out bel ow.
S. 99B. Any person having any interest in
any newspaper, book or other docunment, in
respect of which an order of forfeiture has
been made under section 99A, may, within two
nonths fromthe date of such order, apply to
the Hi gh Court to set aside such order on the
ground that the issue of the newspaper, or the
book or other document, in respect of | which
the order was made, did not contain any
seditious or other matter of such a nature  as
is referred to in sub-section (1) of section
99A.
S. 99C. Every such application shall be
heard and determ ned by a Special Bench of the
Hi gh Court conposed of three Judges.

S. 99D. (1) On receipt of the application
the Special Bench shall, if it 1is not
satisfied that the issue of the newspaper, or
the book or other docunment, in respect of

whi ch the application has been nmade, contained
seditious or other matter of such a nature as
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is referred to in sub-section (1) of section
99A, set aside the order of forfeiture.

W think it fairly clear fromthese sections
that the ground on which an application can be
made under s. 99B is the ground which, if
established, would require the High Court to
set aside the order under S. 99D

The appellant bad noved the H gh Court. at
Al'l ahabad under s. 99B to set aside the order
of forfeiture of his books. It seens to have
been contended in the Hgh Court that the
order of forfeiture should be set aside on the
ground that the grounds of the

491

Government’s opinion had not been stated.
Wth regard to this contention, the Hi gh Court
observed, "The requirenent to state the ground
is mandatory. A mere citation of words of the
section will not do.  But as has been held by
a Special Bench of this Court in Baijnath v.
Enmperor (A 1R 1925 Al'l. 195), with which we
respectfully agree, the H gh Court in view of
the provisions of s. 99D of the Code of
Cri m nal " Procedure i s pr ecl uded from
consi'dering any other point than the question
whet her’ in fact the docunent comes within the
m schi ef of the offence charged.” In this view
of the matter the High Court refused to set
asi de the order on-account of the omission to
state the grounds of the opinion. The Hi gh
Court then proceeded to exam ne the books for
itself and found that their ~contents were
"obnoxi ous and highly objectionable" and
di smissed the application observing that the
appel lant had "entirely failed to show that
the books did not -contain matters whi ch
pronot ed feelings of enmty and hatred between
different classes, or which did not / (sic)
insult or attenpt to insult the religion or

religious beliefs of the Sikhs".~ The  present
appeal arises out of this order of ~the High
Court.

The High Court was of the viewthat its duty
under s. 99D was only to see "whether in fact
the docunent comes within the mschief of the
of fence charged". It thought that a -docunent
would be within the mschief of the offence
charged if, inits ow opinion, it contained
matters the publication of which would be
puni shabl e under either s. 124A, or s. 153A or
s. 295A of the Penal Code as nmentioned in the

order of forfeiture, irrespective of the
Covernment’ s opi ni on on t he matter.
O herwise, it seenms to us, the H gh Court

could not uphold the order for the reason that
in its view the books offended the Sikhs and
the Sikh religion in spite of the fact that
there is nothing to show that the Governnent
thought that the books had that effect. The
same view appears to have been taken in
certain other cases, nanely, Prem Khem Raj v.
Chi ef Secretary (1), N Veerabrahnmamv. State
of Andhra Pradesh (2) and Baba Khalil Ahned v.
State of U P. (3).

(1) AIl.R (1951) Raj. 113. (2) A l.R (1959)
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A P. 572.
(3) A1.R (1960) All. 715.
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Apparently, it was thought in these cases that
t he wor ds "if it is not sati sfied
that......... the book......... cont ai ned

seditious or other matter of such a nature as
is referred to in sub-section (1) of section
99A" in s. 99D neant, not so satisfied for any
reason what soever irrespective of the reasons
on which the Government formed its opinion
about it. W are wunable to accept this
construction of s. 99D

The question . is what do the words "matter of
such a nature as is referred to in sub-section
(1) of section 99A" appearing in s. 99D nean?
Do they nean any matter of that nature as the
H-gh Court thought? O do they nean only
those” on which the order of forfeiture was
based, that is, those which for the reasons
stated by it, the Governnent thought were
puni shabl e under one or nore of sections 124A,
153A and 295A of the Penal Code nentioned by
it?. 1t seens to us that the latter is the
correct “view and follows inevitably if ss.
99A, 99B and 99D are read together, as they

must .
Now s. 99D i s concerned with setting aside an
order. That order is one nade under s. 99A

An order under that section can be nade only
when certain things have appeared to the
Governnent and the Governnent has fornmed a
certain opinion. The section further requires
the Governnent to state the grounds of its
opinion. It is this order, that is, the order
based on the grounds- stated, which the party
affected has been given by s. 99B the, right
to nove the High Court to set aside. It would
follow that all that s. 99B can require the
party. to do is to show that order was
i mpr oper . VWet her that order was proper _or
not woul d, of course, depend onlyon the nerits
of the grounds on which it was based; whether
another order to the same effect could have
been nade on other grounds is-irrelevant, for
that would not show the validity of the order
actually made; that order would be bad if the
grounds on which it is nade do not' support it.
Two orders, though both saying that a / pub-
lication contains matter which offends the
sane section of the Penal Code cannot be the
sane or an identical order if the reasons why
they are considered so to
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of fend the section of the Penal Code concerned
are different. Nows. 99B says that a person
affected by the order may nove the High Court
to set it aside on the ground that the book
"did not contain any seditious or other matter
of such a nature as is referred to in sub-
section (1) of section 99A". The matter nmen-
tioned here must, for the reasons stated,
refer only to such matter on which for the
grounds stated by it, the CGovernnent’s

opi ni on has been based.
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W proceed nowto a. 99D. It is concerned
with the sane order of forfeiture. An order
cont enpl at ed by s. 99D is nmade on an
application wunder s. 99B. That order rust
therefore accept or reject the grounds on
which the application under s. 99B was nade.
These grounds, as we have seen, are confined
to challenging the propriety of the grounds on
which the Governnent’s opinion resulting in
the order, was based. The words which we have
earlier quoted froms. 99B occur substantially
in the same formin s. 99D. The scope of the
two sections is identical. The commpn words
occurring Jin themnmust, therefore, have the
sane nmeaning in both. They nust hence, in s.
99D also nean such matters on which for the
grounds stated by it the Government’s opinion
was based. They cannot nean, as the High
Court t hought , any matter what soever,
irrespective of the Governnment’'s reasons for
maki ng the order, which in the High

Court’s opinion-wuld have justified it.

This view of 'the matter also explains why s.
99A requires the GCovernment to state the
grounds ~of its opinion. The reason was to
enabl e / the H gh Court to set aside the order
of forfeiture if it was not satisfied of the

propriety of those grounds. |If it were not
so, the grounds of the Government’s opinion
woul d serve no purpose at all. This would
specially be so as s. 99G provides that an
order of forfeiture cannot be called in
guestion except in _accordance wi'th t he
provisions of s. 99B. |If the order could be

upheld, as the Hgh Court seenms to have
t hought, on grounds other than those on which
the Governnment based its opinion, there would
have been no need to provide

63

494

that the grounds of the CGovernment’s opinion
shoul d be stated; such grounds woul d then have
been wholly irrelevant in judging the validity
of the order.

The acceptance of the interpretation put by
the Hi gh Court would lead to a result  which

in our view, would be wholly anomalous. The
order of forfeiture wth which (s. 99D is
concerned is indisputably an order. under s.
99A. Now, an order under that section is
essentially an order of the Government and of
no one else. Take a case where the Governnent
maki ng the order states the grounds of its
opi ni on on which the order is based. Suppose
the Governnent says that the expression  of
view A in the book concerned offends the
religious beliefs of community X. Now assune
that in an application nade to set it aside,
the Hi gh Court was not satisfied that view A
could offend community X but thought that
another expression of viewin the sane book
which we will call B, offended the religious
bel i ef s of a different conmuni ty, say
conmunity Y. If in such a case the H gh Court
upheld the order, which, if the view of the
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Court belowis right, it could do, there would
really be an order of forfeiture nmade by the
H gh Court and not by the CGovernnent, because
the Governnent in stating the grounds of its
opinion had not, since it did not say so,
thought that view B could offend the religious
beliefs of conmunity Y. We think it inpossible
that the sections concerned contenplated such
a result; the Code nowhere provides for an
order of forfeiture being made by the High
Court. We are, therefore, of opinion that
under s. 99D it is the duty of the Hi gh Court
to set aside an order of forfeiture if it 1is
not satisfied that the grounds on which the
CGovernment: forned its opinion that the books
contained matters the publication of which
woul d be puni shabl e under any one or nore of
ss. 124A; 153A or 295A of the Penal Code coul d
justify that opinion. It is not its duty to
do more and to find for itself whether the
book contai ned any such matter whatsoever.

What then-is to- happen when the CGovernment did
not state the grounds of its opinion? 1n such
a case

495

if the Hi gh Court upheld the order, it nmay be
that! it would have done so for reasons which
the 'Governnent did not have in  contenplation
at all. If the H gh Court did that, it would
really have made an order of forfeiture itself
and not —upheld such an order nade by the
CGovernment. This, as already stated, the High
Court has no power to do under s. 99D. It
seems clear to us, therefore, that in such a
case the High Court nust set aside the | order
under s. 99D, for it cannot then be satisfied
that the grounds (given by the Governnent
justified the order.  You cannot be “satisfied
about a thing which you do not know. This is
the view that was taken-in Arun Ranjan Chose
v. State of West Bengal (1) and we are .in
conpl ete agreenment with it. ~The present is a
case of this kind. W think that it was the
duty of the High Court under s. 99D to set
aside the order of forfeiture made in~ this
case.

We accordingly allow the appeal and set aside
the Governnment’s order of forfeiture dated
July 30, 1953. The appellant will be entitled
to a return of all books, docunments and things
sei zed under that order.

DAS GUPTA, J.-By a notification dated July 30,
1953 the Uttar Pradesh Governnent acting under
s. 99A of the Code of Crimnal Procedure
decl ared the books "Si kh Mat Khandan, Part - 1"
and "Bhoom ka Nazam Si kh Mat Khandan" which
had been published by the appel | ant Har nam Das
in April 1953, forfeited to government on the
ground that these books contained matters the
publication of which was puni shabl e under s.
153A and 295A of the Indian Penal Code. The
Hi gh Court held on an exam nation of the books
that they clearly came within the m schief of
s. 153A and s. 295A of the Indian Penal Code.
Accordingly it held that the order of the
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State Governnent forfeiting the two books was
emnently just and proper and in that view
di smissed the application

One argument appears to have been raised that
the order of forfeiture should be set aside as
the notification by which the government nade
the decl aration

(1) (1955) 59 C.WN. 495

496

of forfeiture did not state the grounds of the
government’s opinion as required by s. 99A
The High Court rejected this argunent being of
opinion that in view of the provisions of s.
99D of the Code of Crimnal Procedure the High
Court was "precluded from consideration of any
ot her point than the question whether in fact
the docunent comes within the mschief of the
of fence charged. "

It i's quite clear that the gover nient
notification did not state the grounds of the
opinion formed by the governnent that these
docunent s contained natters the publication of
whi ch was puni shabl e under s. 153A and s. 295A
of the Indian Penal Code. ' The question raised
before us is whether the High Court was right
in rejecting the argunment that the order of
forfeiture should be set aside on the ground
that ‘grounds of the governnent’s opinion were
not stated in the government notification as
required by s. 99A- The view which  prevailed
with the learned judges in respect  of this
guestion was in accord w th what had been hel d
by the sane Hi gh Courtin an earlier case of
Bai jnath v. Enperor (1) and by the Rajasthan
Hi gh Court in_Prem ~Khem Raj V. Chi ef
Secretary (2). The sane view has l|ater on
been taken by the Andhra Pradesh Hi gh Court in
N. Veerabrahmamv. State O Andhra Pradesh (3)
and by the Allahabad H gh Court in a later
deci sion in Baba Khalil Ahnmad v. State of U
P. (4). Acontrary view appears to have been
taken by the Calcutta Hgh Court in -Arun
Ranj an Ghose v. The State of Wst Bengal (5).
The material portion of s. 99A is in these

wor ds:
"Where any newspaper, or book...... or any
docunent...... appears to the CGovernnent to

contain any seditious matter or | any matter
which pronmpbtes or is intended to pronote
feelings of enmty or hatred between different
classes of the citizens of India or which is
del i berately and maliciously intended to
outrage the religious feelings of any  such
cl ass by insulting the religion or the
religious belief of that

(1) Al.R (1925) Al. 195.

(2) AIl.R (1951) Raj. 113.

(3) A l.R (1950) An. Pr. 572.

(4) Al.R (1960) A, 715.

(5) (1955) 59 C. WN. 495

497

cl ass, that is to say, any matter t he
publication of which is punishable under
section 124A or section 153A or section 295A
of the Indian Penal Code, the State Government
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may, by notification in the Oficial Gazette
stating t he grounds of its opi ni on
declare ...... every copy of such book......
to be forfeited to the gover nnent . "
It is clear therefore that before any governnent nakes a
declaration forfeiting a book under the provisions of this
section it has first to be of opinion that the book does
contain a nmatter the publication of which is punishable
under s. 124A or s. 153A or s. 295A of the Indian Pena
Code. Once it forns such an opinion the governnent has the
power to declare the book forfeited. The section requires
that this nmust be done by a notification in the officia
gazette and in that notification the governnent is required
to state the grounds on which it formed the opinion
The |egislature however did not nake such an order made by
the governnment immune fromany attack. In s. 99B it has
provi ded the neans by which the aggrieved person nmay obtain
relief against the order if in fact the government was w ong
in its opinion and the book did not contain a natter the
publ i cati'on-of which is puni shabl e under s. 124A, or s. 153A
or s. 295A of the Indian Penal Code. Section 99B runs
t hus: -
"Any person having any interest in any news-
paper, book or other docunent, in respect of
which an order of forfeiture has been nade
under s. 99A, may, withintwo nmonths from the
dat e of such order, apply to the H gh Court to
set ‘aside such order on the ground that the
i ssue . of the newspaper, or the book or other

docunent, in respect of which the

nmade, did not contain any seditious or other
-matter of such a nature as is referred.to in
sub-section (1) of s.” 99A."
Section 99D provides that if after hearing the application
the Hgh Court is not satisfied that the issue of the
docunent in question contains any seditious matter or any
other natter referred toins. 99A that is to ‘say, any
matter the publication of which is
498
puni shabl e under s. 124A or s. 153A or s. 295A of the Indian
Penal Code the H gh Court shall set aside the order of

forfeiture. The necessary result of the provision also is
that if the Hgh Court is satisfied that the book  in
guestion contains natter the publication of  which is

puni shabl e under s. 124A or s. 153A or s. 295A of the Indian
Penal Code, the H gh Court will refuse to set ~aside the
order of forfeiture.

It has to be noticed that s. 99B in providing for relief to
a person aggrieved by an order of forfeiture has limted the
grounds on which relief can be applied for to one.-and one
only, viz., that the issue of the newspaper, or the book or
ot her docunent, in respect of which the order was made, does
not contain any seditious matter or other matter of such a
nature as is referred to in sub-section (1) of s. 99A

The appellant’s contention that the High Court should also
exam ne the notification to find out whether the government
had stated the grounds of its own opinion as required by s.
99A and set aside the order of forfeiture if it finds that
this requirenent has note been fulfilled seeks to add an
addi ti onal ground on which an application can be nade under
s. 99B and relief can be given by the Hi gh Court under s.
99D. The question is: Can that be done? It is well to
recogni se that just as a right of appeal is a creature of
statute the right to apply for setting aside an order which

or der

"wa
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is really in the nature of an appeal-is equally a creature
of statute and when the legislature creates such a right by
a statute it may at its option make the right unlimted or
may limit it in any manner it likes. It is settled |aw that
no Court can add to or enlarge the grounds for appeal as
laid down in the statute creating the appeal

The position is exactly the sane when the statute creates a
right to seek relief by way of application and no court can
add to the grounds on which relief can be sought if the
statute creating the right to obtain relief is linited to
one or nore specified grounds. It is interesting to
remenber in this connection the right to apply for review
granted by O 47 r. 1 of the Code of Civil Procedure. After
speci fying

499

sone grounds on which areview can be applied for, the
| egi sl ature added a further ground in the words "for any
other sufficient reason". The proper interpretation of
these 'words "for any other sufficient reason" has engaged
the anxi'ous consideration of the courts and in 1922 the
Privy Council— after a review of the numerous cases laid
down, the rule that "for any other sufficient reason" rmeans
a reason sufficient on grounds at |east anal ogous to those
specified imediately previously. |[|f the correct position
had been that the court mght add to the ground for a review
whenever it thought fit, all the discussion as regards the
interpretation of "for any other sufficient  reason" would
have been neani ngl ess and unnecessary.:

I ndeed the positionin law that the courts cannot add to the
grounds to which the legislature has |limted the right of
relief is so very clear and unassailable that the |earned
counsel for the appellant did not |ike to suggest that a
ground can be added. To overcome this difficulty that the
courts cannot add to the grounds of relief specifiedin s.
99B and s. 99D, an ingenious argument has been put forward
that in order that the H gh Court can give proper relief on
the very ground nentioned ins. 99Band s. 99D it is
essential that the governnent’s order should state the
grounds of its opinion. The steps of the argunent may
shortly be stated thus:-The governnent has formed an
opi nion. The High Court has to see that opinion i's correct.
In order to do this the H gh Court nust know what weighed
with the governnent in coming to its opinion. Therefore

without the grounds of the Government’s opinion the Hi gh
Court cannot be satisfied within the nmeaning of s. 99D that
the issue of the newspaper contained the natter conplai ned
of .

The fallacy of this syllogistic process is in the un-
soundness of the prem ses that in order to determ ne whet her
the governnent’s opinion is correct or not the Hi gh /Court
must know what weighed with the governnent. When the
application is heard by the H gh Court and it has to come to
a conclusion whether it is or it is not satisfied that the
i ssue of the newspaper,
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or the book or other docunent does contain a matter
nmentioned in s. 99A the one and only way of comng to a
concl usi on appears to nme to be to read the newspaper, or the
book or other document. Argunents of counsel night be of
assistance; if the government has stated its grounds for
coming to its opinion, that would also help; but the
ultimate responsibility of deciding whether or not to be
satisfied that the issue of newspaper contains nmatters as
mentioned in s. 99A can only be di scharged by the H gh Court
by readi ng the document in question.
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It has been suggested that when s. 99B and s. 99D uses the
words "any seditious or other matter of such a nature as is
referred to in sub-s. (1) of s. 99A", they nean only those
matters on which the Government based the order of
forfeiture; so it is urged, unless the Governnent stated the
ground of its opinion, it will be inpossible for the Court
to decide the question under s. 99D

| confess | do not think it reasonably possible to conceive
of a case, where an order under section 99A will not nmention
the particular matter referred to in s. 99A (1) The nention
of the particular matter out of the several matters referred
to in section 99A which in its opinion is contained in the
document does not however involve the statement of reasons
for formng the opinion. Suppose a Government states that
inits opinion the document contains seditious matters. It
does not cease to be a conplete statement on this point
nerely because the reason for formng the opinion are not
al so stated. The formation of the opinion that one or nore
of the matter,%referred to in the section are contained in
a docunent and the statenent that such an opinion has been
fornmed are quite distinct fromthe statenent of the reasons
for forming the opinion.” It appears to me clear that where,
as in the present case the Governnent order contains a
statement of the particular matter or matters out of the
several matters, referred to in s. 99A viz., any seditious
matter or any matter which pronotes or is intended to
promote feelings of enmity or hatred between different
cl asses of the citizens of India or
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which is deliberately and maliciously intended to outrage
the religious feelings of any such class by insulting the
religion or the religious beliefs of that class, that is to
say, any natter the publication of which is punishable under
section 124A or section 153A or section 295A of the ndian
Penal Code" which in its opinion the docunment contains, no
difficulty can possibly arise fromthe fact that the Court
has not got before it Governnent’s grounds for form'ng such
opi ni on.

But, asks the appellant, why was it necessary then for the
legislature to require in s. 99A that the Governnent” shoul d
state the grounds of its opinion when notifying the order of
forfeiture? The real reason, it is urged, was to enable the
Hi gh Court to set aside the order of forfeiture if it was
not satisfied of the propriety of those grounds, and
necessarily al so when no grounds were stated. |f that  were
correct, it was reasonable to expect the |egislature to make
the necessary provision in a. 99B that an order could be
chall enged on the ground that the grounds of - the opinion
were not stated, and consequential provisions in's. 99D. I
can see no justification for reading into these sections-
section 99A and section 99D words which are not there, in an
attenpt to understand why s. 99A contains such a requirenent
for statement of grounds of the opinion. There can 'be no
doubt that this is a very salutary provision that CGovernnent
shoul d record the grounds of its opinion. Such a provision
di m ni shes the risk of governnment making an arbitrary order
of forfeiture. It was therefore a question of |egislative
policy for the legislature to require that the government
should state its opinion. To say that there could have been
no reason for including such a requirenment in s. 99A unless
the legislature intended the High Court to interfere if
grounds of the opinion were not stated, is, in ny opinion

whol | y unjustified.

It seens clear to ne that the duty cast by section 99D on
the judges of the High Court is not to see whether in a




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 12 of 12
particul ar case the grounds stated by 64
502

the governnent for forming its opinion are correct, but to
see whether the opinion formed was correct. To performthis
duty the one and the only way is to exanine the docunent
which in the Government’s opinion contains the matter
conpl ai ned of.

The argunent that the High Court is not in a position to
performthis duty under s. 99D satisfactorily in the absence
of a statenent by the government of the grounds of its
opi ni on appears to me therefore wholly unsound.

In this very case, the |earned judges of the H gh Court of
Al l ahabad felt no difficulty in comng to a conclusion on
the question before them even though the governnent had not
stated the grounds of its opinion. | fail to see any
justification for imagining difficulties where there are
none.

| have therefore conme to the conclusion that the H gh Court
was right in rejecting the argunent that the order of
forfeiture “should be set aside on the ground that the
notification did not state governnment’s grounds for formng
t he opi ni on.

The appeal shoul d therefore be dism ssed.

By COURT--1n view of the opinion of the mjority, this
appeal will be allowed and the order of the H gh Court, set
aside. The appellant will be entitled to the return of al
the books, docunents and other things seized fromhim under
the order now set ‘aside. He will also be entitled to the
refund of expenses and costs that he had to pay wunder the
order of the Hi gh Court:
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