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I nconme-tax authorities as showing the profit and | oss of the
Indian branch of the business, and that though, at the
relevant tinme, the appellant conpany was one legal entity
and the capital of the Indian branch came from London, the
Indian branch was treated as a separate entity for al
practical purposes. The Tribunal also found that for 195 |
there was no avail able surplus for distribution as bonus to
the enployees in India. |In the natter of fixation of grades
and scales of pay, the Tribunal found that the existing
scale of wages of the Del hi enployees was far below the
standard of a living wage, and for fixing the wage level it
took into consideration the company’s gl obal capacity to pay
and canme to the conclusion that having regard to its gl oba
151

resources the conpany was financially able to bear a
slightly higher wage structure. Accordingly, the Tribuna
revised the grades by giving an increase of 20% to al
workers. “As to the date fromwhich the revised grades were
to take effect, the Tribunal directed that they should have
retrospective effect from January 1, 1954, instead of
January 1, 1953, as clainmed by the Union

The appellant contended that the Tribunal erred in taking
into consideration the global financial resources of the
conpany in support of an increase in wages while holding
that the Indian branch'was a separate entity for the paynent
of bonus, that the financial resources of the Indian branch
did not show any capacity to pay hi gher wages, and that, in
any case, there was no reliable evidence to show that the
exi sting wage structure required revision if it was conpared
to the wage structure-in simlar industries in the Delhi
region. A question was also raised as to whether the
Industrial Tribunal, Delhi, had jurisdiction to make an
award in respect of enployees of the Del hi  office who were
enpl oyed outside the State of Del hi.

Hel d: (1) that on the finding that the Delhi office
controlled all its enployees in the matter of appoi ntnent,
| eave, transfer, supervision, etc., whether enployed in

Del hi State or outside it, the I'ndustrial Tribunal, Delhi,
had jurisdiction to adjudicate on the dispute between the
appel l ant company and its workmen of the Delhi office, as
the Delhi State Governnment was the appropriate ~Governnent
within the neaning of s. 2 of the Industrial Disputes, Act,
1947, and wunder s. 18 of the Act the award nade by the
Tri bunal was binding on all persons enployed in the Delh
of fice;

(2) that in the circunstances in which the appellant com
pany operated in India at the relevant tine and on the
finding that no part of the profits nmade in India was
diverted to England and that the Indian busi ness depended on
its own trading results the global profits of the conpany
could not be nade the basis for awardi ng bonus to |Indian
wor kmen, and that the latter can claimbonus only if | there
was an avail able surplus of profits of the Indian business;
Miir MIls Co. Ltd. v. Suti MIIls Mazdoor Union, Kanpur
[1955] 1 S.C.R 991, Ganesh Flour MIIls Co. Ltd v. Enployees
of Ganesh Flour MIls, AIl.R 1958 S. C. 382, Burn and Co.,
Cal cutta v. Their Enployees, [1956] S.C R 781 and Baroda
Borough Municipality v. [Its workmen, [1957] S.C.R 33,
referred to.

(3) that in determning the question of a revision of the
wage scale, the relevant considerations were : (1) whether
the existing wage structure required revision by reason of
its being below the standard of living wage, and (2) whether
the industry could bear the additional burden of an increase
in the wage scale on the basis of industry-cumregion by
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reason of its financial resources in India ; that judged by
the considerations stated

152

above, it could not be said that the Tribunal erred in
revising the wage structure on the basis of the evidence
adduced before it ; and that the increase in the wages was
not beyond the financial resources of the conmpany as
di sclosed by its trading results in India.

There is a distinction between bonus and wage. Bonus cones
out of profits and is paid, if after nmeeting prior charges,
there is an available surplus. Wages primarily rest on
contract and are determ ned on a long termbasis and are not
necessarily dependent on profits made in a particul ar year
Crown Alum nium Wrks v. Their Wrknen, [1958] S.C. R 651
and Express Newspapers (Private) Ltd. v. The Union of India,
[1959] S.C.R 12, relied on.

(4) that the new scales of pay should be brought into
ef fect from Novenber 1, 1955, instead of January 1, 1954, as
directed by the Tribunal

JUDGVENT:

ClVIL APPELLATE, JURI SDICTION: Civil Appeals Nos. 713 to 715
of 1957.

Appeal s by special leave fromthe judgnent and order dated
May 25, 1956, of the Labour Appellate  Tribunal of India
(Lucknow Bench) in Appeals Nos. 111-272, 282 and 327 of
1955, arising out of an Award dated August 18, 1955, of the
Addi tional Industrial Tribunal, Delhi.

M C. Setalvad, Attorney-Ceneral for India, B. Sen and S.
N. Mukherjee, for the appellants.

A V. Viswanatha Sastri and Janardan ~Sharma, ‘for the
respondents.

1959. February 2. The Judgnent of the Court was delivered
by

S. K. DAS, J.-These are three appeals by special |eave.
The appellant in all the three appeals is a conpany called
Messrs. Li pton Ltd., London, having an office at Asaf Al
Road, New Delhi (hereinafter referred to as the ~Lipton,
Ltd.). The respondents are the enpl oyees of the Delhi office
of the said Lipton, Ltd. represented by the Lipton Enpl oyees
Union (hereinafter referred to as the Union). On April 14,
1958, a petition was filed on behalf of the appellant for an
amendnment of the cause title of the three appeals, wherein
it was stated that as a matter of internal arrangenent the
Board of Directors of the

153

Li pton Ltd., London, decided to separate the export side of
its business from its internal trade in respect ~of its
branch in India and on April 4, 1957, a separate -sterling
conpany called Lipton (India) Ltd., was incorporated in the
United Kingdom and this new Conpany took over the interna
side of the business in India on and from January 5, 1958,
but the export side of the business continued to be a branch
of the Lipton Ltd., London. Pursuant to the aforesaid
arrangenent, the enployees of the Delhi office of the
Li pton, Ltd., were notified of the formation of the new
Conpany and on and from January 5, 1958, their services were
transferred to Lipton (India) Ltd., on condition that their
services would be treated as continuous, uninterrupted and
on the sane terms as before. On the aforesaid statenents,
the appellant nade a prayer that the cause title of the
three appeals should be amended by substituting Lipton
(India) Ltd. in place of Lipton, Ltd. We directed that
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Lipton (India) Ltd. be added as one of the appellants
wi thout prejudice to either party on the nmerits of the case.
Two of the appeals (Civil Appeals Nos. 713 and 714 of 1957)
were consol idated by an order of this Court, and they raise
certain comon questions with regard to (1) fixation of
grades and scal es of pay of the respondent-enpl oyees and (2)
bonus for the year 195 1. The third appeal (Civil Appeal No.
715 of 1957) raises a sonewhat different question wth
regard to overtime paynment and is directed against an order
of the Additional Industrial Tribunal, Delhi, dated Cctober
15, 1955, by which the Tribunal made a nodification in its
award dated August 18, 1955, in respect of overtime paynent.
It will be convenient if Civil Appeal No. 715 of 1957 s
dealt with separately fromthe other two appeals.

It is necessary now to state very briefly some of the facts
whi ch have given rise to these three appeals. The Lipton,

Ltd., is a conmpany incorporated in England having its
registered office in London. Its business in the United
Ki ngdom consists of stores and groceries, including tea
whi ch represents only about

20
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10% of its businessthere: |Its operations in India are

carried on by a branchwith its head office in Calcutta.
This branch, which may be conveniently called the Indian
branch, has been operating in this country for nore than 60
years. The conpany is principally interested in the sale of
" packeted " tea throughout India together with small sales
of inported tinned mlk and alsoin the export of tea to al

parts of the world. The Lipton, Ltd., does not own any tea
gardens in India and has no financial interest in the
produci ng side of the industry. Al the teas which are sold
in India or which are exported are purchased from producers
in India, either through public auctions in Calcutta and

Cochin or by private contract. It has factories in
Cal cutta, Allahabad and Conoor in which teas are bl ended and
packed into retail packets for sale throughout India.- It

-sells tea direct to retail dealers and, wth relatively
m nor exceptions, does not operate through wholesalers.
Deal ers are supplied by the conpany’ s own salesmen each of
whom has a sal es depot at which he maintains stocks of the
conpany’s products. The salesman sells these teas at the
conpany’s whol esale prices- to dealers for cash and remts

the cash through banki ng channels to Cal cutta. The sales
Organi sation is controlled through six offices, one of which
is located at Delhi. The Delhi office controls the sal esnen

and other enployees enployed in the Punjab, Delhi State,
Raj asthan and Uttar Pradesh on its. business; but the Delhi
office has no connexion with the export side of the
busi ness. So far as the export business is concerned, it
consists of two different types of trade activities. In
some foreign countries the Indian branch sells packet tea
under the Lipton label on which it is able to make a profit;
these profits appear in the accounts of the Indian branch

which are separately maintained and audited. This type  of
trade activity is nostly confined to Burma, Iraq, lran and
certain small Mddle East countries. The greater part of
the export trade, however, consists of purchases made at the
Cal cutta auctions on behal f of overseas buyers, who utilise
the services of Lipton's expert tea tasting staff in
Cal cutta

155

to buy tea on their account at the auctions and the |ndian
branch is remunerated for this service by the paynment of a
conmi ssion of one per cent. The Indian branch has no
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subscri bed capital nor any reserves. A W Sanuel ,
Admi nistrator, Lipton, Ltd., thus explained the position
with regard to the capital of the Indian branch in his
evi dence: -

" Qur Conpany has no subscribed capital in India nor any
reserves. The capital used in India is noney advanced from
the conmpany’s fund in England, and the anpbunt of this
advance at the bal ance sheet date is shown as the bal ance of
the current account with the Liptons Ltd., London. W have
also to resort to overdraft on the |ocal banks to neet the
wor ki ng capital demand in India "

It appears that an account is maintained which is known as
the London General Account and the capital which enables the
I ndi an branch to operate in India is recorded as the bal ance
of the current account in the Indian books and to determn ne
the anmpunt of capital enployed in India a daily average of
the current account has to be taken and the working capita

of the Indian “branch is the amount by which the fixed
current assets exceed the total liabilities.

The Delhi ~office of the Indian branch enploys peons,

sweepers, - van-wor kers, godown workers, village salesnen,

drivers,. junior clerks, godown keepers, senior clerks,

st enogr aphers, divisional sal esnen and ot her categories of
wor kers, details whereof need not be set out in full at this
stage. The case of the Union was that as far back as June,

1951, the workers of the Delhi office had made a
representation for an increase in pay; the  representation
was repeated in April, 1952. As the nanagenent did not
accede to their request a union of Lipton enployees was
formed in Septenber 1953. This Union franed a charter of
demands and submtted it in Decenmber, 1953. The charter of
denmands consisted of a large nunber of itens and as the
managenent contended that it %as notin aposition to neet
the demands, certain conciliation proceedings followed.

They, however, canme to nothing and on Cctober 1, 1954, the
i ndustrial dispute

156
between the Lipton, Ltd., and the Union was referred to the
Additional Industrial Tribunal, Delhi, for adjudication

The reference set forth in a sub-joined schedule the natters
upon which adjudication was necessary, and the schedule
contained twenty terns of reference out of which the two
items with which we are now concerned related to (a)
fixation of grades and scal es of pay including the question
whet her the new scal es shoul d be given retrospective effect
from January 1, 1953, and (b) bonus for each of the vyears
1951, 1952 and 1953. After hearing the parties the Tribuna

made its award on August 18, 1955. It disallowed the claim
of bonus, but as to the fixation of grades and scal es of pay
it allowed an increase of about 20 per cent. to all ~workers
over their present wages and proportionate increase in the
dearness all owance, details whereof we shall state  at a
| ater stage. As to overtine payment which was item no. 8 of
the ternms of reference the Tribunal said:-

" Since the conpany is allowed by law to take 48 hours work
in a week fromits enployees, it is only fair that if a
worker puts in over-time work in any week within a -total of
48 wor ki ng hours, he should be only paid at the single rate
for all over-time work that he puts in between 39 and 48
hours in the week. |If the over-tinme work done by the worker
brings his total working, hours during the week to nore than
48 hours, any excess over-tinme work above 48 hours should be
paid at double the rate. | direct accordingly."

It may be stated here that there was a dispute about the
working hours also and the Tribunal changed the working
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hours from9-30 a.m-5p.m to 10 aam5 p.m on week-days
with half an hour’s interval for lunch, and 10 am to |
p.m on Saturdays-thus bringing the total to 36 hours in a

week, . The question of over-time arose only if a workman
was asked to Work in excess of the working hours fixed by
the Tribunal. On Cctober 12, 1955, the Union made an
application in which it stated that the figure " 39 "
occurring in paragraph 24 of the award relating to over-tine
paynment was obviously a mistake for " 36 "; because the

157

| earned Tribunal had fixed. in paragraph 23 of the award
that the working hours of a workman should be 36 hours a
week. The |learned Tribunal considered this application
wi thout any notice to the present appellant and corrected
the error by anending the figure 39 to 36. The Tribuna

proceeded on the footing that the mstake was a clerica

error due to an accidental slip which could be corrected
under r. 23 of the Industrial Disputes (Central) Rules,
1947.

Agai nst 'the award of the Industrial Tribunal three appeals
were taken to the Labour Appellate Tribunal (Lucknow Bench).
The two mai n appeal s before the Appellate Tribunal, nanely,
No. 272 of 1955 and No. 282 of 1955, were filed by the
Li pton, Ltd., and the Union respectively and related to the
various items of the terms of reference on which the
Industrial Tribunal ~ had given its decision. The third
appeal , No. 327 of 1955, related to the subsidiary nmatter of
over-tine paynment regarding which the Industrial Tribuna

had amended its award. So far as the two items with which
in Cvil Appeals Nos. 713 and 714 of 1957 we are now
concerned, the Labour Appellate Tribunalin its  decision
dated May 25, 1956, upheld the decision of the Industria

Tribunal as respects fixation of grades and scales of pay
conprised in the termof reference nunbered 1 (a); it also
upheld the decision of the Industrial Tribunal to give
retrospective effect to the new scales of pay from January
1, 1954, which was covered by the term of reference nunbered
I (b). As to bonus, which was item4 of the ‘terns of
reference, the Appellate Tribunal upheld the decision of the
Industrial Tribunal with regard to the years 1952 and 1953
but for 1951 it awarded an extra two nmonths sal ary as bonus
for that year in addition to the bonus of one nmonth's salary
which the Lipton, Ltd., had already granted ex gratiato the
worknmen. As to the subsidiary appeal relating to the over-
time paynent, the Appellate Tribunal agreed with-the view of
the Industrial Tribunal that there was an error in conputing
the working hours and the error being of a clerical nature,
it was open to the Tribunal to correct it.

From t he decision of the Labour Appellate Tribunal
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in the three appeals in question, the appellant - obtained
special |leave to appeal to this Court on June 27, 1956, and
in pursuance of the order of this Court granting such
speci al | eave, the present appeal s have been preferred.

Cvil Appeal No. 715 of 1957. It is now convenient to
di spose of Civil Appeal No. 715 of 1957. W have no doubt in
our mnd that the error in conputing the working hours wth
regard to over-tine paynment was due to an 'accidental slip
in making the calculation; it was nothing but a clerica

error which the Industrial Tribunal was entitled to correct
even without notice to the appellant. The |earned Attorney-
CGeneral who appeared for the appellant in these three
appeal s has not pressed Appeal No. 715 of 1957. This appea

nmust accordi ngly be dism ssed with costs.

Cvil Appeals Nos. 713 and 714 of 1957. W now turn to the
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other two appeals, nanely, Cvil Appeals 713 and 714 of
1957. We have already stated that the only points which
survive for decision are those relating to itenms 1(a), 1(b)
and 4 of the terns of reference. These itens relate to
fixation of grades and scal es of pay, whether retrospective
effect should be given to the new scal es of pay, and bonus
for 1951. The other items of the award relating to City
conpensatory all owance, |eave, holidays, etc., have not been
chal l enged before wus. W are, therefore, saying nothing
about those itens of the award, which nust necessarily
st and. It may be made cl ear, however, at this stage that
one of the points taken before the Industrial Tribunal on
behal f-of the Lipton, Ltd., was that the Industrial Tribuna
had no jurisdiction to nake an award in respect of enployees
of the Delhi office who were enpl oyed outside-the State of
Del hi . This point of jurisdiction was decided agai nst the
appel lant and the-Industrial Tribunal pointed out that al
the worknmen of the Delhi office, whether they worked in
Del hi or not, received their salaries fromthe Del hi office;
they were controlled fromthe Del hi office in the matter of
| eave, transfer, supervision, etc., and, therefore, the
Del hi State Governnent was the appropriate Governnent within
the meaning of s. 2 of the Industria

159

Di sputes Act, 1947, relating to the dispute which arose
between the Lipton, Ltd., and the Union and under s. 18 of
the said Act the award made by the Tribunal -was binding on
all persons enployed in the Del hi~office. The Appellate
Tri bunal upheld the decision of ‘the Industrial Tribunal on
this point and though this question of jurisdiction was
raised in the appeals before us, it was not 'seriously
pressed by the | earned AttorneyGeneral. W are of the view
that the Industrial Tribunal had jurisdiction to adjudicate
on the di spute between the Lipton, Ltd., and its workmen of
the Del hi office.

Now, we go on to the two main points urged on behal f of the

appel lant. W take up first the question of bonus. Item 4
of the terns of reference related to bonus and the 'claim of
the Union was nmade in two parts. Item4 reads thus:-

Bonus: (a) Wether every workman be, paid-bonus “at the
rate of 5 nonths’ salary for each of the years 1951, 1952
and 1953 and what other directions are necessary in this
respect ?

(b) Wiether special bonus equivalent to three nonths salary
should be paid to all worknmen in honour of the conpany’s
Di anond Jubil ee cel ebration for the year 1953 ? "

Before the Industrial Tribunal the claimof the ~Union was
that the total global profits of the Lipton, Ltd., should be
the basis for determining the claim to bonus ; the
contention on behalf of the Lipton, Ltd., was that the
profits of the Indian business only should be taken into
account in assessing any avail able surplus for the paynent
of bonus. The Industrial Tribunal held that as both ' [labour
and capital contributed to the earnings of an industria

concern, labour nmnust have its legitimte share of the
profits to which it has contributed; since, however, the
enpl oyees of the Lipton, Ltd., inlIndia do not by any
stretch of reasoning contribute to the profits which accrue
to the Lipton, Ltd., in respect of its trading activities
outside India, the enployees in India cannot clai mbonus on
account of any profits which the Lipton, Ltd., derive from
its ex-India business. On this footing the

160

Industrial Tribunal considered the question of bonus and
held that for 1951 there was no available surplus for
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di stribution as bonus to the enployees in India in
accordance with the fornula evolved by the Full Bench of the
Labour Appellate Tribunal in MIIlowner’s Associati on, Bonbay
v. Rashtriya MIIl Mzdoor Sangh (1) generally though not
conpl etely approved by this Court in Miir MIls Co" Ltd. .
Suti MIIls Mazdoor Union, Kanpur (2). For 1952 and 1953 the
claimof the Union for bonus, the Industrial Tribunal held,
was still weaker, because in those years there was stil

| ess available surplus for distribution as bonus to its
workers, and so far as the second part of the claimof the
Uni on, nanely, Dianond Jubilee bonus, was concerned the
Industrial Tribunal rejected it outright. The Labour
Appel late Tribunal substantially affirnmed the decision of
the Industrial Tribunal and gave several reasons why the
gl obal profits of the Lipton, Ltd., could not be taken into
account for the paynent of bonus to its workers in India.
After having given those reasons, the Labour Appellate
Tribunal referred tothe auditors’ report dated WMarch 17,
1952, with regard to the profit and |oss account and
bal ance-sheet of the Indian business as on January 5, 1952.
In that report which related to the year 1951 it was stated
that the value of the stocks of tea held at the end of 1951
had been witten down bel ow cost by Rs. 9, 93, 824-5-3. The
auditors’ report then said:-

" W estimate the net realisable value of the total stocks
of tea as on January 5, 1952, to be in excess of their cost
and, therefore, in our opinion, such stocks have been
undervalued to the extent of the above reduction below
cost."

Relying on this report the Labour Appellate Tribunal added
back Rs. 9,93,824 to the available surplus of Rs. 9, 66, 654
which the profit and | oss account of the Indian business for
the year 1951 showed. Adding the two figures the ' Labour
Appel l ate Tribunal opined that the available surplus at the
end of 1951 was Rs. 19, 60,478. ~After  deducting therefrom
the

(1) [1950] L.L.J. 1247.

(2) [1955] 1 S.C R 991

161

legitimate prior charges on account of (a) rehabilitation

(b) a four per cent. return on capital and (c) one nonth’'s
bonus already paid to the workers, the Labour Appellate
Tribunal came to the conclusion that there was a clear
avai | abl e surplus of Rs. 4,11,478 for distribution of extra
bonus over and above the bonus of one nonth’s salary. ~which
the Lipton, Ltd., had already paid to its workers.

It has been contended before us, and rightly in our opinion,
that the Labour Appellate Tribunal conmtted 'a manifest
error with regard to the sumof Rs. 9,93,824 and odd. It is
true that the auditors in their report referred to the
under-val uation of the stock of tea available at the end of
1951 by a sumof Rs. 9,93,824 and odd. An explanation of
such underval uation was given in the witten statenment of
the Lipton, Ltd., dated February 8, 1955. It was stated
therein: -

"It is awell recollected fact and the Court will not need
evidence in support of this that the tea market dropped
rapidly and in a catastrophic fashion to,wards the end of
1951. As a result of this the Conpany apprehended severe
| osses on the stocks which it was carrying and provision for
this loss was made in the 1951 accounts by an adjustnent to
the value of stocks of tea on hand at the end of Decenber,
1951. The amount of this adjustnment was Rs. 9,93,824. As a
result of this, the profits nade during 1951 wer e
understated in the conpany’s accounts and overstated in the
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accounts for 1952. It should be noted that the Incone-tax
Departnment insisted that these profits were nade in 1951 and
not in 1952 and the Conpany was taxed accordingly."

What is worthy of note is that when the | ncone-t ax
Department insisted that the sumof Rs. 9, 93,824 should be
treated as the profits of 1951, the said ambunt was added
back in the summarised profit and | oss account of the Indian
branch and the avail able surplus of Rs. 9,66,654 was shown
therein after having taken into consideration the sumof Rs.

9,93,824. This is clear fromthe sunmari sed profit and | oss
account

21
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of the Indian branch. It is clear, therefore, that the 1951
profit and |l oss account took into consideration the sum of
Rs. 9,93,824 and after adding back that sumto the profits
of 1951, the available surplus of Rs. 9,666,654 was arrived
at . The Labour Appellate Tribunal was, t her ef ore,

mani festly in-errorin addi ng back the sumof Rs. 9,93, 824;

because t'hat anount had al ready been added back in arriving
at the available surplusof 1951. ~Thus, the nmain reason
whi ch the Labour Appellate Tribunal gave for its decision to
award the payment of extra bonus for 1951 di sappears, and it
is not disputed that if the available surplus for 1951 was
only Rs. 9,66,654, then after naking the necessary deduction
for prior charges, nothing would be left for paynment as
extra bonus in 1951 to the workers inlindia.  So far as the
other two vyears, 1952 and 1953, are concerned, it is
unnecessary to consider the profits of those two years,
because there is no appeal before us on behalf of the Union

On behal f of the Union, however, it has been very strongly
contended that the bonus for 1951 as awarded by the Labour
Appel late Tribunal can be justified, if the global  profits
of the Lipton, Ltd., are taken into consideration, 'and it
has been argued before us that there is no reason why the
Li pton, Ltd., should not be treated as one integrated
i ndustry which has trading activities in various countries
and, for the purpose of the paynment of bonus, why the /'tota

gl obal profits of the Lipton, Ltd., should not be taken into
consi derati on.

We do not think that the Union is justified in asking for
bonus for a particular year on the basis of the world
profits of the Lipton, Ltd. The true nature of a claim for
bonus has been the subject of many decisions in Labour
Tribunals and Courts. It has been judicially  recognised
that bonus is not deferred wage, and the justification for a
demand of bonus as an " industrial claim" arises when wages
fall short of the Iliving wage and the industry makes
sufficient profits to which both | abour and capital / have
contributed. Substantially, the claimfor bonus is a /claim
which is paid out of the available surplus fromthe  profits
of an
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i ndustrial undertaking, to which both |abour and capita
have contri but ed. This aspect of bonus was considered
in.Miir MIlls Co. Ltd. v. Suti MIIls Mazdoor Union, Kanpur
(1). It has al so been said in some cases that bonus is a
temporary and partial filling-up of the gap that exists

between a living wage and the actual wage paid: where the
goal of living -wage has been attained, bonus is a nere cash
incentive to greater efficiency and production, but where an
i ndustry has not the capacity to pay a living wage or its
capacity varies or is expected to vary fromyear to year so
that the industry cannot afford to pay a living wage, the
paynment of bonus may be |ooked wupon as a tenporary
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satisfaction, wholly or in part, of the needs of the
enpl oyees. Learned counsel for the Union has enphasised

this latter aspect and has contended that there is nothing
unfair in considering the global profits of the Lipton,
Ltd., in awarding a tenporary satisfaction, in part, of the
needs of its Indian enployees. W do not think that it is
necessary or advisable to lay down any inflexible, genera

rule as to the basis of a claimfor bonus by sone of its
enployees in an industrial undertaking which carries on
trade activities in several countries or even in different
parts of the sane country. So far as foreign countries are
concerned, nmany considerations such as restrictions on
foreign remttances and other trade restrictions may have to
be taken into account in determning the question, as in
Ganesh Flour MIls v. Enployees of Ganesh Flour MIls (2).
There are a nunber of decisions of Labour Tribunals, nost of
which were noticed in Ganesh Flour MIlls Co. Ltd. .
Enmpl oyees of Ganesh Flour MIIs (2), where a distinction has
been nmde between a parent concern and subsidiary concerns
or even between different units of the sane concern, and,
speaki ng —generally, the test laid down for the payment of
bonus in such cases is (1) if the different units are so
connected together or integrated that the paynent of bonus
to one section of enployees will violate the principle that
all workers shoul'd share in the prosperity to which they
have jointly contributed, or (2) the

(1) [1955] 1 S.C R 991

(2) A1.R 1958 Ss.C. 382.
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different wunits are so separated or unconnected that the
trade activity of one and the contribution of |abour nade in
the profits thereof has no necessary -connexion wth the
trade activity and profits of the other ~units. In the
fornmer case the undertaking has been treated as a whole as
in Burn and Co., Calcutta v. Their Enployees (1); and Baroda
Borough Municipality v. Its Workmen(2) ; in the latter, it
has been held that each unit nust rest its claimfor bonus
on the profits nade by that unit. Whether a particular case
cones under the former category or the latter nust depend on
its own facts and circunstances, and we nay readily agree
that the nore keeping of separate accounts may not in all
cases be the proper criterion for determning whether the
different units are integrated or not.

For the purpose of these appeals it is sufficient, ~however,
to state that in view of the findings arrived at by the
Tribunals below, it will be unfair and unjust to grant bonus
to the Indian workers on the global profits of the Lipton,
Ltd. The Tribunal s bel ow have clearly found that the |ndian
worknmen do not in any way contribute to the profits  which
the Lipton, Ltd., derive fromits ex-lIndia business. 'As a
matter of fact, even the nature of the trade activity is not
quite the same ; tea represents only about 10 per cent. of
the trading activities of the Lipton, Ltd., in the ' United
Ki ngdom whereas tea is the main commodity of the trading
activity of the Indian branch. The Indian branch nmaintains
separate accounts which have been audited and accepted by
the I ncone-tax authorities as showing the profit and | oss of
the Indian branch of the business. The Labour Appellate
Tri bunal has very clearly found that though, at the rel evant
time, the Lipton, Ltd., was one legal entity and the capita

of the Indian branch cane from London, the Indian branch was
treated as a separate entity for all practical purposes. It
sai d:

" Li pton, London never interferes wth the tradi ng
operations of Lipton, India, in India. Lipton, India buys
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vast quantity of tea ampunting to mllions

(1) [1956] S.C.R 781

(2) [1957] S.C.R 33.
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of tons at auctions in India and sells the sane |loose or in
packets at a profit in the markets of India. Profits thus

nmade go entirely to the credit of the Indian concern. No
part of the profits is diverted to England. Lipton, India
al so purchases tea for export...... Trading results of
Lipton, India must be regarded to be restricted to the

earning of comm ssion on tea exported and returns on sale of

tea-10ose or in packets-in the internal markets in India.

Li pton, India has got ,to pay incone-tax to the Governnent

of India on the basis of its earnings on those two heads.

Workmen of the Indian Organisation have to work mainly for

purchase of tea at auctions in India, for sale of tea at

profit in Indian markets and for export of tea on conm ssion
to a lesser extent. Therefore, the returns on these heads
are the /only things upon which the staff of the Indian
Or gani sat'ion may depend for bonus."

In the appeal s before us the claimfor bonus was nmade really
on the basis of an available surplus of profits, and we
agree with the Labour Appellate Tribunal that the Indian
wor kers can cl ai m bonus if there is an avail able surplus of

profits out of the/lIndian business. 1In the circunstances in
which the Lipton, Ltd., operated in India at the relevant

time, it would be unjust to award bonus to the Indian work-

men on the basis of 'the global profits of the Lipton, Lid.

It is not disputed that the Lipton, Ltd., is a very big
Organi sation and has huge reserves which were built wup in
previous years out of its world profits. There is no
evi dence to show to what extent, if any, the Indian business
contributed to those profits. On the finding of the ' Labour

Appel l ate Tribunal that no part of the profits nade in India
is diverted to England and on the further finding that the
I ndi an busi ness depends on its owmn-trading results, we are
of the view that the Tribunals below correctly held that the
gl obal profits of the Lipton, Ltd., could not be the / basis
for awardi ng bonus to its Indian worknen.

There was sone argunent before us as to whether the 1%
conmi ssion which the Indian branch earned on the export of

tea correctly represented the proper renuneration payable to
the Indian business. That,
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however, is a question which we do not think s open to
enquiry in the present appeals. The Incone-tax authorities
accepted as correct the returns of the Lipton, Ltd., as to

their [Indian business. It was not suggested that anything
nore than 1% was in fact taken as comm ssion by the -Indian
branch, or that the accounts were " cooked " .in/  that
respect. Whet her the 1% conmi ssion was the nornmal. nmarket

rate of commission for purchases on behalf of overseas
buyers was not investigated ; on the contrary, the accounts
filed by the Lipton, Ltd., in this respect were accepted as
correct. That being the position, it is not open to the
respondent to contend that the avail able surplus should be
determ ned on nere speculation as to what the Indian branch
shoul d have earned in the export side of its business.

On a consideration of all the relevant factors, we are of
the view that the Labour Appellate Tribunal was in error in
awarding an extra two nonths’ bonus for 1951 and the
decision of the Industrial Tribunal was correct. Therefore,
the award in so far as it directs the paynent of extra two
nont hs’ bonus for 1951 nust be set aside. W nowgo to the
more difficult question of fixation of grades and wages.
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What the Union demanded in the matter of fixation of grades
and scal es of pay wll appear from the terns of
ref erence.
These terns were: -
" Fixation of grades and scal es of pay: 1(a) Whether the
following pay scales should be adopted and what directions
are necessary in this respect:-

Peon, Sweeper, Van

Mazdurs and God-....Rs. 60-3-90-4-130-5- 155.

own Mazdurs.

Village sal esnen....Rs. 70-5-120-7 1/2-195-10-245.

Drivers............. Rs. 90-71/2-150-10-250- 15- 325.

Juni or Cerks, Typ-

ists, Sal esnen and

Assi stant Godown. ... Rs. 90-71/2-150- 10- 250- 15- 325.

Keepers.

Godown Keepers. ... .. Rs. 120- 10-200-12- 320- 20- 460.
167
Seni or |l erks, Steno-
graphers, Conpto........ Rs. 150- 10- 250- 15- 400- 20- 500.

net er operator-and

Div. Sal esmen.

(b) Whether pay scales as stated in 'a above should come
into effect retrospectively from 1-1-53 and what should be
the nethod of adjustnents while fixing the actual pay in the
revi sed scale? "

The Industrial Tribunal gave an increase of 20% to al
wor kers and set out in tabular formthe category of workers,
their present grades, and the revised grades which the

Tri bunal was allowi ng on the basis of a 20% increase. It is
necessary to set out the -tabular form here:-
" CATEGORY PRESENT REVI SED

GRADE GRADE

Peons, Sweepers, Van
Mazdoors and Godown

Mazdoor s. 27-2-45 35-2-55
Vil l age Sal esnman. 40- 0- 50 50- 2-60
Drivers. 65- 3-95 78-3-114
Juni or Cerks and
Typi st s. 70-5-125 84- 6- 150
Sal esman. 50-0-75 60-5-90
Godown Keepers G. 1 70-5-130 84-6-150
2 125- 8- 200 150- 9- 240
3 195-10- 235 230- 10- 280

Seni or O erks and
Conpt onret er Oper at ors. 120- 8- 200 140- 10- 240

St enogr aphers. 125- 8- 205 150- 10- 240

Di vi si onal Sal esman 80-0- 125 100-10-150. "

As to the date fromwhich the revised grades were to /take
ef fect, the Tribunal directed that they should have
retrospective effect from January 1, 1954, instead of

January 1, 1953, as clainmed by the Union. This direction
the Tribunal gave because the Union had presented its
demands to the Lipton, Ltd., for the first time towards the
end of Decenber, 1953. The Tribunal also gave certain
directions as to how the present enpl oyees shoul d be brought
into the
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new scal es and what adjustnents should be nade therefor.

The Tribunal proceeded on the footing that the existing wage
structure, though not far below what it called the m ninmm
fair wage, was far below the standard of a living wage, the
progressive attainment of which (the Tribunal said) is the
aim of all labour laws. The Tribunal then considered the
guestion of financial capacity of the Lipton, Ltd., to bear
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a higher wage structure and expressed itself as follows :

" Since as remarked before, the existing wage | evel of the
conpany’s enployees cannot be said to be far below the
m ni mum fair wage | evel obtaining in this country, this wage
level can be increased only if it can be found that the
conpany is in a financially sound position to bear the
additional burden. This again brings us face to face wth
the question whether it is the conpany’'s capacity to pay on
an all-world basis that should be considered for this
purpose or only the prosperity of its Indian branch. So far
as bonus is concerned, since bonus according to the |Iatest
theory represents a due share of the labour in the profits
of business so largely contributed to by it, profit accruing
from foreign business does not come into the picture in
di stributing bonus. The sane principle cannot be extended

to the fixing of the wage level of the workers for all the
enployees in India are of course enpl oyees of the parent
COMPANY. . ot vttt e e e The conpany’ s gl oba

resources  cannot, therefore, be disregarded in determning
its capacity to pay. At the sane tine, the conpany’s
overal |l bal ance-sheet and state of business cannot furnish
the sole criterion for the fixing of the upper limt of the
fair wage in India, for if a burden is inmposed upon the
conpany which is out of all proportion to the inconme that it
derives from the /'business in India, the conpany nay very
well be tenpted to close down its business in India and
enpl oy the capital thus rel eased el sewhere. - No one can be
happy over a situation like this, the conpany’'s enployees

| east of all. VWi le, therefore, the conpany’'s globa
capacity to pay cannot be kept
169

out of consideration in fixing the wage level of its Indian
enpl oyees, any increase in the wages cannot be granted on a
l evel that would not leave it worth while for the conpany to

continue its business in India.~ In other words, while the
conpany’s overall prosperity may be considered in fixing the
wage level inlIndia, | should see to it that the /increase

should not be such that it drives the conpany out of /India
al t oget her."

The Tribunal pointed out that according to the |ast bal ance-
sheet filed in the case the share capital of the Lipton,
Ltd., amounted in 1954 to pound 2, 75,000 (but the bal ance-
sheet however shows pound 2,500,000) while the reserve
capital stood at pound 3,60,417. The Tribunal expressed the
view that having regard to its global resources, the Lipton,

Ltd., was financially able to bear a slightly higher wage
structure in order to bridge the gap, in part ~at |east,
between the existing wage structure and the  [iving wage
st andar d. The Tribunal also referred to the «circunstance

that though the Lipton, Ltd., had incurred |losses in 1949
and 1950, it bad turned the corner in 1951 and the- Conpany
having overhauled its systemof sales, there was 'a rea-

sonabl e expectation of larger profits in future years. The
Tribunal said that in the course of argunents before it, it
put to the parties whether an overall increase of five lakhs
of rupees in the wage structure on an all India basis could

be borne by the conpany. The Tribunal then said:

" M. Sanuel was prepared to accept this additional burden
on the condition that in future there will be no liability
on the Conpany to, pay bonus to their workers on an ex
gratia basis, which they have been paying so far to their
workers every year at the rate of one nonth's basic salary."
On the aforesaid grounds, the Tribunal came to t he
conclusion that the Lipton, Ltd., could easily stand an
addi tional burden to the tune of five or six |akhs of rupees
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over the wages and dearness all owance at present paid to its
enpl oyees all over India, and as the total annual wage bil
of the Indian worknen was
22
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in the nei ghbourhood of about twenty | akhs, an increase of
20% allowed to all workers over their present wages and
-proportionate increase in the dearness all owance would not
exceed six lakhs. On this basis the Industrial Tribuna
gave its award.
The Labour Appellate-Tribunal substantially affirmed the
reasons given by the Industrial Tribunal and said that the
two questions which arose for determ nation were (1) whether
the existing scales of pay required revision and (2) whether
the revised scales as fixed by the Industrial Tribunal were
unwar r ant ed and beyond the financial capacity of the Lipton,
Ltd. Both these questions the Appellate Tribunal answered in
favour of ‘the respondent worknen.
In the appeals before us, the Ilearned AttorneyGenera
appearing for the Lipton, Ltd., has very strongly contended
that the reasons given by the Tribunals below for a revision
of the wage structure are wunsound in principle and
unjustified on facts; he has particularly laid stress on
the contradiction involved in taking the global financia
resources of the Lipton, Ltd., in support of an increase in
wages while holding that the Indian branch is a separate
entity dependent on its own profits for the paynent of
bonus. He has al so subnitted that the financial resources
of the Indian branch do not showany capacity to pay higher
wages; nor was there, according to him any reliable
evidence to show that the existing wage structure  required
revision if it was conpared to the wage structure in simlar
industries in the Delhi region. He pointed out that the
Tri bunal was wong in thinking that the Lipton, Ltd., turned
the corner in 1951 and that there was a reasonabl e
expectation of larger profits in  future vyears, and in
support of his contention, he referred to the appellant’s
statenent of the case, wherein the appellant stated in the
following chart fromthe profit and |loss figures of. the
Indian branch from 1949 to 1957 in the context ~of its
average capital:
171
1949 1950 1951 1952 1953 1954 1955 1956 1957
(in | akhs of rupees) 1

2

year.

Aver age
Capital (re-
presenting 162 158 167 209 195 235 245 193 165
Head office
Current Ac-
count).
Net Profit
(after taxa- 8.2 3.6 2.4 6.3 7.08.2 2.8 10.6 6.6
tion) (loss) (Il oss) (1 oss) (1 oss)
Per cen-
tage of Net
Profit/Loss 5.1 2.3 1.4 3.0 3.6 3.5 1.0 5.5 3.6
to the Aver- (loss) (loss) (1 oss) (1 oss)
age Capital
The |learned Attorney-General then referred to the alleged
adnmi ssion of Sanmuel as to the capacity of the Lipton, Ltd.,
to bear an additional burden of about five |akhs and drew
our attention to the affidavit of S. K Choudhury, personne
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officer of the Lipton Ltd., nmade before the Appellate
Tribunal, in which it was stated that Samuel never agreed

that the appellant was able to bear an additional burden of
five lakhs in the wage structure. On these subm ssions, the
| earned Attorney-General has very strongly contended that
the Tribunals below were wong, in principle as well as on
facts, in disturbing the present wage structure.

W think that, in the main, three questions arise for
consi deration: (1) were the Tribunals bel ow wong in having
regard to the global financial resources of the Lipton Ltd.,
in fixing the wage structure whereas for the paynent of
bonus the profits of the Indian branch only were taken into
consideration; (2) did the existing wage structure require
revision and was there any reliable evidence to show the
wage structure of any conparable industry in the sane
regi on, on the assunption that the capacity to pay shoul d be
gauged on the industry-cumregion basis; and (3) has Lipton

Ltd., financial capacity to bear the additional burden on
its Indian resources ?
172

It is necessary first to state that there is a distinction
bet ween bonus and wage-a distinction to which we had earlier
adverted in this judgnent. Bonus comes out of profits and
can claimno priority over dividend or other prior charges;

bonus is paid if after neeting prior charges, there is an
avai | abl e surpl us. Wages stand on a sonewhat different
footing; wages primarily rest on contract and are detern ned
on a long termbasis and are not necessarily dependent on
profits made in a particular year. ~The distinction between
the two has been adverted to in two recent decisions of this
Court: Messrs. Crown Alum nium Wrks v. Their Wrkmen (1)
and Express Newspapers (Private) Ltd. v. The Union of India
(2). In the Crown Al umniumWrks (1) ~this Court has
observed

" The old principle of the absolute freedom of contract and
the doctrine of laissez faire have yielded place to new
principles of social welfare and common good. Labour
natural ly | ooks upon the constitution of wage structures as
affording ' a bulwark agai nst the dangers of a -depression

saf eguard against wunfair nethods of  conpetition between
enpl oyers and a guarantee of wages necessary for the m ni mum
requirements of enployees’. There can be no doubt that” in
fixing wage structures in different industries, industria

adjudi cation attenpts,. gradually and by stages though it
may be, to attain the principal objective of a welfare state
to secure 'to all citizens justice, social and econonic To
the attainnent of this ideal the Indian Constitution has
given a place of pride and that is the basis of the new
guiding principles of social welfare and common good to
whi ch we have just referred."”

In so far as bare mininumwage is concerned, it “has been
held that no industry has the right to exist unless it is

able to pay its worknen at |least a bare mininum wage; in
other words, mnimm wage is the first charge on _an
i ndustry. In the later decision of the Express NewsPapers

(Private) Ltd. (2) the three concepts of the nminimm wage,
fair wage and living wage have been exanmined, and it has
been poi nted out that

(1) [1958] S.C.R 651, 660.

(2) [1959] S.C R 12.
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the content of the expressions " mninumwage ", " fair wage
“and " living wage " is not fixed and static; it varies and

is bound to vary fromtime to tine.
The present case is not one of paynment of the minimum wage;
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it is a case of paynent of a fair wage which still falls
short of a living wage. For the paynent of a fair wage as
for a living wage, the financial capacity of the industry is
undoubtedly a relevant consideration. The question before
us is-howis the financial capacity of the Lipton, Ltd., to
be judged? The question of the capacity of the industry to
pay a fair wage has been considered in the Expr ess
Newspapers (Private) Ltd. (1) (at p. 89) and the follow ng
observations are apposite-

" The capacity of industry to pay can mean one of three
things, viz.,

(i) the capacity of a particul ar unit (mar gi nal
representative or average) to pay,

(ii) the capacity of a particular industry as a whole to pay

or
(iii) the capacity of all industries in the country to
pay.

The Committee on Fair Wages had said (pp. 13-15 of the
report)

" In determning the capacity of an industry to pay, it
woul d be wong to take the capacity of a particular unit or
the capacity of all industries in the country. The relevant

criterion should be the capacity of a particular industry in
a specified region and, as far as possible, the sane wages
shoul d be prescribed for all units of that industry in that

region."
This is known as the industry-cumregion -basis for the
fixation of wages. ' In the Express Newspapers (Private) Ltd.

(1) this Court has |laid down the following principles for
the fixation of wages (at p. 92):

" The principles which enmerge fromthe above discussion are:
(1) that in the fixation of rates of wages ~which include
within its conpass the fixation of scales of wages also, the
capacity of the industry to pay is one

(1) [21959] S.C R 12.
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of the wessential circunstances to be taken into con-
sideration except in cases of bare subsistence or mni. mnmum

wage where the enployer is bound to pay t he same
i rrespective of such capacity;

(2) that the capacity of the industry to pay is to be
considered on an industry-cumregi on basis after taking a
fair cross section of the industry; and

(3) that the proper neasure for gauging the capacity of the
industry to pay should take into account the elasticity of
demand for the product, the possibility of tightening up the
Organisation so that the industry could pay . higher wages
without difficulty and the possibility of increase in._ the
efficiency of the | owest paid workers resulting in increase
in production considered in conjunction with the elasticity
of demand for the product-no doubt against the ultimte
background that the burden of the increased rate should not
be such as to drive the enpl oyer out of business.”

W do not think that it is necessary to decide in the
present case whether the Tribunals below were right in
having regard to the global resources of the Lipton, Ltd.,
in the mtter of the revision of the wagestructure; because
we consider that on an application of the principle of
i ndustry-cumregion, the revision of the wage-structure made
by the Tribunals bel ow cannot be said to be unjustified on
the financial resources of the Lipton, Ltd., as disclosed by
its trading results in India. The learned Attorney-GCenera
has referred to certain larger considerations: he has
suggested that if the gl obal resources of a conpany like the
Li pton, Ltd., which operates in several countries are taken
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into consideration in determning the wage structure, it way
result in disparity of wages in different regions giving
rise to industrial unrest and it may al so have the effect of
stopping new industries in this country and thereby increase
unenpl oynent . These are matters which may require serious
consideration in a nore appropriate case; but in the present
case we nmay examne the problemfromthe narrower point of
view, nanmely, the trading results in Indiaif the Lipton,
Lt d.

We may first. dispose of a subsidiary but connected
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point. In the Industrial Tribunal the case proceeded on the
footing that the Lipton, Ltd., had a uni form system of wages
in India and if the wage structure of the Delhi enployees
was revised it would nean revising the wage structure of the
enpl oyees in other Indianoffices as well. It was further
suggested that if the wage structure was uniformy revised
at all other places, then the cost of the increase in wages
taken 'along with the cost of other reliefs granted by the
I ndustrial ~Tribunal, would be much nore than five or six
| akhs. We do not think that this would be a good ground for
setting aside the award. The Industrial Tribunal, Delhi,
had jurisdiction to nake an award in respect of the
enpl oyees of the Delhi office only ; it had no jurisdiction
to nake an all-India award. Mreover, if the true principle
for fixation of wages is region-cumindustry, then there is
no reason why the Del hi award shoul d automatically apply to
all the other regions.

It has not been disputed before us that the existing wage of
the Del hi enpl oyees is far belowthe |iving wage. The first
guestion is-was there any reliable evidence to showthat in
conparable industries in the sane region, the wages were
hi gher and, therefore, the wage structure required 'revision
to the extent allowed by the Industrial Tribunal. On behalf
of the Union evidence was given about the scales of pay of
enpl oyees in the Delhi office of a nunmber of industria
undertaki ngs, such as the Standard Vacuum Q|  Conpany,
Thomas Cook (Continental) Overseas, Burna Shell, / Lever
Brothers (India) Ltd. and Associ ated Conpani es, and Marshal
Sons and Co. (India) Ltd. On behalf of the appellant it has
been contended that none of the above are -conparable

i ndustries; some are oil conpanies, sone engi neering
concerns and sone manufacturing concerns. On behalf of the
Union, it has been pointed out that so far as the drivers,

sweepers, peons, clerks, godown keepers, typists, stenogra-
phers and the like are concerned, and these formthe bul k of
the enpl oyees, their nature of work is about the same in al
the aforesaid industries and, therefore, there was a basis
for conparison on which the
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Tribunals below could proceed. W are of the viewthat it
is inpossible to say in this case that there was no evidence
on which the Tribunals could proceed to revise the wage
structure; on the contrary there was evidence accepted by
the Tribunals bel ow which justified a revision of the wage
structure.

The Appellate Tribunal also referred to the scales of pay

obtaining in Brooke Bond, India, and opined that the
appel l ant’s scal es of pay were |lower than the Brooke Bond
scal es. This opinion of the Appellate Tribunal has been

chal | enged before us; firstly, it has been contended that
though Brooke Bond has a simlar trading activity in tea, it
is not a conparable industry because it owns tea gardens in
I ndi a; secondly, it has been pointed out that no evidence of
the Brooke Bond s scal es of pay was given and the opini on of
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the Appellate Tribunal was a nere surmse. |t appears that
no evidence was given before the Industrial Tribunal about
the Brooke Bond's scales of pay, but sonme additiona

evidence was offered at the appellate stage; this was not,
however, accepted. 1In the circunstances, we do not think
that the Brooke Bond s scales of pay can be taken into
consi deration. But as we have earlier said, there was other
evi dence on which a conparison could be and was made by the
Tribunals below. That conparison justified an increase in
t he

The next question is-do the trading results in India of the
Lipton, Ltd., showthat it has the financial capacity to
bear the burden of the wave increase? The statenent, in
chart form of the profit and |loss figures from 1949-1957 to
which we have earlier referred, shows that net profits in
1952 exceeded six |akhs, in 1953 seven |akhs, in 1954 eight
lakhs and in 1956 ten l'akhs. - We have said earlier that
wages do not necessarily come out of the net profits of a
particul ar year, and it cannot be said that a fair wage nust
i nevitablly “be postponed till a fair return on capital is
obt ai ned. Wages are fixed on a long termbasis and depend
also on the cost of living and the needs of worknen.
Judging the trading results of the Indian business of the
Li pton, Ltd., over a period of years,
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we cannot say that the Tribunals belowconritted any error
in revising the wage structure. It is germane to point out

here that Sanuel’s evidence showed that the nanagerial staff
of the Indian business, recruited in England, receive very
hi gh sal aries. Sanuel said that the General Manager, who is
the Chief Executive Officer-of the Indian branch of the
Lipton, Ltd., gets a salary of Rs. 5,000 per nonth. The
next officer is the Adm nistrator whose pay is Rs. 4,250 per
nmonth. The third nman, who is the Manager of the Tea Depart-
ment, gets the same pay as the Administrator. The fourth is
the Accountant of the conpany and his pay is Rs. 3,800 per
nont h. The fifth is the Marketing Controller whose pay is
Rs. 3,650 per nonth. The Factory Manager gets Rs. 3,350 per
nonth. There are several other officers who al so get ‘a very
high salary and the total nunber of covenated Executive
Oficers consists of 32 Europeans and 17 Indians. ~ Now, the
point taken on behalf of the Union is that the -wage
structure of the Indian branch is top-heavy, in the  sense
that the higher adninistrative officers get a salary which
is out of all proportion to the wage scal e of the enployees
with whom we are now concerned. It is further contended that
the high salaries paid to the superior Executive  show (1)
that the wage structure of the |ower enployees requires
revision and (2) that the financial capacity of the -Indian
branch is not as negligible as the appellant wants to make
out. W think, however, that it is not the duty of -a Labour
Tribunal or Court to dictate to an industrial concern what
salaries should be paid to superior executive officers who
are not wor kmen wi t hin the meani ng of the
I ndustrial, D sputes Act, 1947. W have pointed out ,
however, in the Express Newspapers (Private) Ltd. (1) that "
the possibility of tightening up the organisation so that
the industry could pay higher wages without difficulty and
the possibility of increase in the efficiency of the |owest
paid workers resulting in increase in production nust be
considered in conjunction with the elasticity of demand for
the product-

(1) [1959] S.C R 12.
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no doubt- against the ultinate background that the burden of
the increased rate should not be such as to drive the
enpl oyer out of business ". This is an aspect of the matter
whi ch the Tribunal s bel ow had consi dered and the |Industria
Tri bunal had particularly said that the increase in the wage

structure was not such as would drive the Lipton, Ltd., out
of its Indian business.
Qur attention has been drawn to the financial inplications

of the award and it has been pointed out that the tota
annual cost to the conpany of the increase in the wage
structure of the enployees in the Delhi office would be in
the neighbourhood of Rs. 49,721 per year; on an all-India
basis it would be in the nei ghbourhood of Rs. 2,71,000 and
odd. Having regard to the evidence which Sanuel gave it
cannot be said that the burden of the increased rate was
such as woul d be beyond the financial resources of the Lip-
ton, Ltd., onitstrading results in India or was such as
would drive the Lipton, Ltd., out of India. Even on the
basis 'of ~ all the reliefs granted by the award, the tota
cost to  the conpany for the Delhi office would be in the
nei ghbourhood of Rs. 1,15,000 and on-an all-India basis Rs.

6, 34, 000. W have said earlier that the award was not an
all-India award, and so far as the fixation of wages is
concerned, it nust be judged on the principle of industry-
cumregion. So judged, we do not think that the increase is
beyond the financial resources of the Lipton, Ltd., as

di sclosed by its trading results in India.

On behal f of the appellant, it has been subnitted that one
of the tests for nmeasuring the capacity of the industry to
pay the increased wage is, anobngst others, the selling price
of the product and it has been pointed out that by reason of
the inposition in 1953 of an excise duty of three annas per
pound of packet tea, there is serious conpetition fromthose
who sell tea in |oose formand any further increase in price
will give rise to consuners’ ~resistance and ultinmately
result in lesser sale and |l esser profits. In our | opinion
the industrial Tribunal rightly pointed out that the
noderate increase in the wage scale proposed by it /would
only

179

be a very small fraction of the overall cost of production
of a packet of tea and would have very little repercussion
inits price.

Lastly, our attention was drawn to an award of the Specia
I ndustrial Tribunal, Mdras, dated Cctober 15, 1956, between
the nanagenent of the Lipton, Ltd., Madras and its - workers
enpl oyed in Madras where on nore or less sinilar facts the
Industrial Tribunal repelled the argument on behalf of the
wor knmen that the global financial position of the Lipton,
Ltd., should be taken into account in considering the
capacity of the conmpany to pay higher salaries and  dearness
al l owance, and it was held that the Lipton, Ltd., could not
be burdened with any additional liability and the enployees
must wait for better days. That award is not the subject of
the present appeals and we consider it wunnecessary, —and
i ndeed inadvisable, to make any pronouncerment as to the
correctness or otherw se of that award.

The only other point which requires consideration is the
guestion of the date from which the new scal es of pay should
cone into effect. The Industrial Tribunal fixed January 1
1954, on the ground that the Union had presented its charter
of demands to the appellant for the first tinme towards the
end of Decenber 1953. W are unable to agree with the
Tribunals below that the circunstance that a charter of
demands was presented in December 1953 is a good ground for




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 20 of 20

giving retrospective effect to the new scal es of pay. The
charter of demands presented by the Union consisted of 20
items and in the matter of the wage scale what the Union
demanded was in sone cases nmore than 50 to 75% i ncrease on
the existing scales of pay. OCbviously, the demands were
exorbitant and the nanagenment was justified in refusing to
accept the demands in toto. W are, therefore, wunable to
agree that retrospective effect should be given to the new
scales of pay fromJanuary 1, 1954. The award was nmade on
August 18, 1955, and it was published on Cctober 6, 1955.
We think that it will be nore just to bring the new scales
of pay wth effect from Novenber 1, 1955, and we direct
accordingly.” The other directions given
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by the Industrial Tribunal to bring the present enployees
into the new scales of pay will stand subject to the

necessary nodification that instead of January 1, 1954, the
rel evant date shoul d be Novenber 1, 1955.
The result, therefore, is as follows: Appeal No. 715 of 1957
is dism'ssed with costs. Appeals Nos. 713 and 714 of 1957
are allowed to the extent indicated above. The order for
the grant of bonus for 1951 is set aside and the new scales
of pay will take effect from Novenmber 1, 1955, instead of
from January 1, 1954. There will be no order for costs in
these two appeal s.

Appeal s Nos. 713 and 714 al lowed in part.

Appeal No. 715 dism ssed.




