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ACT:

M ninun1 Wages- Notification fixing wage structure-If ‘ultra
vires-Validity of enactnent-Capacity of enployer to pay, if
rel evant considerati on-M ni nrum Wages Act, 1948 (XI of 1948),
SS. 5, 9.

HEADNOTE:

The petitioners, representing certain tile factori es,
chall enged the validity of the M ninum Wages Act, 1948,  as
also the notification issued by the Kerala Governnent
prescribing mnimumrates of wages in respect of enploynent
in the tile industry on the report of a conmittee
constituted under the Act and consi sting of the
representatives both of the enployers and enployees who
agr eed with its recomendations. The case of t he
petitioners was that the notification had in effect ' fixed
not mninmum wages but fair wages and since neither the
conmittee nor the Governnent in fixing themhad considered
the capacity of the enmployers to pay, the notification was
voi d.

Held, that in view of the decisions of this Court the con-
stitutional validity of the Act could no |onger be in doubt
and any hardship that may be caused to enployers by the
wages fixed wunder the Act or their incapacity to pay the
same are irrelevant considerations in fixing such wages.
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The Edward MIls Co. Ltd. v. The State of Ajner, [1955] 1
SSCR 735 Bijay Cotton MIIs Ltd. v. State of A mer,
[1955] 1 SS.C.R 752 and M's. Crown AluniniumWrks v. Their
Wor kmen, [ 1958] S.C.R 651, referred to.
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Wi le, therefore, in fixing the m nimum wage nothing can be
added to its conponents that nmay take it near the |ower
level of the fair wage, the mni numwage nmust ensure not
only the sustenance of the enployee and his famly but also
preserve his efficiency as a worker and that is what is
contemplated by the Act. It is an error to think that the
mnimum wage is just what a worker requires to cover his
physi cal needs and to keep hinsel f above starvation

There can be no anal ogy between the M ni num Wages Act which
prescri bes the econom ¢ and industrial nminimmand a statute
which prescribes its own m ni mumthat approximtes nore or
less to the fair wage standard and so makes it necessary to
consi der the enployer’s capacity to pay.

Express Newspapers (P.) Ltd. v. The Union of India, [1959]
S.C.R 12, explained and distingui shed.

This Court would ordinarily refuse to consider the nerits of
the wage structure set up by the Notification on the
recommendat i ons of the commttee, agreed to by the
representatives of  the enployers and the enployees. The
fact that wages paid in other industries in the State or in
other States in conparable concerns are |ower does not
necessarily show that the rates prescribed by t he
Notification are unduly high.

A notification under the Act nust apply to all the factories
in the State and the State cannot permt or be associated
with a departure from it for that ~would anmunt to a
contravention of SS. 22 and 25 of the Act. If a departure
is considered necessary, the proper course wuld be to
withdraw the notification in respect of the area concerned
or to reconsider and nmodify it if necessary.

JUDGVENT:

ORI G NAL JURI SDI CTI ON: Petition No. 102 of 1958.

Petition wunder Art. 32 of the Constitution of India for
enf orcenent of Fundanental Rights.

M K. Nanmbiar, and S. N. Andley, for the petitioners.

H. N Sanyal, Additional Solicitor-General of India,

M P. Balagavgadhar Menon and Sardar Bahadur, for the
respondent s.

1961. April 14. The Judgnent of the Court was delivered by
GAJENDRAGADKAR, J.-The Government of Kerala( appointed a
Conmittee in exercise of its powers
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conferred by cl. (a) of sub-s. (1) of s. 5 of the M ninmm
Wages Act, 1948 (Act Xl of 1948) (hereafter called the Act),
to hold enquiries and advise the GCovernment' in fixing
m nimumrates of wages in respect of enploynment in the /'tile
i ndustry and nom nated ei ght persons to constitute the said
Commttee wunder s. 9 of the Act. This notification was
publ i shed on August 14, 1957. The Committee made its report
on March 30, 1958. The CGovernnent of Kerala then considered
the report and issued a notification on My 12, 1958,
prescribing mnimm rates of wages as specified in the
schedul e annexed thereto. This notification was ordered to
come into effect on May 26,1958. On that date the present
petition was filed under Art. 32 by the nine petitioners who
represent six tile factories in Feroke Kozhi kode District,
challenging the validity of the "Act as well as the validity
of the notification issued by the Government of Kerala. The
State of Kerala is inpleaded as respondent to the petition
The petitioners allege that the m nimumwage rates fixed by
the notification are very much above the | evel of what may
be properly regarded as mni rumwages and it was essentia
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that before the inpugned wage rates were prescribed the
enpl oyers’ capacity to pay should have been considered.
Since this essential element had not been taken into account
at all by the Committee as well as by the respondent the
notification is ultra vires and inoperative. According to
them the burden inposed by the notification is beyond the
financial capacity of the industry in general and of their
i ndi vidual capacity in particular, and this is illustrated
by the fact that nearly 62 tile factories in Trichur closed
soon after the notification was published. The petitioners
seek to challenge the validity of the Act on severa
grounds set out by themin clauses (a) to (g) of paragraph
21 of the petition. It is urged that the Act does not
define what the mninumwage is to conprise or to conprehend
and as such confers arbitrary authority on the appropriate
Covernments to inpose unreasonable restrictions on the
enpl oyers. "The ~law conferriing such arbitrary power is
violative of Art. 19(1)(g) of the Constitution. Since the
Act

949

enpowers the fixation of a wage which nay disable or destroy
the industry it cannot be said to be reasonable and as such
is beyond the purview of Art. 19(1) and (6) of the
Consti tution. The ~ Act -does not lay down any reasonable
procedure in the inposition of restrictions by fixation of
m ni mum wage and so jaut hori ses any procedure to be adopted
which nmay even violate the principles of natural justice.
It is also alleged that the Act is discrimnatory in effect
inasmuch as it submits sone industries to its arbitrary
procedure in the matter of fixation of m nimum wages and
| eaves other industries to the nore orderly and regulated

procedure of the Industrial Disputes Act. It is on these
grounds that the validity of the Act is

i mpugned.

The petitioners inpugn the validity of the notification also
for the same reasons. Besides, it is wurged that the

notification has in effect fixed not mninumwages but fair
wages and so it was essential that the capacity of the
enpl oyers to bear the burden proposed to be inposed ought to
have been considered. Failure to consider this essentia
aspect of the mtter has, it 1is urged, rendered the
notification void. That in substance is the nature of the
case set out by the petitioners in their present petition
The respondent has traversed all these allegations. It is
urged that the validity of the Act is no ~longer open to
chal l enge since the question is concluded by the decisions
of this Court; and it is alleged that what the notification
purports to do is to fix the m nimum wage and no nore and as
such the capacity of the enployer to pay such a m ni nrum wage
isirrelevant. It is further alleged that decisions of this
Court have firmy established the principle that- in the
matter of fixing mnimumwages the capacity of the enployer
to pay need not be considered and that if any enployer is
unable to pay what can be regarded as m ni mrum wages to his
enpl oyees he has no right to carry on his industry. It is
further pointed out that out of 18 factories in Feroke only
six factories have cone to this Court and it is suggested
that the grievance nade by the petitioners that the wage
rates fixed are
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beyond their capacity is not genuine or honest. The
respondent also points out that the Conmittee appointed by
it was a representative Conmittee and its report showed that
it had considered the matter very carefully. Al ternatively
it is wurged that the report of the said Comittee would




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 13

show that the capacity to pay had not been ignored by the
Conmi ttee. The inmpact of the mninumwage, rate suggested
by it had been considered by the Conmittee and so the
Conmittee nmade its reconmendati ons area-wise. 1In regard to
the closure of factories in Trichur the respondent’s case
was that the said closure was not the result of financia

inability of the factories to bear the burden but was
probably actuated by political notives. The respondent also
put in a general plea that in fact all the factories in the
Kerala 'State except some of the factories in the Trichur
area and one of the petitioners had inplenented t he
notification without any objection or protest; and so it was
argued that there was no substance in the grievance nade by
the petitioners. That ' in brief is the nature of the
contentions raised by the respondent in reply to the
petitioner’s case.

At this stage it would be relevant to refer briefly to the
Conmittee s report in the order to find out how the
Conmittee proceeded to discharge its task and what is the
nature of its recomendations. The Commttee consisted of
ei ght menbers three of whom —were t he enpl oyers’
representatives and three the enployees’ representatives
while the Chairman M. V. R Pillai and M. G S.Pillai, the
District Labour Oficer, were nom nated on the Conmttee as
i ndependent nenbers. The Chairnman M. Pillai isa MA, M
Sc. in Economics of the London University. He is a
Pr of essor of Economics in the University College at
Trivandrum and has had consi derable experience inasmuch as
he has served on several such Committees in the past. The
Conmittee issued a questionnaire to all thetile factories
in the State and other persons interested, considered the
replies received from them personally visited certain

factories, recorded evidence of vari ous associ ati ons
representing the
951

tile factories as well as of individuals, and took into
account various facts which the Commttee thought were
rel evant. The report of the Committee shows that, subject
to minor differences disclosed in the nminute -of dissent
filed by M. K Subranonia lyer and the reply to it filed by
M. A Karunakaran, the recomendations of the  Commttee
were wunaninobus and so prima facie we start with the fact
that the recomendati ons of the Commttee were approved not
only by the two independent nenbers but they secured the
concurrence of the representatives of the enployers as  well
as the enpl oyees.

The report of the Committee consists of five  chapters.
Chapter 1 deals with the devel opment of the tile industry in
Keral a, chapter 11 deals with the probl em of standardisation
in the tile industry, chapter 11l considers the problem of
wage-structure area wi se, chapter |V discusses the  problem
of mni numwage fixation, its principles and procedure, and
chapter V records the conclusions and recomrendati ons of the
Conmittee. In dealing with the problemof wage structure
the Conmittee has observed that the prevailing wage rates in
the tile factories in the State show considerable difference
from one centre to another, and that, according to the
Conmittee, is partly due to historical factors and partly to
the economic status of the workers in the areas concerned.
The Committee forned the opinion that there being very
little scope for alternative enploynent except in low paid
agricultural occupations the bargaining position of the
workers has all along been very weak and wages too have
tended to remain at a relatively lowlevel. It is in the
light of this background that the Committee naturally
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proceeded to consider the problemof the fixation of mninum
wage rates.

The Conmittee has accepted the observation of the Fair Wages
Committee that the m ni numwage "nust provide not nerely for
the bare subsistence of |ife but for the preservation of the
efficiency of the workers.” Then it examned the food
requirenents of the enployee on the basis of three
consunption wunits recognized in Dr. Aykroyd' s forml a. It
t hen adopt ed

952

the assessment made by the Planning Commi ssion in regard to
the requirements of the enployees in cotton textiles and
pl aced the enployee’s  requirenent at a per capita
consunption of 18 yards per unit, then it took into account
the requirenent of housing and it held that the additiona

requi rements of workers for fuel, lighting and additiona

m scel | aneous itens of expenditure should generally be fixed
at 20% of the total wage in cases where the actua

percentage has not been found out by a famly budget
enqui ry. The Conmmittee was conscious that it had to
approach —the probl em fromthe point of view of the m ninmm
needs of workers in order to nmaintain a subsistence
standard, and so it enunerated the requirenents of workers
in that behalf as food, clothing, fuel, lighting and other
m scel l aneous items in which are also included rent,

education, nedical aid and entertainment. On this basis the
Conmittee formul ated the weekly food budget of the enpl oyee,

added to it the requirement of clothing and mscellaneous
itemns. According to the Cormittee the total weekly expen-
diture on this basis would be food 13.03, clothing 1.15 and
m scel |l aneous 2.84, the total being Rs.~ 17.02 nP. The
Conmittee then observed "calculating on the basis " of six
days per week a worker should get a minimmof Rs. 2.67 nP

per day to maintain a °’subsistence  plus’ standard. "
Utimately the Comm ttee reconmended that the mni mum basic
wage of an unskilled worker in the A" region, viz., Quilon

and Feroke, should be Re. 1. Wth a cost of living index for
the tile Centers at an average figure of 400, and the
m ni mum requirenents of the workers at Rs. 2.67 nP. this
basi ¢ wage corresponds to 150 in the cost of ~living index
nunber. As to dearness allowance the Commttee recomended
that it should be related to the cost of living index and
that the dearness allowance should be fixed at the rate of 1
nP. for every two points for all points above 200. Thus,
when the cost of living index is 400 an wunskilled worker
will get Re. 1 as basic wage and Re. 1 as dearness all owance
making a total of Rs. 2. The Conmittee added that if the
rise in the cost of living had to be conpletely
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neutralised he should get Rs. 1.67 nP as dearness all owance,
but he gets only Re. 1 that is to say 100/ 167 or 60% of the
increase in the cost of living. Therefore, the extent of
the neutralisation of the increase in the cost of living is
60% The Conmittee recogni sed regional differences and  so
introduced five Gades classified as A, B, C Dand E for
the purpose of fixing the wage structure. The Committee
hoped that the regional differences recormmended by it would
enable the backward areas to cone up by inproving the
efficiency of production and nmarketing so that eventually
they will be in a position to pay the sane wages as advanced
ar eas.

The notification issued is substantially on the |ines of the
recomendati ons nmade by the Committee. Enployees engaged in
the tile industry have been categorised and their nininmm
wage rates have been classified into clauses A to E. In




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 13

regard to dearness all owance the notification provides that

a flat rate of dearness allowance for al | wor ker s
irrespective of sex or grade shall be paid at the rate of
one naya paisa for every two points in the cost of [living
index in each year in excess of Rs. 200. Thus the

notification purports to prescribe the mninmum rates of
wages in regard to tile industry in the State; it is the
validity of this notification that is inpugned before us by
the present petition.

Before dealing with the points raised by M. Nanmbiar on
behal f of the petitioners it is necessary to refer very
briefly to the material provisions of the Act. This Act was
passed in 1948, because it was thought expedient to provide
for fixing mninumrates of wages in certain enploynents.
Under s. 3 the appropriate Governnent is enmpowered to fix
mni. mumrates of wages in regard to enploynents as therein
specified, and review the sane at such intervals as
specified by s: 3(1). Section 3(3) contenplates that in
fixing or refixing mnimmrates of wages different mninmm
rates of wages nmay be fixed for different schedul ed
enpl oyments, different classes of work in the same schedul ed
enpl oynments, adults,

120
954
adol escent s, children and apprentices, and di fferent
| ocalities. Under s. 4 any minimumrate of wages fixed or

revised may, inter alia, consist of a basic rate of wages
and a special allowance at a rate to be adjusted, or a basic
rate of wages with or w thout the cost of living allowance
and the cash value of the concessions in respect of supplies
of essential combpdities at  concession rates ‘where so
authorised or an all-inclusive rate allowi ng for the basic
rate, the cost of living allowance and the cash val ue of the
concessions if any. Section 5 prescribes the procedure for
fixing and revising mninumwages. It is under this section
that a Conmittee was appointed by the respondent in the
present case. Section 9 makes provision for the composition
of the Committee. Such Conmittees have to consist of /equa

nunber of representatives of enployers and enpl oyees and of
i ndependent persons not exceeding. one-thirdof the tota

nunber of menbers. Section 12(1) inposes on the enployer
the obligation to pay the m nimumrates of wages prescribed
under the Act. Section 22 provides for penalties for
of fences and s. 22A nakes a general provision for punishnent
of of fences not otherw se expressly provided for.” Under s.
25 any contract or agreenent whether nade before or after
the comencenent of this Act which affects an “enpl oyee’s
right to a minimumrate of wages prescribed under the Act
shall be null and void so far as it purports to reduce the
said mnimum rate of wages. Section 27 enmpowers the
appropriate CGovernment, after giving notification as
prescribed, to add to either part of the schedule any
enpl oyment in respect of which it is of opinion that mnimnmm
rates should be fixed, and thereupon the schedul e shall - be
deened to be anended accordingly in regard to that State.

In the case of The Edward MIls Co. Ltd., Beawar & Ors. .

The State of Ajmer (1), the validity of s. 27 of the Act was
chal l enged on the ground of excessive delegation. it was
urged that the Act prescribed no principles and laid down no
standard which could furnish an intelligent guidance to the
administrative

(1) [1955] 1 S.C R 735.
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authority in making selection while acting under s. 27 and
so the matter was left entirely to the discretion of the
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appropriate Government which can anend the schedule in any

way it |iked and such delegation virtually amunted to a
surrender by the Legislature of its essential |egislative
function. This contention was rejected by Mukherjea, J., is

he then was, who spoke for the Court. The |earned Judge
observed that the Legislature undoubtedly intended to apply
the Act to those industries only where by reason of un-

or gani sed | abour or want of proper arrangenents for
ef fective regul ation of wages or for other causes the wages
of labourers in a particular industry were very |ow He

also pointed out that conditions of |abour vary under
different circunmstances and from State to State and the
expedi ency of including at particular trade or industry
within the schedul e depends upon a variety of facts which
are by no nmeans uni formand which can best be ascertai ned by
a person who is placed in charge of the administration of a
particular State.  Thatis why the Court concluded that in
enacting s. 27 it could not be said that the Legislature had
in any way -stripped itself of its wessential powers or
assigned " to the adnministrative authority anything but an
accessory-or subordi nate power which was deened necessary to
carry out the purpose and the policy of the Act.

In the same year another attenpt was made to challenge the
validity of the Act in Bijay Cotton MIls, Ltd. v. The State
of Ajmer (1). Thi's time the crucial sections of the Act,

nanely, ss. 3, 4 and 5 were attacked, and the chall enge was
based on the ground that the restrictions inposed by them
upon the freedom of contract violated the fundamental right
guaranteed under Art. 19(1)(g) of the Constitution. Thi s
chal | enge was repelled by Mukherjea, J., as he then was, who
agai n spoke for the Court. The |earned Judge held that the
restrictions were inposed in the interest of the genera

public and wth a viewto carry out-one of the directive
principles of State policy as enbodied in Art. 43 and so the
i mpugned sections

(1) [1955] 1 S.C R 752.
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were protected by the ternms of cl. (6) of Art. 19 In
repelling the argunment of the enployers’ inability to neet
the burden of the nminimum wage rates it was observed that
"the enployers cannot be heard to conplain if “they are
conpelled to pay mnimmwages to their —labourers -even
though the |abourers on account of their poverty and
hel pl essness are willing to work on | esser wages, and that
i f individual enployers mght find it difficult to carry on
busi ness on the basis of nininmumwages fixed under the Act
that cannot be the reason for striking down the law itself
as unreasonable. The inability of the enployers may in nany
cases be due entirely to the economc conditions of ~ those
enpl oyers."” It would thus be seen that these two decisions
have firmy established the validity of the Act, and there
can no |onger be any doubt that in fixing the mininmm wage
rates as contenplated by the Act the hardship caused to
i ndi vidual enployers or their inability to neet the burden
has no relevance. Incidentally, it may be pointed out that
in dealing with the mnimumwage rate,,; intended to be pre-
scribed by the Act Mikherjea, J., has in one place observed
that the | abourers should be secured adequate |living wages.

In the context it is clear that the | earned Judge was not
referring to |living wages properly so-called but to the
m ni mum wages wth which alone the Act is concerned. In
view of these two decisions we have not allowed M. Nanbiar
to raise any contentions against the validity of the Act.

It is true that M. Nanmbiar attenpted to argue that certain
aspects of the matter on which he wished to rely had not
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been duly considered by the Court in Bijay Cotton Mlls
Ltd.’s case (1). In our opinionit is futile to attenpt to
reopen an issue which is clearly concluded by the decisions
of this Court. Therefore, we will proceed to deal with the
present petition, as we nust, on the basis that the Act
under whi ch the Committee "-as appoi nt ed and the
notification was ultinately issued is valid.

We have al ready seen what the Act purports to achieve is to
prevent exploitation of |abour and for

(1) [1955] 1 S.C R 752.
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that purpose authorises the appropriate Governnent to take
steps to prescribe mninumrates of wages in the schedul ed
i ndustries. I n an under-devel oped country which faces the
problem of wunenploynent on.a very large scale it is not
unlikely that |abour nmay offer to work even on starvation
wages. The policy of the Act is to prevent the enploynent
of such sweated labour in the interest of general public and
so in prescribing the m nimum wage rates the capacity of the
enpl oyer ' need not be considered. What is being prescribed
is mninmmwage rates which a welfare state assunmes every
enpl oyer nust pay before he enploys labour. This principle
is not disputed (Vide: Messrs. Crown Al umnium Wrks v.
Thei r Wor kmen( 1)

it is, therefore, necessary to consider what are the
conponents of a mininumwage in the context of the Act. The
evi dence | ed before the Committee on Fair Wages showed that
sone witnesses were inclined to take the view that the
m ni mum wage i s that wage whichis essential to cover the
bare physical needs of a worker and his fam ly, whereas the
overwhelmng majority of witnesses agreed that ~a m ni mum
wage shoul d also provide for sone ot her essentia

requirements such as a mininum of education, nmedi ca

facilities and other anenities. The Commttee came to the
conclusion that a m ni num wage must provide not nmerely for
the bare subsistence of |ife but for the preservation of the
efficiency of the worker, and so(it nust also provide for
sone neasure of education, nedical requirenents and
anenities. The concept about the conponents of the m ninmm
wage thus enunciated by the Conmittee have been generally
accept ed by industrial adjudication in this country.
Sonetinmes the mninmumwage i s described as-a bare m nimum
wage in order to distinguish it fromthe, wage structure
which is ’'subsistence plus or fair wage, but too nmuch
enphasis on the adjective "bare" in relation to the mninmm
wage is apt to lead to the erroneous assunption that the
mai nt enance wage i s a wage whi ch enabl es the worker to cover
his bare

(1) [1958] S.C.R 651
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physical needs and ]Keep himself just above starvation

That clearly is not intended by the concept of mi ni mum wage.
On the other hand, since the capacity of the enployer to pay
is treated as irrelevant, it is but right that no addition
shoul d be nade to the com ponents of the m ni mum wage which
woul d take the mni nrumwage near the |ower |evel of the fair
wage, but the contents of this concept nust ensure for the
enpl oyee not only his sustenance and that of his famly but
must also preserve his efficiency as a worker. The Act
contenpl ates that m ni mum wage rates should be fixed in the
schedul ed industries wth the dual object of providing
sust enance and mmi ntenance of the worker and his family and
preserving his efficiency as a worker.

M. Nanbiar contends that when the statute purports to
prescribe a minimumwage in effect it directs the fixation
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of a statutory m nimumwage and as such, capacity to pay
nmust be considered before such mninumwage is fixed. Hi s

argument is that in any event the inpugned notification
statutorily prescribes such mninmumwage rates for the tile
industry in the State of Kerala and as such the rates so
recormended do not constitute merely the industrial and
econom ¢ mninmum as understood by industrial adjudication
but it constitutes a statutory mninmumwhich can be fixed
only after taking into account the enployers’ capacity to
pay the same. |In support of this argunent M. Nanbiar has
strongly relied on sone observations nade by this Court in
the case of Express Newspapers (Private) Ltd. v. The Union
of India (1). W wll presently refer to the sai d
observations but in appreciating the nature and effect of
the said observations it is necessary to recall that in that
case the Court was dealing with the problemof fixation of
wages in regard to Wrking Journalists as prescribed by s. 9
of the Wirking Journalists (Conditions of Service) and
M scel | aneous Provisions Act, 1955 (45 of 1955). Section 9
of the said Act required that in fixing rates of wages in
respect of working journalists the Board had to have regard
to the cost of living, the preval ent

(1) [1959] S.C R 12.
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rates of wages for conparabl e enpl oynents, the circunstances
relating, to newspaper industry in different regions of the
country and to any other circunstance which to the Board may
deem rel evant. It was held that  the wage structure
contenmplated by s. 9 was not the structure of mnimm wage
rates, it was a wage structure pernmitted to be prescribed by
that statute after taking into account ~several  rel evant
facts and the schene of that Act showed that ‘the wage
structure thus contenpl ated was very much beyond the m ni mum
wage rates and was nearer the concept of a fair wage. That
is why the Court took the viewthat ~the expression "any
other circunstance" specified by s.” 9 definitely included
the circunstance, nanely, the capacity of the industry to
bear the burden and so the Board was bound to take that
factor into account in fixing the wage structure. It
appeared to the Court that this inmportant elenent had not
been considered by the Board at all and that introduced a

fatal infirmty in the decisions of the Board. Thus, " the
wage structure with which the Court was concerned in that
case was not the mini. numwage structure at all. It is
essenti al to renenber this aspect of ~the natter in

appreciating the argunent wurged by M. Nanbiar on the
strength of certain observations made by this Court in the
course of its judgment.

In the course of his judgnent Bhagwati, J., who  spoke for
the Court, has el aborately considered several aspects of the
concept of wage structure including the concept of - m nimum

wage. The concl usion of the Fair Wage Committee as to the
content of the m ni mum wage has been cited wi th approval (p.
83). Then a distinction has been drawn between a  bare

subsi stence or mnimmwage and a statutory mnimm wage,
and it is observed that the statutory mnimumwage is the
m nimum which is prescribed by the statute and it nmay be
hi gher than the bare subsistence or mni numwage providing
for some neasure of education, nedical requirenents and
anenities (p. 84). This observation is followed by a
di scussi on about the concept of fair wage; and in
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dealing with the said topic the M ninmum Wages Act has al so
been referred to and it is stated that the Act was intended
to provide for fixing mnimumrates of wages in certain




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 13

enpl oyments and the appropriate Governnment was thereby
empowered to fix different mninum rates of wages as
contenplated by s. 3(3). Then it is stated that whereas the
bare mininmum or subsistence wage would have to be fixed
irrespective of the capacity of the industry to pay the
m ni mum wage thus contenpl ated postul ates the capacity of
the industry to pay and no fixation of wages which ignores
this essential factor of the capacity of the industry to pay
could ever be supported. M. Nanmbiar contends that the | ast
part of the observation refers to the nminimm wage
prescri bed by the Act and it requires t hat bef ore
prescribing the said wage the capacity of the industry nust
be considered. W do not think that this argunent is well

f ounded. It would be noticed that in considering the
di stinction drawmn between the mininum wage fixed by
i ndustrial adjudication and the m ni num wage prescribed by a
statute which is called statutory mnimumit has been nmmde
cl ear that the latter can 'be higher than the bare
subsi st ence or m ni.mum wage and as such is different in kind
fromthe industrial mninumwage. W do not think that the
observation in question was -intended to lay down the
principle that whereas a mi nimum wage can be |aid down by an
i ndustrial adjudication without reference to an enployer’s
capacity to pay the sane it cannot be fixed by a statute
wi t hout considering the enpl oyer’s capacity to pay. Such a
conclusion would be plainly illogical and unreasonable. The
observati ons on which M. Nanbiar relies do not support the
assunption nade by him and were not intended to |ay down any
such rule. Cases are not unknown where statutes prescribe a
mnimm and it is plain from the relevant statutory
provisions thenselves that the mninumthus prescribed is
not the econom c or industrial mninumbut contains  severa

conponents which take the statutorily prescribed m ninmm
near the level of the fair wage, and whenthat is the ‘effect
of the statutory provision capacity to pay may no doubt have
to be
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considered. It was a statutory wage structure of this’'  Kkind
with which the Court was dealing . in the case of Express
Newspapers (Private) Ltd. (1), because s. 9 authorised the
i mposition of a wage structure very nuch above the |l evel  of
the mnimm wage and it is obvious that the observations
made in the judgnent cannot, and should not, be divorced
fromthe context of the provisions with respect to which it
was pronounced. Therefore, we feel no hesitation in reject-
ing the argunment that because the Act prescribes  mininmum
wage rates it is necessary that the capacity of the enpl oyer
to bear the burden of the said wage structure nust be
consi der ed. The attack against the validity of the
notification nade on this ground nust

therefore fail

It still remains to consider whether in fact the @ noti.
fication has prescribed a wage structure which is above the
level of the mnimm wage properly socalled. [f the

notification has in fact prescribed a wage structure which
is nearer the fair wage |l evel and is above the m nimum wage
structure that no doubt would introduce an infirmty in the
notification since it does appear that the capacity of the
enpl oyer to bear the burden has not been considered either
by the Committee or by the Governnment. This part of the
attack against the notification is based on two grounds.
M. Nanbiar contends that in making its cal cul ations about
the mni mum wage rates the Conmittee has taken into account
an item of entertainnent, and that, says M. Nanbiar, is
clearly inadm ssible. He also points out that the Cormttee
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has described the daily minimumof Rs. 2.67 nP. ultimtely
deduced by it as intended to maintain the enployee's
subsi stence plus’ standard and that again shows that the
wage structure is above the mininmum standard and goes
towards the Ilower level of the fair wage. W are not
inmpressed by this argurment. It would be recalled that
amongst the m scell aneous itens in respect of which Rs. 2.84
nP. are added by the Conmittee in its calculations are rent,
educati on,
(1) [1959] S.C. R 12.

121
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medical aid and entertainment. The first three are not
i nadm ssible, and so the attack is against the inclusion of
the last itemalone. Even assuning that the last item is
inadmi ssible it is not difficult to imagine that the
addition of this last itemcould not have meant much in
the calculations of the Commttee, and so the grievance made
on account of the inclusion of the said item cannot be
exagger at ed- There are, however, two other factors which
are relevant —in this connection. Wuat the Comittee has
descri bed as the subsistence plus’ standard should on its
own calculations represent the daily mnimmof Rs. 2.84
nP., not Rs. 2.67 nP. Rs. 2.67 nP. is plainly the result of
m scalculation so/ that it can be safely assuned that the
said sumwhich is taken to represent the daily mninum to
maintain a ’'subsistence plus’ standard in fact does not
i ncl ude an amobunt which may be attributed to ‘entertainment.
Besides, it is necessary to remenber that what the Committee
has ultimately recommended is not the award of Rs. 2.67 nP
whi ch according to it represents ’'subsistence. pl us’
standard but only Rs. 2 and that itself shows that what is
re. comended is belowthe 'subsistence plus’ standard.
There is yet another point which |leads to the  sane
conclusion. Even if the whole of the m scellaneous item is
excluded and calculations are made on the basis that the
total permissible items anmount to Rs. 14.18 nP. we would
still reach the figure for the daily mnimmwhich is' nore
than Rs. 2. Therefore, look at it how we nmay, /it is
i mpossible to accept the argurment that the wage structure
ultimately recomrended by the Conmmittee is anything higher
than what the Committee thought to be the mninmm wage-
structure. Therefore, we are not prepared to hold that the
notification which is in conformty with the recommendations
of the Comrittee has prescribed wage rates which-are higher

than the m ni num wage structure. |If that be so, failure to
take into account the capacity of the industry to bear the
bur den can i ntroduce no infirmty ei t her in the

recomrendations of’ the Conmttee or in the wnotification
foll owi ng upon them
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M. Nanbiar no doubt wanted to attack the nmerits 'of the
notification on the ground that the wage rates fixed by it
are wunduly high. 1In that connection he relied on the fact
that the mnmnimum wage rates prescribed by the Madras
CGovernment by its notification published on February 25,
1952, as well as the wage rates prevailing in other
industries in Kerala were slightly lower. He also pointed
out that the wage rates awarded by industrial adjudication
and even the clainms made by the enpl oyees thenselves would
tend to show that what has been awarded by the notification
is higher than the prescribed m ni num wages. It is not
possi bl e for us to entertain this contention. The
determination of mninmmwages nust inevitably take into
account several relevant factors and the decision of this
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qguestion has been left by the Legislature to the Committee
which has to be appointed under the Act. W have already
referred to the conposition of the Comrittee and have

reviewed very briefly its report. Wen a Comittee
consisting of the representatives of the industry and the
enpl oyees consi ders the problem and makes its

recomrendations and when the said recomendations are
accepted by the Governnent it would ordinarily not be
possible for us to exanmine the nerits of the recommendati ons
as well as the nerits of the wage structure finally notified
by the CGovernnent. The notification has accepted the
recomendations of the Conmittee to categorise the workers
and that obviously was overdue. The fact that wages paid in
other industries in Kerala, or in other States in conparable
concerns, are |lower would have been relevant for the Com
mttee to consider when it made its recomendations. In
appreciating the effect of the preval ence of lower rates it
may al so be relevant to bear in mnd that in sone places and
in sonme industries labour is still enployed on wages much
bel ow the standard of mninumrates. |In fact, inits report
the Committee has pointed out that in Kerala. the bargaining
position of the workers has-all along been very weak and
wages have tended to remain in a deplorably low |evel.
Therefore, the fact that 1ower wages are paid in other

964

i ndustries or in sonme other places nmay not necessarily show
that the rates prescribed by the notification are undul y
hi gh. In any event these are considerations Whi ch
ordinarily cannot be entertained by us because obviously we
are not sitting in appeal over the recomrendations of the
Conmittee or the notification followi ng upon them -« That s
why the grievance nade by M. Nanbiar on the nerits of the
wage structure prescribed by the notification cannot
succeed.

There is, however, one aspect of this problemto which we
must refer before we part with this case. It appears that
soon after the notification was issued as nany as /62 tile
factories in Trichur closed their works and that led to
unenpl oynent of nearly 6,000 enpl oyees. In order to resolve
the deadlock thus created the respondent referred the
i ndustrial dispute arising between the Trichur factories and
their enployees for industrial adjudication (I.D. 45 of
1958) . On this reference an interimaward was nmade and it
was followed by a final award on Septenber 26, 1960. Bot h
the interim and the final awards were the  result of
settlenent between the parties and the order passed by the
tribunal shows that the respondent, acting, through its
Labour Mnister, "left aside the prestige of the Governnent,
cane to the scene and effected a settlement.” M. Nanbiar
has strongly criticised the conduct of the respondent in
permtting a departure fromthe notification in respect of
62 tile factories at Trichur contrary to the provisions of
the Act, and in insisting upon its inplenentation in respect
of the other parts of the State. H s argunment is two-fold.
He suggests that the settlenent reached between the parties
in Trichur shows that the mninmum prescribed by t he
notification was above the legally pernissible mininum and
beyond the capacity of the Trichur factories, and that woul d
support his grievance that the rates prescribed are not the
m ni mum but they are such above that level. W are not im
pressed by this argunment. As we have already observed we
would ordinarily refuse to consider the nerits of the wage
structure prescribed by the notification. Besi des, the
closure of the factories in Trichur may
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ei ther be because the factories there found it difficult to
pay the wage structure or may be for reasons other than
i ndustrial. W propose to express no opinion on that point
because that is not a point in issue before us, and so the
settlenent can have no bearing on the fate of the present
petition; but the other argunent urged by M. Nambiar raises
a serious question. Under the Act the notification has to
apply to all the tile factories in the State and breach of
the provisions of the notification is rendered penal under
s. 22 of the Act. An agreenent or contract contrary to the
notification would be void under s. 25 of the Act. It is to
be regretted that the respondent, acting through its Labour
M nister, appears to have assisted in bringing about a
settlenent contrary to the terns of the Act. |If the respon-
dent thought that such a settlement was necessary in respect
of Trichur factories it my consider the question of
wi t hdrawi ng the notification in respect of that area and in
fairness may also reconsider the problemin respect of al
the ot her ‘areas and deci de whether any nodification. in the
notification is required. It is not appropriate that the
respondent shoul d be associated, though indirectly, with the
settlenent which is in breach-of the provisions of the Act.
W would, therefore, suggest that the respondent should
seriously consider this aspect of the matter and should not
hesitate to do what may appear to be just, reasonable and
fair on an objective consideration of the whole problem
In the result, the petition fails andis di sm ssed.
There woul d be no order as to costs.

Peti tion di sm ssed-.
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