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Coal M nes-Law Providing for respecting for coal and ac-
qui sition-Validity-"Unworked land", neani ng of-"To undert ake
any operation in the |Iand", neaning of-Coal Bearing Areas
(Acqui sition and Devel opnent) Act, 1957.(20 of 1957), ss.
4,5,6,7 8, 13, 14-Constitution of India, Arts. 31A(1)(e),
31(2).

HEADNOTE

The Coal Bearing Areas (Acquisition and Developnment) Act,
1957, was enacted, as indicated in the preanble, for
providing for the acquisition by the State of unworked -1and
containing or likely to contain coal deposits, and under S
4(1) of the Act,-the Central CGovernnent was enpowered  to
issue a notification with reference to its intention to
prospect for coal fromland in any locality.. By s. 5(b) any
mning |ease granted to a person and in respect of which a
notification had been issued shall cease to have effect, and
under s. 7 the Central Government was entitled to acquire
the mining rights within a period of two or three years from
the date of the notification. On July 29, 1960, the Centra

CGovernment published a notification under s, 4(1) of the Act
in respect of an area included in the colliery in which the
petitioners had acquired mning rights. Between the vyear
1932 and the nonth of May, 1960, the colliery was not worked
because it was uneconomical to work it, but the petitioners
nmade an application on Decenber 3, 1959, to the Coal Board
for permssion to reopen the Colliery and though no reply
was received from the Board, the petitioners conmenced
drilling operations in My, 1960, but discontinued them from
August 12, 1960, in view of the notification. The
petitioners challenged the validity of the notification on
the ground that the preanble of the Act and ss. 4, 5, 6, 7
and 8 show that the Act was applicable only to unworked
m nes which rmust mean virgin lands,, and not to those which
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were being worked at the time of notification or which were
worked in the past, whereas the petitioners’ coal field had
been worked and the working had ceased for sonme tine only
due to the wunrenmunerative market for the produce. The
petitioners also contended that the Act contravened Arts.
19(1)(g) and 31(2) of the Constitution of India on the
grounds (1) that the effect of a notification under the Act
was to prevent an owner or |essee of a mine fromworking for
two or three years, which was too long a period and,
therefore, the restrictions could not be regarded as

45

reasonable, (2) that the Act did not contain any provision
for conpensation for the deprivation of the petitioners’
right to carry on their business for two or three years, and
(3) that s. 13 of the Act, though it dealt with the paynent
of conpensation, did not provide for conpensation for
m neral rights.

Hel d: (1) that the expression "unworked | and” occurring
in the preanble of the Coal Bearing Areas (Acquisition and
Devel opnent) Act, 1957, neans |and-which was not being
wor ked at -the tine of the notification issued under the Act
and includes dormant nines.

VWere the object or nmeaning of a enactment is not clear, the
preanbl e may be resorted to to explain it.

In re the Kerala Educatiion Bill, 1957, [1959] S.C R  995.
referred.

(2) that the Act is applicable not only to virgin | ands but
also to dormant collieries or unworked |[|ands, including

m nes which were worked in the past but nining operations
therein are not being carried on-at present.

(3) that the expression "to undertake any operation in the
land" in S. 5(b) of the Act refers to the undertaking of an
operation on land not for the first-time only but at the
resunption of an operation which had “been abandoned or
di scontinued. The resunption of the working of a mne after
a casual closure or a closure in the ordinary course of the
working of a mne would not fall within the bar created by
s. 5(b).

(4) that the restrictions inposed upon an owner or /| essee
of a mne by which he is prevented fromworking his nine for
a certain period of tinme under ss.4 and 5 of the Act are not
unreasonable and that the Act does not —contravene Art.
19(1)(g) of the Constitution.

(5) that such restrictions anmount to a nodification of his
rights within the neaning of Art. 31A(1)(e) of t he
Constitution; and that the validity O ss. 4and 5 O the
Act cannot be chall enged on the ground that they infringe
Art. 31(2) in view of the provisions of Art. 31A(1)(e).
Thakur Raghbir. Singh v. Court of Wards, Ajmer, [1953]
S.C. R 1049, explained.

Sri Ram Ram Narai n Medhi v. State of Bonbay, [1959] Supp. 1
S. C R 489, Atma Ramv. The State of Punjab, [1959] | Supp
r A SCR 748 and In re Del hi Laws Act, 1912, [1951] S.C. R
793, relied on.

(6) that the Act cannot be challenged on the ground that
ss. 5(a) and 13 do not provide for paynent of conmpensation
for mneral rights, because ss. 13 and 14 lay down the
principles on which conpensation is to be determ ned, and
under Art- 31(2) such a |l aw cannot be called in question on
the ground of the inadequacy of the conpensation provided.
46

JUDGVENT:
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ORI G NAL JURI SDI CTI ON: Petitions Nos. 241 and 242 of 1960.
Petitions wunder Art. 32 of the Constitution of India for
enf orcenent of Fundanental Rights.
P. B. DaS, K. Choudhoury, Bal bhadra Prasad Singh and I. N
Shroff, for the petitioners.
M C. Setalvad, Attorney-General of India, B. Sen and R
H. Dhebar, for the respondents.
1961. February 10. The Judgnment of the Court was delivered
by
MUDHOLKAR, J.-The petitioner in W P. 241 of 1960, Messrs.
Burrakur Coal Co., Ltd., and the petitioner in W P. 242 of
1960, Messrs. East India Coal Co., Ltd., <claim to have
acquired mning rights in two blocks in Muza Sudandi h and
Mouza Sutikdi h respectively situated in Dhanbad district in
the State of Bihar. On July 28, 1960, the Centra
Gover nnment published a notification bearing no. S. 0. 1927
under s. 4 of the Coal Bearing Areas (Acquisition and
Devel opnent) Act, 1957 (no. 20 of 1957), stating its
intention to prospect for coal in an area approximately five
sq. mles ~which includes Sudandi h . colliery aud Sutikdih
colliery. The petitioners have stated in their respective
petitions that in consequence of the issue of the aforesaid
notification they are precluded fromcarrying on any m ning
operations in the respective collieries and that the Centra
Government is entitledto acquire mning rights in the area
covered by the notification within a period of two years
fromthe date of notification or within such further period
not exceedi ng one year as the Central CGovernnent may specify
by notification inthe Oficial Gazette. The « petitioners
have come up to this Court under ‘Art. 32 of the Constitution
contending that the aforesaid notification is ~ultra vires
and illegal inasmuch as it interfere,% wth their
fundanental right to own property and to carry on business.
Assuming that an incorporated conpany is a citizen we my
poi nt out that the East India Coal Co., Ltd. is incorporated
in the United Ki ngdomwhile the Burrakur Coal Co., Ltd. is
47
incorporated in India. Therefore, in so far as the rights
conferred by Art. 19 are concerned it may only be the |l atter
which is entitled to the protection of the Constitution but
not the former conpany. Both the petitioners,” however,
contend that the right conferred by Art. 31(2) of the
Constitution is also infringed by the aforesaid notification
and if their contention is correct they will be entitled to
protection in respect of that right inasnuch as it is not
l[imted to the citizens of India as is the case with regard
to the rights enunerated in Art. 19. Both the  petitions
were argued together though the arguments were addressed
mainly with reference to the case of Burrakur Coal Co., Ltd.
and, therefore, it is that case with which we wll deal
fully. After dealing with the arguments advanced with
reference to that case we will deal briefly with the ' other
case.
The challenge to the notification rests on tw grounds,
firstly that the notification is ultra vire8 the Act —and
secondl y t hat the Act is itself ultra vires t he
Constitution.
The petitioner’s | earned counsel M. P. R Das contends that
the Act applies to "unworked" coal mnes which according to
him mean virgin |lands-and not to those which are being
worked at present or which were worked in the past. In
support of this <contention he strongly relies wupon the
preanbl e to the Act. The preanble runs thus:

"An Act to establish in the economic interest

of India greater public control over the coa
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m ni ng industry and its devel opnent by
providing for the acquisition by the State of
unwor ked | and containing or likely to contain
coal deposits or of rights in or over such
l and, for the extinguishment, or nodification
of such rights accruing by virtue of any
agreenent, |ease, licence or otherw se. and
for matters connected therewith."
His argument proceeds to the length of saying that even
abandoned mines are not touched by the Act. According to
him however, the Sudandih colliery was not an abandoned
mne nor could it be regarded as abandoned because, though
it was not actually worked
48
between the vyear 1932 and the nmonth of Miy. 1960. the
petitioner had purchased it for a large consideration
amounting to over Rs. 1,46,000 and thereafter it paid
annual Iy the m ninumrent and royalty which totals upto over
Rs. 1,23,000 from May 1, 1939, to June 30, 1960. Accor di ng
to the petitioner the mne was not ~actually worked during
this period because in the petitioner’'s opinion it was
uneconom cal to work it. The petitioner in fact made’ an
application on Decenber 3, 1959, to the Coal Board as
required by the provisions of the Coal Mnes (Conservation
and Safety) Act, 1952 (XIl of 1952), for permssion to
reopen the colliery but it did not receive any reply from

the Coal Board. Even so, the petitioner commenced drilling
operations in the begi nning of May, 1960 and carried them on
till August 12, 1960, during which a depth of 235 ft. was

reached at one point.  The —petitioner, however, stopped
these operations consequent upon the publication of the
i mpugned notification in the Gazette of “August 6, 1960. We
are nentioning. these facts because on their basis a further
argunent is raised by M. Das to the effect that prior to
the issue of the notification the mne was being actually
wor ked. Before, however, we deal with that argunment we nust
consider the nain contention of M. Das which is/ to the
effect that the Act applies only to virgin | and.
M. Das contended that the preanble to an Act is a key to
understanding the provisions of the Act and referred us in
this connection to the advisory opinion of this Court in re
the Keral a Education Bill, 1957 In that case Das, C. J., who
delivered the opinion of the Court has observed:
"The long title of the said Bill (The Kerala
Education Bill, 1957) describes it as A Bil
to provide for the better organisation and
devel opnent of educational institutions in the
State’. Its preanble recites thus: 'Wereas
it is deened necessary to provide for/ the
better or gani sati on and devel opnent of
educational institutions in the State  provid-
ing a varied and conprehensive educationa
service
(1) [1959] S.C. R 995, 1022.
49

throughout the State’. W nust, therefore,
approach the substantive provisions of the
said Bill in the light of the policy and
purpose deducible from the terns of t he
aforesaid long title and the preanble and so
construe the clauses of the said Bill as will
subserve the said policy and purpose".

Wiile. holding that it is permssible to look at the

preanbl e for understanding the inmport of the various clauses

contained in the Bill this Court has not said that ful
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ef fect should not be given to the express provisions of the
Bill even though they appear to go beyond the terns of the
preanbl e. It is one of the cardinal principles of

construction that where the | anguage of an Act is clear, the
preanbl e nust be di sregarded. Though, where the object or
meaning of an enactnent is not clear, the preanble may be
resorted to explain it. Again, where very general | anguage
is used in an enactnment which, it is clear nust be intended
to have a limted application, the preanble nay be used to
indicate to what particular instances the enactnent is
intended to apply (1).. We cannot, therefore, start with the
preanbl e for construing the provisions of an Act, though we
would be justified inresorting toit, nay, we wll be
required to do so, if we find that the |anguage used by
Parliament is anbi guous-or is too general though in point of
fact Parliament intended that it should have a Ilinted
applicati on.

M. Das then contended that the various provisions of the
Act clearly show that Parlianent intended the Act to apply
only to wvirgin-land. In support of this contention he
referred to the provisions of as. 4,5,6, 7 and 8 of the Act.
He pointed out that whenever it appears to the Centra
CGovernment that coal is likely to be obtained fromland in
any locality it is enmpowered by sub-a. (1) of s. 4 to give
notice of its intention to prospect for <coal therein
According to him where a m ne has been worked at sone time-
in the past all the necessary infornation woul d be avail abl e
in the working plan of the mine, and, by way of illustration
poi nted out that the fullest information

(1) Craies-Interprotation of Statutes, 5th-Edn., pp. 188,
189.

50

was available in the working plan,~ Annexure Bl of the
Sudandi h colliery. He further -pointed out that this
information was in fact in the possession of the Governnent
as woul d appear from Annexure B which was appended to the
notification of July 20, 1960. W may point out that this
annexure sets out that this is a statenent of percentage of
wor ked and unworked areas in different coal mines and. after
setting out the various seans whi ch have been  proved, the
per cent ages of worked and unworked areas have been specified
t herein. Prospecting, according to M. —Das, would be
necessary only if nothing is know about an area and
therefore there can possibly be no need for prospecting when
a mne has been worked. Admittedly, sub-s. (1) of a. 4 does
not specifically say that it applies to unworked | and. Al
the same, according to M. Das, it nmust be so construed as
to apply to unworked | and only; for, there would be no  need
for the Governnent to undertake prospecting for <coal in
wor ked | and on which there is a colliery.

We cannot accept the argunent of M. Das. The bulk of the
coal in a mine is underground and even though the existence
of some seenms may have been proved in particular areas it is
i npossible to say that the informati on obtained when it —was
prospected once or when it was being worked, as to the
quality and quantity of coal or the dinensions of the seans
is conplete. The seans are not necessarily horizontal and
nore often are inclined and sonetines even folded. Then
again there my be faulting in the strata of coal as a
result of which an inpression may be created that a seam has
di sappeared at a particular place though further borings or
drilling may show that even. beyond that point but at
greater depths the same seam reappears. So where a mine was
worked in the past but mning operations therein were
stopped either because the coal therein was thought to have
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been exhausted or because it was not thought to be of a
sufficiently good quality such as to make the working of the
m ne economic, further prospecting my well reveal the
exi stence of additional coal bearing strata or of a better
type of coal than that found

51
earlier. On the plain | anguage of sub-a. (1) of s. 4 the
Central Gover nirent has been enpowered to i ssue a

notification with reference to its intention of prospecting
any land in a locality and not only such land as is virgin
in the sense in which M. Das uses that expression.
Then M. Das referred sub-s. (3) of a. 4 and said that the
whole of the country has been subjected to a geologica
survey of a very detailed kind and all known coal fields are
mentioned in one report or the other of the departnent of
Geol ogical Survey of India.  Collieries which have been
wor ked at some time in the past-nust have been nentioned in
one of  these reports and., therefore, it would be wholly
unnecessary for the legislature to confer upon the
CGovernment the power as is done by cl. (a) of sub-s. (3) of
S. 4 to enter upon and survey any land in the locality in
which such colliery is situate. The very fact that power
has been given to the Central Government to enter upon and
survey land for’ the purpose of ascertaining whether there
is any coal in that [ and shows that the legislature had in
mnd only that |and which has not been nentioned as coa
bearing in any of the reports of the Ceol ogical Survey of
I ndi a. Here again. we may point out that the object of
survey of land is to enable the Government to satisfy itself
not merely about the fact that any coal exists in.that |and
but al so about the quality and quantity of coal therein and
whet her it would be an econom cal proposition to work the
nm nes al ready existing on that |and.
Indeed a perusal of the provisions of sub-a. (4) of 's. 4
woul d show that the Act is not restricted to unworked '|ands
only but applies equally to those l'ands on which there are
existing mnes but those mnes are not bei ng worked. That
sub. section reads as foll ows:
"In issuing a notification under this section
the Central CGovernment shall exclude therefrom
that portion of any land .in which coal nining
operations are actually being carried on in
conformty with the provisions of any
enactnment, rule or order for the tine being in
force or any prem ses on which any process
ancillary to the getting, dressing or
52
preparation for sale of coal obtained as a
result of such operations is being carried on
are situate".
Under this provision the Central CGovernnent is required to
exclude that portion of any land in which coal \ nmining
operations are being carried on "in conformty wth any
enactment, rule or order". This would indicate that the
| anguage of sub-s. (1) of s. 4 was understood as applying
also to that land in which coal nining operations were
actually being carried on. Unless we hold so, the whole of
sub-s. (4) would be rendered otiose. M. Das, however, says
that sub-s. (4) enacts a "rule of exclusion" and that it had
been enacted by way of abundant caution. W cannot accede
to this argunent for the sinple reason that if the |anguage
of sub-s. (1) of s. 4 is capable of being interpreted as
applying to any land in which coal mning operations are
actually being carried on, then there is all the greater
reason why that provision should be held also to apply to
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land in which coal mining operations were carried on in the

past, though they are not being carried on at present. | f

Parliament was cauti ous enough to exclude I and in which coa

m ning operations are actually being carried on why did it

stop there and not exercise the same caution with respect to

[ and in which coal mning operations were once being carried

on but have now ceased? For, on the plain neaning of the

word "unworked" such |ands would nore readily fall wthin
the terns of sub-s. (1) of s. 4 than land in which coa

m ni ng operations were actually being carried on, that

is to say, "worked |ands".

Then M. Das referred to cl.-(b) of s. 5 which runs thus:
"any mning lease in so far as it authorises
the | essee or any person claimng through him
to undertake any operation in the laid, shal
cease to have effect for so long as the
notification wunder that sub. section is in
force".

He contended that what this provision prohibits is the

undert aki'ng of any operation-in the |and and not carrying on

of an operation. Undertaking of an operation, according to
hinmself 'relates to the-"initia

53

working of the mne and riot to the resunption of work on

the mine after work thereon had stopped nor to carrying on

work on a nmine the working of which had not. been stopped.

As a consequence of the issue of a notification under sub-s.

(1) or s. 4 what the |l essee of a nmining | ease is prohibited

fromdoing is undertaki ng any operation on |and-on which no

operations were being carried on. But he is not prohibited
fromcontinuing to carry on operations which he was carrying
on at the date of the notification. W cannot,  however,
accede to the contention that the resunption of ' mining
operations on a land is outside the bar created by this pro-
vision. The words used in the section are "to undertake any
operations in the |and" which, according to the  Concise

Oxford Dictionary nean "to enter upon (work, enterprise,

responsibility)". The neaning of the provision, therefore,

is that what the lessee is prohibited from doing is

somet hi ng whi ch he was not doi ng at t he dat e

of the notification though he was authorised to do it wunder

his lease. Thus if a colliery was not functioning at the
date of the notification then by virtue of the provisions of

a. 5(b) he would not be permitted to work it. Undoubt edl y

the provision has to be interpreted reasonably and it~ does

not mean that if the notification came into force on the

Monday and the mine was not worked on Sunday because of a

hol i day, the | essee was prohibited by the notification from

working it. The resunption of working of a mne after a

casual closure or a closure in the ordinary course of

working a mine would not fall within the bar created by s.

5(b). In this connection we may refer tor. 7 of the Coa

M nes Regul ati ons of 1957, which provides that when it is

intended to reopen a mne after abandonnent for a period

exceeding 60 days not less than 30 days notice before
resunmption of mning operations nust be given to certain
aut horiti es. The Coal M nes Regul ations of 1957 have been
framed under s. 57 of the Mnes Act of 1952, s. 16 of which
provides for the giving of notice before comencenent of
mning operations. It is in the light of these provisions
that we nust interpret the provisions of s. 5(b) of the Act.

So what must be said to have

54

been prohibited woul d be the undertaki ng of an operation on

land not for the first time only but also the resunption of
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an operation which had been abandoned or di scontinued.

M. Das then contended that a mning area is always
extensive and it is not possible to work on every bit of it
si mul taneously and, therefore, if work is carried on at one
point in a colliery the whole colliery nust be deemed to be
working, that 1is to say, coal mning operations nust be
deened to have been carried on over the entire area on which
the colliery is situate. |In support of his contention he
relied upon the decision of the Privy Council in Nageswar
Bux Roy v. Bengal Coal Co., Ltd. (1), and upon a passage in
Hal sbury’s Laws of England(2). Both the decision of the
Privy Council as well as the passage in Hal sbury deal wth
the question of possession and state the lawto be that a
person can be said to be in possession of mnerals contained
in a well-defined mning area even though his actua
physi cal possession is confined to a small portion, that is,
to the mine which i's being actually worked. The decision of
the Privy Council as well as the passage in Hal sbury are nus
not in point. Further it is difficult to see how an
exenption —under ~s. 4(4) is-adnmssible in the case of the
Sudamdi h ~col liery or Sutkidih colliery unless it is shown
that they were actually being worked at the date of the
notification in conformty wth the provisions of "any
enactment, rule or order for the time being in force". It
is an admtted fact that though a notice was given under s.
16 of the Mnes Act, 1952, by the Sutkidih Colliery, the
petitioners in WP. 242 of 1960, it aid not actually start
working the colliery in view of the inmpugned notification
As we have al. ready pointed out the Burrakur Coal Co., Ltd.
did comence working the Sudandih Collieryin My, 1960,
even though it had not obtained the pernmission of the
appropriate authorities.
W nust, therefore, examine here the argunment of M. Das
that every colliery rmust be held to be exenpted under sub-s.
(4) of S. 4. W have already referred

(1) (1930) L.R 58 I-A 29.

(2)..3rd Edn., Vol. 26, p. 630.

55

to s. 16 of the Mnes Act, 1952, and regulation 7 of /M ning
Regul ations, 1957. 1In addition, there is Regulation 3 of
1957 which requires that the notice contenplated by s. 16
shoul d be submitted in Forml.. No doubt the petitioner  had
given notice as required by these provisions. No doubt also
that it was necessary for the authorities concerned to take
appropriate action on the notice. But it is difficult to
say that the inaction of the authorities can be availed of
by the petitioner. W must give effect to the plain Ian-
guage of sub-s. (4) of s. 4. That provision in clear terns
nmakes an exclusion or exenption only with regard to /that
portion of the land in which coal mning operations are
actually being carried on in conformty with the provisions
of any enactrment, rule or order. Therefore, it is | clear
that Parliament was exenpting only such collieries as  were
bei ng worked in consonance 'with the provisions of law. M.
Das’s argunent, however, is that the Act prescribes penal-
ties for the breach of its provisions and of those of the
regul ations and so the petitioner could well be visited with
an appropriate penalty but that its right to run the mine
could not be affected. W are not here concerned with the
guestion whether the failure of the petitioner to conply
with the requirenents of the Coal Mnes Act or of the
Regul ati ons of 1957 precludes the petitioner under that Act
or under those regulations from carrying on m ni ng
operations. W are concerned here only with one point, and
that is whether the petitioner could be said in point of
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fact to have been carrying on mning operations in accord-
ance with law. That the petitioner was not doing so is not
even denied by M. Das and in the circunstances it is clear
that the petitioner is not entitled to the benefit of sub-s.
(4) of s. 4. W should have dealt with this part of M.
Das’ s argunent el sewhere but in order to avoid repetition we
have thought it convenient to deal with it here.

Adverting to s. 6(1) of the. Act which deals with
conpensation for any necessary danage done under s. 4 of the

Act, learned counsel contended that Parliament plainly
i ntended the Act to apply to virgin | and.
56

If the section was intended to apply to worked m nes there
woul d have been provision, according to | earned counsel, for
paynment of conpensationto the owner or |essee of the nmine
for being deprived of his right to work the nmne consequent
upon the-. issue of the notification. It is sufficient to
poi nt out that s. 4 does not contenplate entering upon any
land which is actually being worked and there will thus be
no deprivation in fact of the owner’s or |essee’'s right of
wor ki ng the mine. The Act applies only to "unworked | ands".
Thi s expression would include not only virgin I ands but al so
lands on which mines may have been opened and worked
sometine in the past but working on those mines was either
di sconti nued or abandoned. O course, it is possible to say
that the action of the Government would interfere with the
potential right of the owner or the |l essee to work the nines
and this would interfere with his right to hold property and
carry on his business. Wen we deal with the other part of
M. Das’s argunment we shall deal with this question
It was next contended that s. 7 which deals with the
power of the Central Governnent to acquire land or rights in
or over land notified under s. 4 alsoindicates the linted
operation of the Act. Sub-section (1) of s. 7
runs thus:

"If the Central Government is satisfied that

coal is obtainable in the whole or any part of

the land notified under / sub-section

section 4, it may, within a period of two
years fromthe date of the said notification
or wthin such further period not exceeding
one year 1in the aggregate as the Central
CGovernment nmay specify in this behalf, by
notification in the official Gazette, give
notice of its intention to acquire the whole
or any part of the land or of any rights in or
over such land, as the case may be'
The argurment was that in respect of mnes which have al ready
been worked at sone tinme in the past all the relevant
material would be at the disposal of the Government even
previous to the issuing of a notification under sub-s. (1)
of S. 4 and, therefore, there

57
could be no necessity for the Governnent to enter on -and
pr ospect the land for being satisfied that coal is

obt ai nabl e therefrom Therefore, the argunent proceeds, the
provision could not have been intended to apply to Iand
other than virgin land. This is really a repetition of the
argunent which was addressed to us in connection with sub
(1) of s. 4 and what we have said with regard to that sub-
section would equally apply here.

Sub-section (1) of s. 7 provides for a period of two years
within which a notice of acquisition could be given by the
Central Governnent. It is argued that this period is too

(1)

o
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long for keeping out an owner or |essee of |and, the nines
on which had been worked in the past and that Parlianent
could not have intended this effect. Ther ef or e, t he
argunent proceeds, this provision also points to t he
conclusion that the word "land" wherever it occurs in the
Act should be read as virgin land. Prospecting operations

are necessarily prolonged because what |I|ies wunder the
surface of land cannot be easily ascertained except by
undertaking drilling or other appropriate operations at a
nunber of pl aces. Such operations are bound to be
pr ol onged. Parliament apparently thought that it would be

reasonable to allow a period of two years to the Governnent
for carrying on the necessary operations and for, naking up
its mnd. The nmere length of the period so allowed to the
CGovernment cannot be regarded as indicative of the intention
of Parliament to give tothe word ’'land the -nmeaning
"virgin land’
Rel i ance was pl aced on the explanation to sub-a. (1) of
s.. 8. That sub-section and the explanation are as foll ows:
"Any person interested in any land in respect
of which a notification under section 7 has
been issued may, within ' thirty days of the
issue of the notification, object to the
acqui sition of the whole or any part of the
| and /'or of any rights in or over such |and.
Explanation.-1t shall not be an objection
within the neaning of this section for any
person'to say
58
that he hinself desires to undertake mning
operations _in the land for the production of
coal and that such operations should not be
undertaken by the Central CGovernnent or by any
ot her person".
It was argued that in the explanation the words used are "to
undertake mning operations™ and not "to carry on mning
operations"” and therefore the Act could not be intended to
apply to worked mnes. Here again the argunent is simlar
to that advanced on the basis of cl. (b) of s. 5-and what we
have said regarding it would equal ly apply here.
Adverting to s. 13 of the Act which deals with conpensation
for prospecting |licences ceasing to have effect and rights
under mining | eases being acquired, it was contended that as
there is no provision for conpensation in respect of the
m nerals |ying underground, Parlianment could not be _deemed
to have enacted this law for the purpose of ‘acquiring mnes
whi ch have been worked in the past. According to M. Das if
we have understood himright, when a person ‘has acquired
| and either as an owner or as a |lessee carrying with it’ the
rights to wn mnerals and has opened in that |and /nines
whi ch he worked for sometine, there takes place a “severance
between the right to the surface and right to the ninerals
and that consequently such person will thereafter be hol ding
the mnerals as separate tenenent, that is, something apart
from the land denised and this separate tenenent cannot - be
acquired under the ternms of the present Act or, if it can be
so acquired, it has to be specifically conpensated for.
Reference to the several provisions of the Act and in
particular to those of s. 13 indicates, according to |earned
counsel, the limted scope of the Act. It is difficult to
appreciate the contention that nmerely because the owner or
the lessee of a land had opened nmines on that l|and, a
sever ance is effected between the surface and t he
underground nminerals. It may be that a trespasser by
adverse possession for the statutory period can acquire
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rights to underground mnerals. It may also be that if that
happens the surface rights would becone severed from the
m neral rights as a result of which the
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m neral s underground woul d forma separate tenenent. It is,
however, difficult to see how the owner or the |essee of
land who has right to win mnerals can effect such a
severance between the mineral rights and surface rights by
opening and operating the mnes of that |and. For, even
while he is carrying on mning operations he continues to
enjoy the surface rights also. W cannot, therefore, accept
the contention that there was any severance of the mnera
rights and surface rightsin either of these two cases.

It is no doubt true that s. 13 does not nmake any specific
provision for conpensation in respect of mnerals, but on
the other hand it provides-in the explanation to el. (a) of
sub-s. (5) that the value of mnerals lying in the |and

shal | not be “taken into consideration in assessing
conpensation. Whether the absence of a provision for
conpensation’ would nake the Act ultra vire8 in so far as it
cont enpl ates acqui sition” of 1and  wll be consi dered

presently. W may, however, point out that the Act does not
make provision for conpensation for minerals in respect of
even virgin land and the argunent of M. Das would equally
apply to such land. Therefore, no point can be made from
the absence of a provision for conpensation for mnerals
that the Act was applicable only to virgin lands. For al
these reasons it is clear that the notification is not ultra
vires the Act because, in our viewthe Act applies not only
to virgin lands but also to dormant collieries or —unworked
| ands.

To sumup, in our view, the preanble of this Act need not be
resolved to for construing its provisions and in particular
for understandi ng the meaning of the word "land" used in the
Act; that even if the preanble is taken into consideration
the expression "unworked |and" occurring in the preanble
should be given its ordinary neaning, that is to say, |and
which was not being worked at the tine of the notification
i ssued wunder the Act, which would include dormant ~nines;
that the provisions of the Act and in particular those of
sub-s. (4) of s. 4 and s. 5(b) clearly nmilitate against the
contention that the Act was intended to apply only to virgin
| ands, to the exclusion of |and on
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which there are dornmant mines, and that the absence of a
provision in s. 13 of the Act providing for conpensation for
m neral rights cannot by itself justify the conclusion that
the Act was intended to apply to virgin |land only.

Now we conme to the second part of the argunent. It is
contended that ss. 4, 5 and 6 invade the fundanental  rights
of the petitioner under Art. 19(1)(g) of the Constitution
because under s. 5, a mining | ease ceases to have effect for
two vyears and possibly for three years. M. Das concedes
that reasonable restrictions can be placed by the State upon
the rights enunerated in this article in the interests  of
the general public but he contends that the period of two to
three years is too long and, therefore, the restrictions
cannot be regarded as reasonable. W have already indicated
that prospecting operations, in their very nature, must take
along tine to conplete and presumably Parliament had fixed
this period after bearing in mnd this factor and also on
the basis of expert advice. O ~course, there are no
pl eadings to that effect in the affidavit of the State. But
in our opinion the petitioner cannot be pernmitted to
conplain of the absence of pleadings because it has not
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itself stated in the petition what would be reasonable tine
for conducting prospecting operations. W are, therefore,
unabl e to accede to the argunent.

The next attack, and that is a nmore formi dable one, is based
upon the ground that the Act does not contain any provision
for conpensation for the deprivation of the petitioners
right to carry on its business for two to three years and
t hat consequently one of its fundanental rights is
infringed. It is no doubt true that in a. 13(4) which deals
with the question of conpensation there is no provision for
payment of conpensation for the deprivation of the right of
a mne owner or a lessee to carry on his business for a
period of two or three years, but the petitioner cannot

conplain about it. In Art. 31A, cl. (1), sub-el. (e), of
the Constitution, which was inserted by the Constitution
First Amendnent Act , 1951, it is provi ded t hat

"notwi t hst andi ng anyt hing contained in Art. 13, no
61

law providing for............... the extingui shrment or
nodi fication of —~any rights accruing by virtue of any
agreenment,  lease or licence for the purpose of searching
for, or wnning, any mineral or mineral oil, or the

premature term nation-or cancellation of any such agreenent,
| ease or licence, shall be deenmed to be void on :the ground
that it is inconsistent with, or takes away or abridges any
of the rights conferred by Art. 14, Art. 19 or Art 31." Then
follows a proviso with which we are not concerned. The
effect of a notification under s. 4(1l) of the Act read with
s. 5(b) is to prevent an owner or | essee of 'a mne from
working his mne far a certain period of time. H s rights
are thus nodified by the notification. According to M.
Das, however, the effect of the notificationis to  suspend
the rights of a mine-owner or |essee of the nmine for a
certain period and that such suspension is not nodification
In this connection he relied upon the observations of
Mahaj an, J., (as he then was), in Thakur Raghbir Singh wv.
Court of Wards, Ajner (1). That was a case where, in
connection wth a notification issued under the 'Court of
Wards Act, the Ilearned Judge observed that the wor d
"nodi fication'" wused in the aforesaid provision of the
Constitution does not include suspension of a right. The
observations nmade in that case fell for —consideration by
this Court in Sri Ram Ram Narain Medhi v. The State of
Bonbay (2) and Atma Ramv. The State of Punjab and Os. (3).
Expl ai ning themthis Court observed in the latter case:
"Those observations nmust be strictly linited
to the facts of the case, and cannot possibly
be extended to the provisions of Acts wholly
dissimlar to those of the A ner Tenancy and
Land Records Act, XLII of 1950, which was the
subj ect-matter of the challenge in “the case
then before this Court. This Court held, on a
construction of the provision of that  Act,
t hat they only suspended the right of
managenent but did not anount to any
ext i ngui shnment or nodi fication of any
proprietary rights
(1) [1953] S.C.R 1049, 1053.
(2) [1959] Supp. S.C.R 489, 519
(3) [1959] sSUPP. S.C.R 748, 767.
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in an estate. The provisions of the Act then
under consideration of this Court, have

absol utely no resenbl ance to those of the Act
now before us, and it is inmpossible to put a
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simlar interpretation on these provisions.

In the recent decision of this Court (not yet

reported) this Court had been invited to apply
the observations of this Court

above, to the provisions of the Bonbay Act.
It was pointed out in that case that those
observati ons of Mahajan, J., (as he then was),
must be read as linmted to an Act which only
brings about a suspension of the right of
management of an estate, and could not be
extended to the provisions of an Act which
ei t her extingui shes or nodifies certain rights
of a proprietor in an estate or a portion
t her eof ".
This Court did not intend to lay down as law in Thakur
Raghbir Singh v. ~ Court of Wards, Ajnmer (1) that Art.
1A(i)(e) s inapplicable to a case where the property rights
of a person are kept in abeyance for a certain period. The
neani ng. ‘of ‘the word "nodi fy" fell to be considered, in re
The Del hi- Laws Act, 1912 As pointed out in the -opinion of
Kania, C J., the word "nodify" means, according to Oxford

Dictionary, to limt, restrain, to assuage, to make |ess
severe, rigorous, or decisive; to tone dowmn". It also neans
"to mmke partial / changes in; to alter wthout radica
transformation". In Rowl and Burrows"’ Wrds and Phrases’

the word "nodify" has, however, been -defined as neaning
"vary, extend or enlarge, limt or restrict". ‘According to

t he | ear ned Chief = Justice "It~ has been hel d t hat
nodification inplies an-alteration. it may narrow or enlarge
the provisions of the forner Act".

Beari ng in mnd the principle that a constitutiona
enactment nust be construed liberally we would be right in
according the dictionary neaning to the word " nodification"
occurring in the aforesaid provision. M. Das, however,
contends that for a thing to amobunt to a nodification of a
right it nmnust be of a permanent character and not of a
temporary duration. W see no ground whatsoever for hol ding
that for a

(1) [1953] S.C.R 1049, 1053.

(2) [1951] S.C.R 793-4.
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thing to be a nodification it nust be of a pernmanent
duration. A right may well be nodified for all tinme or for
a limted duration and in either case the right nust be
regarded as having been nodified. For these reasons we hold
that the provisions of Art. 31A cl. (1)(e), ~debar the
petitioners fromchallenging the validity of ss. 4 and 5 of
the Act on the ground that they infringe the provisions of
Art. 31(2) of the Constitution.

What remains to be considered is whether the provisions
permitting acquisition of land are wultra vires the
Constitution because they offend Art. 31(2) of t he
Constitution. According to the |earned Attorney-General the
petitioners have no present grievance on that score because
the notification in question enpowers the State only to
prospect for <coal in the petitioner’s land and not to
acquire it. W cannot accept this contention. The whol e
object of Parliament in enacting the |law was to enpower the
State to acquire coal bearing |lands. Prospecting on a piece
of land for coal is nerely a stage preceding the actua

acquisition of that land. |If, therefore, those provisions
of the |aw which deal with the question 'of acquisition are
unconstituti onal the whol e Act will be render ed

unconsti tuti onal

referred

t
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Article 31(2) of the Constitution, as anended by the Fourth
Amendnent Act, 1955, runs thus:
"No property shall be conpul sorily acquired or
requi sitioned save for a public purpose and
save by authority of a | aw which provides for
conpensation for the property so acquired or
requisitioned and either fixes the amount of
the conpensation or specifies the principles
on which, and the nanner in which, t he
conpensation is to be determined and given;
and no such law shall be called in question in
any court on the ground that the conpensation
provided by that law is not adequate".
M. Das pointed out that s. 13 of the Act, though it deals
with the paynment of conpensation, does not contain any
provision for paynent of conpensation for mineral rights.
Not only that, but the explanationtocl. (a) of s. 5
clearly lTays down that in conputing the

64
conpensation for the |and the value of mnerals will not be
taken into account. The acquisition of mnmineral rights

woul d, therefore, according to him be inmpernissible under
Art. 31(2) wthout paynent of conpensation. The | earned
Attorney-General quite rightly pointed out that s. 13 deals
with the whole subject of paynment of conmpensation to the
owner or |essee of the mine for his entire interest in the
land including the rights to mnerals and even though that
section specifically says that the value of the mnerals
cannot be taken into account in-determ ning the anount of
conpensation, the concludi ng words of Art. ~31(2) preclude
the petitioners fromchallenging the law.~ M. Das pointed
out that the only ground on which the Central Government in
their affidavit have tried to sustain the validity of the
provisions relating to the acquisition of |and under the Act
is that a challenge to the validity of 'the lawis barred by
the provisions of Art. 3l A(1)(e) and that it is not now open
to the Central Governnent to say that the |law can be
sust ai ned on anot her ground. We cannot accept this
contention. Were the validity of a |aw nade by a conpetent
| egislature is challenged in a Court of |aw that Court is
bound to presunme in favour of its validity. Further, while
considering the wvalidity of the lawthe court wll ~not
consider itself restricted to the pleadings of the State and
woul d be free to satisfy itself whether under any provision
of the Constitution the |aw can be sustained. There is no
doubt that the entire Act cannot be sustained by resorting
only to Art. 31A(1)(e) or to Art. 31(2A) of the Constitution
because these provisions do not deal with the question of
acquisition and the Attorney-General fairly admtted that it
could not be so sustained. The opening words of sub-s. (2)
of s. 13 read thus:
"Where the rights under a mning |ease are
acquired wunder this-Act, there shall be  paid
to the person interested comnpensation, the
amount of which shall be a sum nmade up of the

following itens, nanely............

Then follow the itens which have to be added up Undoubtedly
they are itenms of expenditure and
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interest on such expenditure. Sub-section (3) deals wth
the procedure to be adopted where the rights acquired under
s. 9 relate only to part of the Iand covered by the mining
| ease. Sub-section (4) deals with the conpensation to be
paid where the mning | ease ceases to have effect for any
period wunder cl. (b) of s. 5. Subsection (5) provides for
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paynment of conpensation for any |l and acquired under s. 9 and
lays down the principles to be followed in conmputing the
conpensation. Sub-section (6) provides for paynent of com
pensation for danage done to the surface of any land or any
works thereon and in respect whereof no provision for
conpensation is made el sewhere in the Act. Sub-section (7)
deals with the question of conpensation for maps, charts and
ot her docunents. Section 14 of the Act deals wth the
nmet hod of determ ning the conmpensation. It will be clear
fromthese provisions that the Act specifies the principles
on whi ch and the manner in which the conpensation should be
determ ned and given. This is all that is required of a | aw
relating to the acquisitioon of property by Art. 31(2) of the
Constitution. Were provisions of this kind exist in a |aw
that Article lays down that such | aw cannot be <called in
guestion in any court on the ground that the conpensation
provided by that |law is not adequate. Here conpensation is
specifically provided for the lland which is to be acquired
under the Act.” Theland includes all that |lies beneath the

surface. ‘or, as M. Das put it, all that is "locked up " in
the land. Parliament haslaid down in sub-B. (5) of s. 13
how the value of this land is to be calculated. The

contention that the  provisions made by Parlianent for
conputing the anount of conpensation for the land do not
take into account thevalue of the mnerals is in effect a
chal |l enge to the adequacy of the conpensati on payable under
the Act. The concl uding words of Art. 31(2) preclude such a
chal | enge bei ng made.

But M. Das contended that the mnerals are separate
tenement and have to be separately conpensated for. W have
already dealt wth the contention of M. Das ‘that the
m neral s underlying the surface are a separate tenenment and
we need not repeat here al
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that we have said before. Inour ~opinion the mnerals
cannot be regarded as a separate tenenment except perhaps in
a case of a trespass and, therefore, there is no question of
the law providing for a separate  conpensation for /them
Apart fromthat if nminerals have becone a separate tenenent
then the present Act may not apply to such a tenement at

all. As we have pointed out the coal contained in the two
collieries in question is not held by the respective
petitioners as a tenenent separate fromthe surface. In the

circunstances the challenge to the validity of the Act  on
the ground that it offends Art. 31(4) of +the Constitution
fails, and we dismiss the petition with costs.

We nust say a few words about W P. 242 of 1960. ~Qut of 737
bi ghas of land held by the petitioner in that wit petition

we are informed that 321 bighas have been worked. The
wor ki ng,of this mine was closed in the year 1928 on the
ground that the mne was flooded. An application Was nmade
by the petitioner for reopening the mne on June 5, | 1957.
Repeated rem nders were sent subsequently but there was no

reply to any of themeither. In its application the
petitioner, it my be stated, did not apply for opening new
m nes. Since the necessary perm ssion was not received, it

did not conmence any operations. W are inforned that over
anmllion tons of coal was extracted by the petitioner from
its colliery in the past. Even so, we do not think that any
different considerations could apply to the petitioner’s
case fromthose which apply to the case of the Burrakar Coa

Co. The petitioner’'s colliery was al so dormant for too |ong
a period and was thus an "unworked mne". The inpugned Act
and the notification made thereunder both apply to it in the
same way as they apply to the Sudandi h colliery belonging to
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Burrakur Coal, Co., Ltd. The wit petition thus fails and
is dismssed with costs.

Cost of the hearing be paid half and half by the two
petitioners. There wll be only one hearing fee, to be
di vi ded equal ly between the two petitioners.

Petitions disn ssed.
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