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ACT:
Mur der - Pl ea of unsoundness of mnd-Crucial tinme-Acquittal H gh Court’s
refusal to reverse, if justifiable-1ndian

Penal Code, ss. 84, 302.

HEADNOTE:

The High Court affirmed an order ~of acquittal  of the
respondent on a charge of nurder under s. 302 of the Indian
Penal Code passed by the Sessions judge on the ground that
the accused was of unsound mind. The prosecution case was
that the accused conmmitted the nmurder of his nother-in-|aw

agai nst whom he had borne ill-will, by severing ‘her head
from her body while she was asl eep at dead of night. He
made a confession of the crine but a plea of —insanity was
taken at the trial. On appeal with special |leave by the
State :

Hel d, that the crucial point of time at which unsoundness of
mnd should be established is the time when the crinme is
actual ly

(1) I.L.R [1938]2 Cal, 337.
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conmtted, the burden of proving which lies on the accused
in order to entitle himto the exenption provided under S.
84 of the Indian Penal Code.

It is not sufficient only to prove that the accused suffered
from an "epileptic type of insanity" before or after the
conmi ssion of the crinme.

Henry Perry, 14 Cr. Appeal Rep. 48, followed.

There was nothing on the record of the instant case to show
that at the nmoment when the crinme was commtted the accused
was capable of know ng that what he was doi ng was wong or
contrary to law and as such he was not entitled to an
acquittal under s. 84 of the Indian Penal Code.

Refusal by the High Court to interfere with an acquittal in
the proved circunstances of the case could not be justified
under any rule as to " inpelling reasons
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JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crimnal Appeal No. 120 of
1960.

Appeal by special l|eave fromthe judgment and order dated
February 28, 1958, of the Madhya Pradesh Hi gh Court (Gwalior
Bench), in Crimnal Appeal No. 3 of 1957.

I. N Shroff, for the appellant.

The respondent did not appear.

1961. January 25. The Judgnent of the Court was delivered
by

AYYANGAR, J.-This is an appeal by special |eave by the State
of Madhya Pradesh against the dismssal of an appea
preferred by it to the H gh Court of Madhya Pradesh (Gwali or
Bench) which declinedto reverse the order of acquitta
passed by the Sessions Judge holding the respondent not
guilty of an offence under s. 302 of the Indian Penal Code.
The ground of acquittal by the Sessions Judge, which was
concurred’ in-by the H gh Court was that the respondent was
of unsound m nd at the tine of the conmission of the crine
and so was -entitled to an acquittal under s. 84 of the
I ndi an Penal Code.

There is very little dispute about the facts or even about
the construction of s. 84 of the Code  because both the
| ear ned Sessions Judge as well as the | earned Judges of the
Hi gh Court on appeal have held that the crucial point of
time at which the unsoundness of
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mnd, as defined in that section, has to be established is
when the act was commtted. It is the application of this

principle to the facts established by the evidence that is

the ground of conplaint by the appellant-State before us.

Section 84 of the Indian Penal Code which was invoked by the

respondent successfully in the Courts

bel ow runs in these terns:
" Nothing is an offence which is done by a
person who, at the time of doing it, by reason
of unsoundness of mind, is incapable of
knowi ng the nature of the act, or that he is
doing what 1is either wong or contrary to
[ aw. "

It is not in dispute that the burden of —proof that the

mental condition of the accused was, at the crucial point of

time, such as is described by this section lies on -the
accused who clains the benefit of this exenption (vide s.
105, Indian Evidence Act, Illustration (a)).

In order to appreciate the point raised for our decision it
is necessary to refer to the findings of the Sessions Judge
which were in terns approved by the | earned Judges of the
Hi gh Court. Before we do so, however, we shall narrate a
few facts regarding which there is no dispute: The -deceased
Bismlla was related to the accused-respondent as the nother
of his wfe Jinnat whomhe had divorced. The accused
nurtured a grievance against his nother-in-law for matters
it 1is unnecessary to set out. Bismlla went to bed in her
own house on the night of Septenber 28, 1954. Onh the
norning of the next day the body of Bismilla was found by
her husband lying in a pool of blood on the cot on which she
was sleeping with the head missing. The First [Information
Report was inmedi ately | odged by the son of the deceased.
The police were informed that the respondent bad borne ill-
will towards Bisnilla and thereafter the Sub-Ilnspector who
was i n-charge of the investigation sent for the respondent.
The respondent adnmitted having committed the nurder and
stated that be had put the head of Bismla and the knife
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with which it had been severed fromthe body in a cloth-bag

which he had hid in an underground cell in the furniture

shop

586

of his father. The respondent was taken to that shop where
he took out the articles in the presence of Panch-w t nesses.
He also took out a torch fromthe cash-box of the shop and
handed it over to the police with the statenent that the
torch had been used by himon the occasion of the nurder to
| ocate the deceased in the darkness. The accused further
stated the manner in which he managed to scal e over the wal
of the house of the deceased, how he gained entrance into
the room how he found her asleep on a cot and how he
severed the head fromthe trunk and carried the forner away
and hid it at the place fromwhich he took it out. The
respondent was produced before the District Magistrate
before whom he nade a confessional statement reciting al
the above facts: He was thereafter commtted to stand his
trial ' beforethe Court of Sessions Judge, Gnalior, for the
of fence under s. 302 of the Indian Penal Code. W have only
to add that the confession which was substantially
corroborated by other evidence was never wthdrawn though in
his answers to the questions put to himby the conmitting
magi strate and by the Sessions Judge under s. 342 of the
Cri m nal Procedure Code he pr of essed i gnor ance of
everyt hi ng.
On behalf of the defence, in support of the plea of
unsoundness of mnd three witnesses were exanined, two of
them bei ng nedi cal nen. The first w tness Mahavir Singh was
the District Gvil Surgeon and Superintendent of the Menta
Hospital. He spoke of having treated the accused in August
1952 as a private patient. Hi s deposition was to the effect
that the accused had an epileptic type of insanity, the | ast
time that he saw himbeing in August 1952, i.e., over two
years before the date of the ~occurrence. H s evidence
therefore cannot be very material-not to say decisive-on the
guestion as to whether at the nonent when the offence was
conmitted the accused was insane as defined by s. 84 of tile
Code or not. The other nedical witness examined for the
defence was the Superintendent of the Mental —Hospital who
had exam ned the accused on and after Novenmber 18, 1954, i.
e., nearly two nonths after the occurrence. Hi's
587
deposition also was to the effect that the accused was
suffering fromepileptic insanity. The witness  testified,
that at the first stage of the attack of a fit the patient
becomes spastic, that in the second stage the patient would
have convul sions of hands and feet and in the tertiary stage
beconmes unconscious and at the | ast stage the patient ~ m ght
do acts Ilike sleep-walking. GCbviously this was expert
evi dence about the nature of the disease which the doctor
stated the accused was suffering from and not any evidence
relating to the mental condition of the accused at the tinme
of the act. The other w tness who spoke about the nenta
condition of the accused was his father. In his evidence he
stated :
" The accused was in a disturbed state of mnd
in the evening of Septenber 28, 1954. He bad
not taken food for two days. Wwen | went to
the shop on the norning of Septenber 29, 1954,

at 7-30 or 7-451 found the accused was
unconsci ous and that his hands and feet were
stiffened. Just then the police cane there

and took away the accused."
On the basis of this evidence the | earned Sessions Judge
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after «correctly stating the law that under s. 84 of the

Indian Penal Code the crucial point of tine at which

unsoundness of mind should be established, is the tine when

the act constituting the offence is commtted and that the

burden of proving that an accused is entitled to the benefit

of this exenption is upon him sunmarised the evidence which

had been led in the case in these terns:
" The next thing therefore to consider is
whet her the accused was incapable of know ng
the nature of the act. The fact that the
accused went at night to the house of his
not her-in-law, deliberately cut her head and
brought it to his house is too obvious to show
that the accused was capable of knowing the
nature of ‘the act. To put it differently, the
accused while killing Bismlla was not under
the inpression that he was breaking an earthen
jar. Even the |earned counsel for the defence
laid “no stress on this aspect of insanity.
He,” however, contended that the accused was
i'ncapabl e of knowi ng that what he was doing
was either wong or contrary to |aw."

588

The | earned Judge, however, rested his decision to

acquit the accused /on the foll ow ng reasoning:

“There is the circunstance that soon
after the crime the accused was admitted to
the nental hospital andthe Superintendent of
the Hospital at least confirns that t he
accused suffers from epileptic fits. Now
epi l epsy is a kind of disease which nay cause
insanity. This is called epileptic insanity.
In this insanity the patient conmmits  bruta
murders w thout knowi ng what he was doing.
The accused who suffered from epilepsy has

conmitted a brutal nmurder. There is thus
ground to believe that he may have committed
this nur der in a fit of epileptic
insanity.................. These. things give

rise to the inference that the accused may
have committed the crimein a fit of insanity
and w t hout know ng that what he was doi ng was
either wong or contrary to law. 1, therefore,
find that the accused Ahnedullah did kil
Bismilla by severing her head from the  body
with a knife but that by reason of unsoundness
of mind he was incapable of know ngthat what
he was doi ng was wong or contrary to |law and
that he is, therefore, Dot guilty of the
of fence of nmurder with which he is charged
under section 302, Indian Penal Code and |
direct that the said accused be acquitted."
The | earned Judge had definitely found that the accused knew
the nature of the act he was doing, finding which as we
shall presently point out, was concurred in by the |earned
Judges of the High Court. |In the face of it we find it
rather difficult to sustain the reasoning upon which the
l ast conclusion is rested on the facts of this case.
From this order of acquittal by the |earned Sessions Judge
the State filed an appeal to the H gh Court. The | earned
Judges of the High Court also correctly appreciated the
| egal position that to invoke the benefit of the exenption
provided by s. 84 of the Indian Penal Code it would be
necessary to establish that the accused was, at the nonent
of the act insane. The |earned Judges, on this aspect of
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the case, said :

" About the nental condition i medi ately
before and after the crucial noment, we have
t he
589

ci rcunst ances, the conduct of the respondent
on the norning of the 29th and his confession
given on that afternoon. By thenselves they
do not support the t heory of nent a
unsoundness necessary for Section 84, though

t hey are expl i cabl e, consi stently with
epileptic .insanity. The nmurder itself has
been comm tted with extraordinary cunning, and
attention to the nost mnute detail It is

certain the respondent knew at that tinme the
physical nature of what he was doing; he did
not ~believe that he was breaking a pot or
cutting a cabbage, but was taking the life of
a human being which he says within 16 hours,
he ~did for vindicating his honour. 1In fact,
the condition at the time of the confession is
one of elation rather than of depression or a
bl ack-out . ... ... oL The | ear ned
Sessi ons Judge has held that the respondent
was in afit of epileptic insanity on the 28th
ni ght, when he killed his nother-in-law, it is
not clearly recorded, but it also seens to be
hi s finding that this fit “of epileptic

i nsanity continued at least till the time of
his confession. This finding is not one
wi thout any evidence to support it, or one
that can be called perverse; still, it.is one

that could properly be arrived at, only if it
is consistent with the observati on made on the
r espondent i mediately after t he 29th
Sept enber, 1954."
They proceeded to point out that there was no observation by
nedi cal experts soon after the act to enable an inference to
be drawn as to the nental condition of the accused just
prior thereto. After detailing the argunments-on either side
the | earned Judges concl uded:
" Thus we have no evidence pointing to that
kind and degree of nental unsoundness at the
time of the act as required by section 84 of
the 1.P.C. ; but on the defective mteria
adduced, it would have been in ny opinion, an
unsati sfactory conclusion either way In a case
like this when the proved facts woul d
ot herwi se support a conviction for nmurder it
was for the defence to adduce evidence and it
should, in principle, reap the consequence of
any om ssions in this regard,"”

590

From these observations it would appear as if the |earned
Judges of the H gh Court were differing fromthe | earned
Sessions Judge in his conclusion as regards the application
of section 84 to the facts of the present case. They

however, conti nued:

" The Sessions Judge was satisfied that the
defence has discharged the onus of

proving that at the time of the comm ssion of

the offence the accused was nentally SO

unsound as not to know that the act was wong

and contrary to law. Nowit is for the State

to establish in appeal that the finding is
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perverse and that there are conpelling reasons

why that decision should be reversed."
and it is on this ground that the | earned Judges disnissed
the appeal by the State.
W find ourselves wholly wunable to concur wth this
conclusion or with the reasoning on which it is rested. The
| earned Judges failed to appreciate that the error in the
judgrment of the Sessions Judge lay not so nuch in the
implicit acceptance of the testinmony of the father of the
accused- because he was obviously an interested witness, and
of this the appellant State could certainly and justifiably
conpl ai n-but in proceeding on a basis wherein inferences and
probabilities resting on assunptions were permtted to do
duty for proved facts, which the statute required to be
est abl i shed before the exenption under the section could be
cl ai med. Refusal to interfere with an acquital in such
circunstances could hardly be justified under any rule as to
" inmpelling reasons for interference even assumng the
exi stence of such arule. The error in the judgment of the
High Court consisted in ignoring the fact that there was
not hi ng on the record on the basis of which it could be said
that at the nmonent of the act, the accused was incapable of
knowi ng that what he was doing was wong or contrary to |aw
In this connection we might refer to the decision of the
Court of Crimnal Appeal in En, gland 'in Henry Perry(1)
where also the defence was that the accused had been prone
to have fits of epileptic insanity. ~During-the course of
the argunent Reading, C.J., observed
(z) 14 Cr. Appeal Rep. 48.
591

The crux of the whole question is_ whether
this man was suffering fromepilepsy at the

time he comitted the crine. O herwise it
woul d be a nost dangerous-doctrine if a man
could say, 'I once had an epileptic fit, and

everyt hing that happens hereafter must be put
down to that’. "

In dismssing the appeal the | earned Chief Justice

sai d:
" Every man is presunmed to be sane and to
possess a sufficient degree of reason to be
responsi ble for his acts unless the contrary
is proved. To establish insanity it nust be
clearly proved that at the tinme of committing
the act the party is |[|abouring ~under~ such
def ect of reason as not to know the nature and
quality of the act which he is conmitting-that
is, the physical nature and quality as
di stinguished fromthe noral-or, if he  does
know the nature and quality of the act he is
conmitting, that he does not know that he is
doi ng wong...... There is, however, evidence
of a medical character before the jury, and
there are statements made by the prisoner
hinsel f, that he has suffered from epileptic
fits. The Court has had further evidence,
especially in the prison records, of his
having had attacks of epilepsy. But to
establish that is only one step; it nust be
shown that the man was suffering from an
epil eptic seizure at the tine when he
commtted the nurders; and that has not been
proved. "

We consider that the situation in the present case is very

simlar and the observations extracted apply with
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apposi t eness. We consider that there was no basis in the
evi dence before the Court for the finding by the Sessions
Judge that at the crucial nonment when the accused out the
throat of his nother-in-law and severed her head, he was
from unsoundness of m nd incapable of knowi ng that what he
was doing was wong. Even the evidence of the father does

not support such a finding. |In this connection the Courts
bel ow have failed to take into account the circunstances in
which the killing was conpassed. The accused bore illwll

to Bismilla and the act was committed at dead of night when
he woul d not be seen, the accused

76
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taking a torch with him access to the house of the deceased
being obtained by stealth by scaling over a wall. Then
again, there was the nood of exaltation which the accused
exhi bited after he-had put her -out of her life. It was

a crime commtted not in a sudden nmood of insanity but one
that was preceded by careful planning and exhibiting coo
calcul ati'on” in execution and directed agai nst a person who
was considered to he the eneny.

The appeal is therefore allowed, the order of acquitta
passed against the respondent set as de and in its place
will be substituted a finding that the respondent is guilty
of murder under s. 302 of the Indian Penal Code. In the

normal course the proper punishnment for the heinous and
premeditated crinme conmitted with -inhuman brutality would
have been a sentence of death. But taking into account the
fact that the accused has beenacquitted by  the Sessions
Judgean order which has been affirmed by the H gh Court we
consider that the ends of justice would be net if we
sentence the accused to rigorous inprisonnment-for life. It
is needless to add that the State Government will take steps
to have the accused treated in an-asylumuntil he is ' cured
of his illness, if this still continues.

Appeal al | owed.




