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State Legi sl at ure- Menber, Powers and Privil eges of -

Publication of questions disallowed by  Speaker-Prosecution
for defamation -1mmunity-Constitution of India, Art. 194-
I ndi an Penal Code, 1860 (XLV of 1860), ss. 499, 500.

HEADNOTE

The appel l ant, who was an el ected nmenber of the West Benga
Legi sl ative Assenbly, gave notice of his intention to put
certain questions in the Assenmbly and on those questions
bei ng di sal |l owed by the Speaker published themin a  journa
called Janamat of Chatal, his own constituency. The /first
respondent who was then the Sub-Divisional Magistrate of
Ghatal and whose conduct was the subject-matter of sone of
those questions, filed a conplaint against the appellant and
two others, the editor and the printer and publisher of the
janamat, under ss. 500 and 501 of the Indian Penal ~ Code.
The appel | ant pl eaded privilege and i munity under Art. 194
of the Constitution as a bar-to crimnal prosecution. The
trial Magistrate as also the H gh Court found against him
On appeal by special leave it was clained on his behal f that
he had an absolute privilege under Art. 194 of  the
Constitution to publish the disallowed questions and  could
not be prosecuted therefor.

Held, that the claimof imunity under Art. 194 of the
Constitution nust be negatived.

Clause (1) of Art. 194 had no application since the nmatter
was clearly outside the scope of that clause. O ause (2)  of
that Article was al so inapplicable since it was not the case
of the appellant that the publication was under t he
authority of the Legislative Assenbly and it could not also
be said that it came within the expression " anything said
or any vote given " in that clause.

The publication of a disallowed question by a nenber of the
Assenbly does not come within the powers, privileges and
i Mmunities enjoyed by a nmenber of the House of Commpbns and,
consequently, cl. (3) of Art. 194 also cannot be of any
help to the appellant. The immnity enjoyed by a menber of
the House of Commons is clearly confined to speeches nade in
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Parliament and does not extend to the publication of the
debate outside. I f he publishes his speech, made in the
House, separately fromthe rest of the proceedings of the
House, he is Iliable for defamation, in case.it is

def amat ory.

Abi ngdon’ s case, Espinasse’s Reports, N si Prius 1793-1810,
228 and Creevey's case, | Maule and Selwn's Reports, King' s
Bench, 1813-1817, 273, referred to.

487

There is no absolute privilege attaching to the publication
of extracts fromthe proceedings in the House of Conmons and
a nmenber, who has absolute privilege in respect of his
speech in) the House itself, can claim only a qualified
privilege in respect of it if he causes the same to be
publ i shed in the public press.

Quaere: Whet her publication of parlianentary proceedings,
not authorised by the House, stands on the same footing as
the publication of proceedings in a court of I|aw.

Wason v. Walter, (1868-69) L.R-4 QB. 73, referred to

M S.. M~ Sharma v. Sri Krishna Sinha, [1959] SUPP. 1
S.C. R 806, distinguished.

Dr. Suresh Chandra Banerjee v. Punit Goala, (1951) 55
C.WN. 745, referred to.

JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 65 of
1958.

Appeal by special |eave fromthe judgment and order dated
April 11, 1956, of the Calcutta Hgh Court -in  Crimnmnal
Revi si on No. 1584 of 1955.

N. C. Chatterjee, Arun Kumar Dutta and D. N. Mikherjee,
for the appellant.

K. B. Bagchi and S.N. Mukherjee, for the respondents.

1961. January 16. The Judgnent of ‘the Court was delivered
by

SINHA, C. J.-This appeal by special |eave is directed against
the judgment and order of the High Court of Judicature at
Calcutta, dated April 11, 1956, whereby the appellant’s
claim of absolute privilege as a nenber of the Benga
Legislative Assenmbly was rejected and the prosecuti on
| aunched against hi munder s. 500, Indian Penal Code, was
al l owed to proceed.

The facts of this case are not in doubt or-dispute and may
shortly be stated as follows. The appellant is a citizen of
India and an el ected nmenber of the Wst Bengal Legislative
Assenbl y. He is also a nedical practitioner at. Chatal in
the Mdnapore District of West Bengal. |In January, = 1954,
the appellant gave notice of his intention to ask certain
guestions in the Assenbly. Those questions were disallowed
in accordance with the rules of procedure for the conduct of
busi ness of the Assenbly. |In February, 1954, the appell ant

was informed that the questions proposed by him had been
di sal | owed. The appel | ant publi shed

488
the questions that had been disallowed in a | ocal journa
cal l ed Janamat, in its issue of February 28, 1955. In July,

1955, the first respondent, whose conduct formed t he
subj ect-matter of the questions and who was then functioning
as a Sub-divisional Magistrate, filed a conplaint against
the appellant and two others, the editor, and the printer
and publisher respectively of the journal aforesaid. The
petition of conplaint alleged that the appellant had made
and published scandal ous inputations against him intending
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them to be read by nmenbers of the public, that those
i mput ati ons were fal se and unfounded and had been nmade with
the definite intention of harming or with the know edge or
havi ng reason to believe that they would harmthe reputation
of the conplainant and that the conplainant felt greatly
aggrieved and harmed in mnd and reputation. He also
all eged that being a Governnent servant, the, conplainant
had to obtain the necessary perm ssion fromthe Governnent
for instituting | egal proceedings for the vindication of his
character as a public servant and that accounted for the
delay in filing the petition of conmplaint. The petition of
conpl aint charged the appellant with an of fence under s. 500
of the Indian Penal Code and the second and third accused,

who have been cited as respondents 2 and 3 in this Court,

under s. 501 of the I'ndian Penal Code. After severa

adj ournnents, the petitioner raised, by way of prelinminary
objection to the-.crimnal prosecution, the question of his
absol ute privilege and immunity from prosecuti on under the
provision of the Constitution.” The | earned WMagistrate by
his order dated Cctober I1,, 1955, overruled the objection
and held that the privilege clained by the accused was not
an unqualified one. He relied on a judgrment of the Calcutta
H gh Court in the case of Dr. Suresh Chandra Banerjee V.

Punit Goala (1) in support of his conclusion that the first
accused before him now appellant, was not entitled to the
privilege and imunity claimed by him Thereafter, the
appel lant nmoved the High Court under Art. 228 of the
Constitution for having the case wi-thdrawn to the

(1) (21951) 55 C WN. 745.

H gh Court for determunation of the constitutional question
raised by himby way of defence, but that, application was
di sm ssed by a Bench of the High' Court on Novenber 9, 1955,

presunably on the ground that the. case did not involve any
substantial question of law as; to-the interpretation of the
Constitution. Not daunted by the adverse order aforesaid of
the Bench of the H gh Court, the petitioner again noved the
Hi gh Court and obtained a rule on several grounds including
the question of the proceedings being barred by the
provisions of Art. 194 of the Constitution. The l'earned
Single Judge, who dealt with the case on this occasion

noti ced t he position t hat strictly speaki ng the
constitutional guestion could not be —allowed to be
reagitated in view of the Bench decision aforesaid. But the
| earned Judge all the sane dealt with the points raised by
the appellant including the question arising under Art. 194
of the Cotistitution. The | earned Judge dism ssed the
application holding that a nenber of the Legi sl ative
Assenmbly had no absolute privilege in respect of. the
guestions sought to be asked by him which had  been
di sal | owned but he had published themall the sane. It was
al so pointed out that the questions had never beentasked in
the House and that, therefore, could not be said to form
part of the proceedi ngs of the House. He further held  that
the publication in the journal at the instance of the
appel l ant could by no neans be said to have been under the
authority of the House. The appellant noved the |earned
Judge for a certificate wunder Art. 132(1) of t he
Constitution, but that application was also refused on the
ground that the case did not involve any substantia

guestion of Jlaw as respects the interpretation of the
Consti tution. The appellant then nmoved this Court and
obtai ned special |eave to appeal fromthe judgnment of the
H gh Court refusing the claim of privilege. He also
obtained stay of fur. ther proceedings in the Court of the
Magi strate. The hearing of the appeal was ordered to be
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expedited That order was passed on COctober 1, 1956, but
notw t hstandi ng the order of expedition, the case cane to be
heard only four years later,

490

In this Court, it has been contended on behalf of the
appel lant that the |earned Judge below had erred in his
interpretation of the provisions of Art. 194 of the
Constitution and that on a proper construction’ of; those
provisions it should have been held (1) that questions
sought to be asked by a nenber of a Legislative Assenbly,
even though disallowed by the Speaker, formed part of the
proceedi ngs of the House, and, as such, their publication
woul d not attract the provisions of the Indian Penal Code;
(2) the provisions of Art. 194 should be liberally construed
in favour of persons like elected nembers of the Assenbly
who are rendering public service not only by naking speeches
and asking questions in the Assenbly, but also by publishing
them in the public press witha view to apprising the
country and, particularly the constituency of what had been
happeni ng in the House. |In other words, it Was cl ai ned that
there was an absolute privilege in favour of a nenber and
that, therefore, he could not be prosecuted for having
published the questions he sought to put, but had been
di sal | owed by the Speaker

Do the provisions /of Art. 194 of the Constitution lend any
support to the contentions aforesaid raised on behalf of the
appel | ant ? The first clause of Art. 194 does not call for
any conment in, this case because no question as regards
freedom of speechin the Legislature of a State has been
raised. Cause (2) of the Article has, firstly, lLaid down a
bar agai nst any proceedings, civil or crimnal against any"
nenber of a Legislature of a State in respect of  anything
said or any vote given by-himin the Legislature or any Com
nmttee thereof; and secondly, that no person shall be |iable

in a civil or crimnal proceeding in respect of the
publication of any report, paper, votes or proceedi ngs under
the authority of a House of suchia Legislature. It is not

contended that the publication conplained against  in this
case was under the authority of the Legislative Assenbly of
West Bengal. So the second part of the second clause of;
Art. 194 cannot be pressed in aid of the -appellants
contention. As regards the first part of the second cl ause,
can it be said that the publication, which forms the
subj ect-matter of the

491

prosecution in,, this case, can come within the purview of
',-anything said or any vote given " by a nenber of. the
Legi sl ati ve Assenbly? The answer nust be in the' negative.
It is, therefore, manifest that el. (2) of Art. 194 is
equally of no assistance to the appellant. Nat ural |y,
therefore, reliance was placed in the course of arguments in
this Court on the provisions of cl. (3) of Art. 194. Does
the publication of a disallowed question by a nenber of an
Assenmbly come within the powers, privileges and imrmunities
of the nmenbers of the House ? The answer to this question
depends upon finding out what are the powers, privileges.
and imunities of the nenmbers of the House of Commons of the
Parliament of the United Kingdom at the comrencenent of the
Constitution. This Court in the case of M S. M Sharma v.
Shri Sri Krishna Sinha (1) has considered in great detai
those immunities wth respect to the publication of a
portion of a speech which was directed by the Speaker to be
expunged from the proceedi ngs of the House. This Court has
held that the publication of such a portion of t he
proceedings is not within the privilege attaching to the
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publication of a faithful report of the proceedings of a
House of the State Legislature. That case was not concerned
with the penal |aw of the country. In that case the Court
was concerned with ascertaining the powers of the Assenbly
to punish for contenpt of the House with reference to the
privileges and immunities of a House of the Legislature of a
St at e. Hence, that decision does not assist us in
determ ning the present controversy.

If we turn to the legal position in England with reference
to the House of Commons, it is clear that the imunity of a
menber of the House of Commons is in respect of the speeches
made by himin Parlianent, but it does not extend to the
publication of the debate outside Parlianent. [If a nenber
of a House of Commons’ . publishes his speech made in the
House separately fromthe rest of the proceedings in the
House, he will be liable for defamation if his speech
cont ai ns matters defamatory -~ of any person. In t he
cel ebrated case of R _v. Lord Abingdon (2),,Lord Kenyon had
deci ded that a speech which had been nade in

(1) [1959] Suppl.” 1 S.C R 806, (2) (1794) 1 ESP. 226; 170
E. R 337,

492
t he House of Lords was not privileged if publ i shed
separately from the rest of the debat e. In May

Parlianmentary Practice, 16th Edition, by Lord Canpi on, occur
the followi ng statenents in respect of the two well-known
cases of Abingdon (1) and Creevey, Journal of the House of
Commons (1912-13) 704: -

"Abi ngdon’s case,  (1).-An information was

filed wagainst Lord Abingdon for a libel. He
had accused his att or ney of i mpr oper
prof essi onal conduct,, in-a: speech ‘delivered

in the House of Lords, which he afterwards
published in several newspapers at his own
expense. Lord Abi ngdon pl eaded his own case
in the Court of King” s Bench, and contended
that he had a right to print what he had, by
the Law of Parlianent, a right to speak; but
Lord Kenyon said that a menber of ~ Parlianment
had certainly a, right to publish his ~speech
but that speech shoul d not be made a vehicle
of slander against any individual; if it was,
it was a libel. The Court gave judgnent that
his lordship should be inprisoned for three
nonths, pay a fine of pound 100,  and find,
security for his good behavi our
Creevey’'s case (2), 1813.-M. Creevey, a
menber of the House of Commons, had nade a
charge agai nst an individual in the House, and
i ncorrect reports of his speech havi ng
appeared in several newspapers, M. - Creevey
sent a correct report to the editor @ of a
newspaper, Wwth a request that he woul d
publish it. Upon an information filed against
him the jury found the defendant guilty  of
libel, and the King's Bench refused an
application for a new, trial (See Lord
El | enborough’s judgnent in Rex v. Creevey
(2)). M. Creevey, who had been fined pound
100, conpl ai ned to the House of the
proceedi ngs of the King' s Bench; but the House
refused to adnmit that they were a breach of
privilege."

It is clear on a reference to the law in England in respect

of the privileges and inmmunities of the House of Comons
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that there is no absolute privilege attaching to the
publication of extracts fromproceedings in the House of
Commons. So far as a nmenber of the House of Comons is
concerned, he has an absolute privilege
(1) (1794) Esp. 226; 170 E,R 337(2).(1813)1 M &S. 2 73;
195 E. R, TO2.
493
in respect of what he has spoken within the four walls of
the House, but there is only a qualified privilege in his
favour even in respect of what he has hinself said, in the
House, if he causes the same to be published in the public
press. The case of publication of pr oceedi ngs of
Parlianment, not under the authority of the House, stands on
the sane footing as the publication of proceedings in courts
of justice. That was nade clear by Cockburn, C.J. in the
case of Wason v. Walter (1).  Explaining why the publication
of a single speechin the proceedings in the House woul d not
be absolutely “privileged, the |earned Chi ef Justice
observed: -
" 1t is to be observed that the analogy
bet ween the case of reports of proceedi ngs of
courts of justice and those of proceedings in
Parliament being complete, all the limtations
placed on- the one to prevent injustice to
individuals wll necessarily attach on the
other; “a garbled or partial " report, or of
det ached parts of proceedings, published wth
intent to injure individuals, wll equally be
di sentitled to protection.
So long as Parliament. does not crystallise the |ega
position by its own | egislation, the privileges, powers and
imunities of a House of a State Legislature or Parlianent
or of its menbers are the sane as those of the House of
Commons, as stated above. In the present case the appell ant
sought to put certain questions bearing upon the conduct of
the conplainant, the first respondent, in this case.
According to r. 27 of the Assenbly Procedural Rules, certain
conditions have to be fulfilled in order that a questi on may
be admi ssible. Anmongst other requirenments of the rule, one
of the conditions is that it nust not contain-any inputation
or inmply a charge of a personal character. Rule 29 of those
rul es aut horises the Speaker to decide on the adm ssibility
of a question with reference to the provisions of the rules
and | ays down that the Speaker " shall disall ow any question
when, in his opinion, it is an abuse of the right of
guestioning, or is in contravention of those provisions. "
In view of the conclusion we have already reached, nanely,
that there is no absolute privilege, even in favour of a
menber of the Legislature, in respect of a publication not
of the entire
63 (1) (1868) L.R 4 QB. 73, 94.
proceedi ngs, but of extracts fromthem it is not necessary
for us to decide the question whether disallowed questions
can be said to formpart of the proceedings of a House of
Legi sl ature.
In this connection, it is also relevant to note that we are
concerned in this case with a crimnal prosecution for
def amat i on. The | aw of defamation has been dealt with in
ss. 499 and 500 of the Indian Penal Code. Section 499
contai ns a nunber of exceptions. Those specified exceptions
| ay down what is not defamation. The fourth exception says
that it is not defamation to publish a substantially true
report of the proceedings of a court of justice, but does
not make any such concession in respect of proceedings of a
House of Legislature or Parliament. The question naturally




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 7

arises how far the rule in Wason’s case (1) can be applied
to crimnal prosecutions in India, but as this aspect of the
controversy was not canvassed at the Bar, we need not say
anything about it, as it is not necessary for the decision
of this case.

The legal position is undisputed that unless the appellant
can nmmke out an absolute privilege, in his own favour, in
respect of the publication which is the subject-matter of
the charge in this case, the prosecution against him cannot
be quashed. As we have held, that he has no such absolute
privilege, in agreenent with the High Court, he nmust take
his trial and enter upon his defence, such as he may have.
As the evidence pro and con has not been recorded in full
the argunents at the Bar had naturally to be confined to the

purely |l egal question of the absolute privilege clained. It
need hardly be added that we do not express any opinion on
the nmerits of the controversy which will now be gone into by

the | earned Magistrate before whomthe case has been pending
all these years.
For the reasons given above, it nust be held that there is

no nerit in this appeal. It is accordingly dismssed. The
pendi ng prosecution, which has been held up for so long, it
is expected,, wll now be proceeded wth wthout any

avoi dabl e del ay.

Appeal dism ssed

(1) (1868) L.R 4 QB, 73
495




