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Act, 1960 (Act 1  of 1961) -Section 5(6) proviso (b) Effect
of the Amending Act 1972 (Act 18 of 1973) "Good Faith"-True
nmeani ng and scope of.

HEADNOTE
The Uttar Pradesh Inposition of Ceiling of Land Hol di ng
Act 1960 was anended by the Amendi ng Act 1972. Section 5(6)
proviso (b) of the Act States :
"(6) In determining the Ceiling area applicable to
a tenure-holders, any transfer of |and nade after the
twenty-fourth day of January, 1971, which but for the
transfer would have been declared surplus [|and under
this act, shall be ignored and not taken into account
Provided that nothing in this sub-section shall apply
to-

(b) a transfer proved to the satisfaction of the
prescribed authority to be in good faith and for
adequate consideration and under an i'rrevocabl e
instrument not being a benam transaction or. for
i medi ate or deferred benefit of the tenure-holder of
ot her nmenbers of his famly.
The appellant sold 25 acres of Iland for consideration by
regi stered deeds dated 2nd January and 9th August, 1971. The
Prescribed Authority under the U P. Inposition of Ceiling on
Land Hol dings Act, 1960 issued notice to the appellant to
show cause why 25.96 acres land fromhis holding be not
decl ared surplus. The appellant filed objections stating
that (i) the entire land was unirrigated; (ii) there was no
source of irrigation in the fields and he had nmade two sal es
of 25 acres for acquiring a site and constructing a
residential house. The Prescribed Authority rejected the
objections of the appellant and declared the said |and as
sur pl us.

Aggrieved by the said order the appellant went in
appeal before the Appellate Authority, who, partly allowed
the appeal. The appellant filed a wit petition in the Hi gh
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Court, which was dismssed in limne. By special |eave
petition, the point for consideration was whether a sale
made by a tenure-holder on a date between January 24, 1971
and June 8, 1973 for adequate consideration and under an
irrevocabl e i nstrunent not being a benanmi transaction or for
i medi ate or deferred benefit of the tenure hol der or other
nmenbers of his famly, can be held to be not in ‘good faith’
within the contenplation of proviso (b) to sub-section (6)
of section 5 of the Ceiling Act, nerely because the tenure-
hol der had failed to prove the satisfaction of the
Prescribed Authority or the Appellate Authority that the
pur pose for
288
which the sale was nade, did not constitute an inpelling
necessity for the sale.

Al'l owi ng t he appeal
N

HELD : It is clear that 'the crucial date on or from
whi ch no tenure-holder is entitled to hold land in excess of
the ceiling areais June 8, 1973. It is a cardinal canon of
construction that an expression -which has no uniform
precisely fixed nmeaning, takes its colour, light and content
fromthe context. [293E-F, H|

The benefit of ‘clause (b) of the proviso to sub-section
(6) is available to atransfer made in good faith, that is,
to a bona fide transfer whereby the tenure-hol der genuinely
and irrevocably transfers all right, title and interest in
the land in favour of the transferee, in the ordinary course
of managenent of his affairs and which is not a collusive
arrangenent, or device or subterfuge to enable the tenure-
hol der to continue to hold the surplus |and or any reserved
interest in presenti or in futuro therein, (or nerely to
convert it into cash), and thus circumvent the ban under
section 5(1) of the Ceiling Act. I'n order to be entitled to
the benefit of proviso (b) of Sec. 5(6), a transfer nmade in
good faith, must satisfy the further conditions, (ii) to
(iv), enunerated in the proviso (b). [294C F]

Once it is established by the transferring tenure
hol der that the transfer in question effected in the course
of ordinary managenent of his affairs, was nade for adequate

consi deration and he had genui nel.y, absol utely and
irrevocably divested hinself of all right, title and
interest (including cultivatory possession) in the land in
favour of the transferee, the onus under Explanation IIl, in

the absence of any circunstances suggestive of collusion, or
an intention or design to defraud or circunvent the Ceiling
Act, on the tenure holder to showthat the transfer was
effected in good faith will stand discharged. It will not be
necessary for the tenure to prove further that the transfer
was nmade for an inpelling need or to rai se noney for neeting
a pressing legal necessity. [294G H, 295A]

The other conditions of Proviso (b) to Sec. 5(6) being
satisfied, the Appellate Authority was not justified in
holding that the sales were not in ‘good faith’ merely on
the ground that the construction of a residential house in
New Del hi did not in his opinion constitute a conpelling
necessity for the sales. Mreover, in the instant case, the
tenure-holder at the material tine was serving in the arny
in the rank of Brigadier which inplies that he was nearing
the age of retirement fromarny service. It is not shown
that he had any other house where he could live. He had, in
fact, borrowed part of the cost of construction fromthe
Government. There was therefore nothing sinister in his
intention if he arranged to sell his lands to other
cultivators to raise funds to acquire a site and build a
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residential house in New Delhi where he wuld live in
reasonable confort after retirement from army service
[ 295G H, 296A- D]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 2726 of
1980.

Appeal by Special Leave fromthe Judgnent and Order
dated 23-5-1978 of the Allahabad H gh Court in Cvil Msc.
Wit No. 4497/ 78.

289

Manoj Swarup and Mss Lalita Kohli for the Appellant.

O P. Rana and Ms. Shobha Dixit for the Respondent.

The Judgnent of the Court was delivered by

SARKARI A, J.- - This~ is an appeal by special |eave
agai nst-a judgnent dated WMy 23, 1978 of the Hi gh Court of
Al | ahabad. The material facts giving rise to this appeal are
as under

The Prescribed Authority under  Section 10(2) of the
U.P. Inposition of Ceiling on Land Hol dings Act, 1960 (Act
No. 1 of 1961) (as anmended by U P. Act 18 of 1973) issued
notice to the appell'ant to show cause why 25.96 acres out of
44 acres of irrigatedl1and fromhis holding be not declared
surplus. In response to this notice, the appellant filed
objections stating, inter alia, (i) that the entire | and was
unirrigated; (ii) ‘that there was no source of irrigation in
field Nos. 1373, 79 ‘and 80; (iii) that the appellant had
made two sales of 12.50 acres each, 25 acres in.all, for a
valid necessity, nanely, to raise funds for acquiring a site
and constructing a residential house in New Delhi. (a) The
appel lant being an Arny Oficer in the rank of Brigadier
had after obtaining perm ssion on January 2, 1971 fromthe
Arny Headquarters, sold 12.50 acres of the land for a
consi deration of Rs. 25,000/-. to one Inderjit Singh by a
regi stered deed, dated August 9, 1971, and handed over the
possession to the vendee; (b) Simlarly, after obtaining the
perm ssion of the Arnmy Headquarters on January 2, 1971, he
sold 12.50 acres of the land for Rs. 25,000/- to one Curjeet
Singh by another registered sale-deed and handed over the
possession to the vendee. Since the noney raised by these
sales was insufficient to purchase a building site and
constructing a house thereon, the appellant also raised a
| oan of Rs. 50,000/- fromthe Governnent for that purpose.

The Prescribed Authority by its order —dated June 26,
1977, rejected the objections of the appellant and decl ared
25.96 acres of the land as surplus.

Aggri eved by the order of the Prescribed Authority, the
appel l ant went in appeal before the Appellate Authority
(District Judge, Ranpur). who, by his order dated Decenber
8, 1977, partly allowed the appeal, holding that the entire
 and was unirrigated and accordingly declared 16.94 acres of
unirrigated land as surplus. The District Judge has not held
that the aforesaid sales made in favour of Inderjit Singh
and Gurjeet Singh by two sale deeds of 12.50 acres each
were fictitious or Benanmi, nor has he found that the vendees
were not in
290
possession of the sold land. The District Judge seens to
have deni ed the protection of Proviso (b) of sub-section (6)
of Section 5 of the Ceiling Act to the said two sales,
nerely for the reason that "the appellant had failed to
prove any inpelling necessity for building a house and that
he could not do wthout a house in New Delhi", and
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therefore, "it could not be held that the sales in question
were not effected to avoid the Ceiling Law. "

To inmpugn this decision of the District Judge, in so
far as he did not uphold the aforesaid sales relating to 25
acres of land, the appellant filed a wit petition under
Article 226 of the Constitution in the Hgh Court, which
dismssed the sane in limne by its order, dated May 23,
1978. Hence this appeal by special |eave.

The question of |aw that has been nooted before us is,
whet her a sale nade by a tenure-holder on a date between
January 24, 1971 and June 8, 1973 for adequate consideration
and under an irrevocable instrunent, not being a benam
transaction or for inmediate or deferred benefit of the
tenur e-hol der or other nmenbers of his famly, can be held to
be not in 'good faith” within the contenplation of proviso
(b) to sub-section (6) of Section 5 of the Ceiling Act,
nerely because the tenure-holder had failed to prove to the
satisfaction of ~the Prescribed, Authority or the Appellate
Aut hority that™ the purpose for which the sale was nmade, did
not constitute an inpelling necessity for the sale.

Answer to this guesti on turns on a correct
interpretation of the expression "good faith" wused in the
af oresai d proviso (b)-

Learned counsel” for the appellant vehemently contends
that the District Judge had commtted an error of |aw
i nasmuch as he held that in order to get the protection of

the aforesaid Proviso (b), it is essential for the tenure-
hol der to prove that the sale was made for some pressing
valid necessity. It is enphasisedthat this is not the

requi rement of that provision; that the expression "good
faith" only neans that it -should not be a benam or
fraudul ent transaction in which the transferor continues to
be the beneficial owner or right-holder of the |and on the
cruci al date, viz. June 8, 1973.

It is enphasised that in the instant case, it was not
disputed that the sales were nade to raise funds for
purchasing a building site and constructing a house thereon
in New Delhi, that the authenticity of the docunentary
evi dence produced by the appellant . to establish that fact
was not doubted by the Appellate Authority; nor the adequacy
of the sale considerations, nor the fact that the appell ant
had parted w th possession of the sold lands; that in-this
situation, by no stretch of
291
reasoning, it could be said that the sale was not bona fide
or in good faith.

On the other hand, Shri O P. Rana stoutly defends the
finding, of the Appellate Authority (District Judge), which
has been upheld by the High Court, that the sale could not
be said to be in 'good faith' nerely because no inpelling
necessity for making it had been established.

Before dealing with these contentions, let us have a
| ook at the material part of sub-section (1) of Section 5,
whi ch reads thus:

"(1) On and from the comencenent of the Uttar

Pradesh [|nposition of Ceiling on Land Hol di ngs

(Amendnent) Act, 1972, no tenure-holder shall be

entitled to hold in the aggregate throughout Uttar

Pradesh, any land in excess of the <ceiling area

applicable to him

Expl anation I.- In determining the ceiling area
applicable to a tenure-holder, all Iand held by himin
his owmn right, whether in his own name, or ostensibly
in the nanme of any other person, shall be taken into
account."
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Expl anation Il is not material for our present
pur pose.

The Amendnent Act, 1972 (Act No. 18 of 1973) (for short
called the Ceiling Act) cane into force with; effect from
June 8, 1973. It is clear that the crucial date on or from
which no tenure-holder is entitled to hold I and in excess of
the ceiling area is June 8, 1973. Keeping this in view, |et
us now exam ne sub-section (6), the relevant part of which
reads as under: -

"(6) In determining the ceiling area applicable to a

tenure-hol der, any transfer of land made after the

twenty-fourth of January, 1971, which but for the
transfer would have been declared surplus |and under
this Act, shall be ignored and not taken into account:
Provided that nothing in this sub-section shal
apply to-
() . e
(b) a transfer proved to the satisfaction of the
prescribed authority to be in good faith and for

adequate consideration and under an i rrevocabl e

i nstrument: not being a benami transaction or for

i medi ate or deferred benefit of the tenure-hol der or

ot her menmbers of ‘his famly.
292

Explanation | /... .. ... ... . .. .. . e

Expl anation Il.- The burden of proving that a case

falls within  clause (b) of the proviso shall rest with

the party claimng its benefit."

It will be seen that when sub-section (6) of Section 5
provides that in determining the ceiling area and surplus
area, any transfer of land which but for the transfer would
have been declared surplus |and under ~ the Act, 'shall be
ignored, it proceeds on the presunption -that the tenure-
hol ders being aware of the resolution or manifesto adopted
by the ruling All India Congress Party on January 24, 1971
and of the consensus at the Chief Mnister Conference held
in July 1972, to take neasures to lower the ceiling on
agricultural holdings, mght nmake attenpts to  defraud,
defeat and evade the ceiling law, then in offing, by naking
fictitious transfers of land in favour of other persons.

The presunption which underlies the main provision.in
Section 5(6) can be displaced, as the Legislature has itself
i ndicated, on proof of the conditions set out in Proviso
(b). Although the strength of the aforesaid presunpti on-and
the nature and quantumrequired to satisfy the conditions of
Proviso (b) may vary according to the circunstances of the
particul ar case, yet it can be said as a general proposition
that in the case of transfers made prior to the decision of
the Chief Mnister’'s Conference in July 1972 to |ower the
ceiling the burden under Explanation Il on the tenure-hol der
to establish the facts bringing his case within clause (b)
of the Proviso, would be lighter than the one in the case of
a transfer made after the aforesaid decision in July 1972.

In order to bring his case wthin the purview of
Proviso (b), the tenure-holder has to show

(i) that the transfer has been made in 'good
faith';

(ii) that it is a transfer for adequat e
consi der ati on;

(iii)that it has been nmade under an irrevocable
instrument; and

(iv) that it is not a benami transaction or for
i medi ate or deferred benefit of the tenure-
hol der or other nenbers of his fanmly.

There is no dispute in regard to the connotation,
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construction and existence of ingredients (ii), (iii) and
(iv) in the instant case. Controversy, however centres round
the true neaning and scope of the

293
expression 'good faith’ within the contenplation of clause
(b) of the Proviso. 1In the instant case, the Appellate

Authority appears to have taken the viewa view which has
been upheld by the H gh Court-that a transfer cannot be said
to have been nmade in 'good faith' nerely because it has been
honestly or genuinely nade and satisfies the aforesaid
conditions (ii), (iii) and (iv), unless it is proved further
that it was made for a valid pressing necessity.

The thrust of the argunents of the | earned counsel for
the appellant is that the expression 'good faith’ within the
contenpl ati on of Proviso (b) only neans that the transfer is
honestly and genuinely nade and is not designed to
circumvent the Ceiling Act or-defeat its object, and that
this expression cannot be |legitimately stretched so as to
inmport into Proviso (b), as a requirement of law, an
additional obligation to prove that the transfer was made
for a pressing necessity, or valid~  personal need of the
transferor. The argument is not devoid of nerit.

The expression 'good faith’ has not been defined in the
Ceiling Act. The expression has several shades of meaning.
In the popul ar sense, the phrase in good faith' sinply neans
"honestly, without fraud, collusion, ~or 'deceit; really,
actually, without @ pretence and w thout intent to assist or
act in furtherance of a fraudulent ~or otherw se unlawfu
schene". (See Wrds & Phrases, Permanent Edition, Vol. 18A
page 91). Although the neaning of "good faith" may vary in
the context of different statutes, subjects and situations,
honest intent free fromtaint of fraud of fraudul ent design
is a constant elenment of its connotation. Even 'so, the
quality and quantity of the ~honesty requisite for
constituting 'good faith is conditioned by the context and
object of the statute in which this termis enployed. It is
a cardinal canon of construction that an expression which
has no wuniform precisely fixed neaning, takes its col our
light and content fromthe context:

The neani ng and scope of the expression 'good faith' is
therefore, to be considered in the light of the scheme and
purpose of Section 5, in general, and the context of Proviso
(b) to sub-section (6), in particular. W have _already
noticed that the prinmary object of the Ceiling Act, as
adunbrated in the pivotal provisionin Section 5(1)is to
prohibit and disentitle a tenure-holder fromholding land in
the aggregate in the State of Utar Pradesh, in excess of
the ceiling area, in his own right, whether in his own nane,
or ostensibly in the nane of any other person. The ceiling
area and surplus land of a tenure-holder under the Ceiling
Act, as already nentioned, are to be determ ned as on June
8, 1973 when the U. P. (Amendnment) Act.

294

No. 18 of 1973 cane into force. A transfer, therefore, made
after January 24, 1971 which is designed to serve as a cloak
for retention of a right or interest of the transferor in
the ostensibly transferred land in excess of the ceiling
area, even on or after June 8, 1973, will be patently not in
"good faith’. But the Proviso (b) to subsection (6) of
Section 5 extends the negative aspect of the concept ’'good
faith’ a little further by indicating, that even if the
transfer is not an ostensible transfer and the transferor
divests hinself of all interest and rights in presenti in
the transferred Iland, but reserves some benefit in futuro
for hinmself or other menbers of his famly, then also the
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transfer will be not in 'good faith'. A transfer solely for
the purpose of converting surplus land into cash w thout any
kind of need (not to be confused with |Iegal necessity) nmay
al so | ack good faith.

Broadl y speaking, the benefit of clause (b) of the
Proviso to subsection (6) is available to a transfer made in
good faith, that is, to a bona fide transfer whereby the
tenure-hol der genuinely and irrevocably transfers all right,
title and interest in the land in favour of the transferee,
in the ordinary course of nanagenent, of his affairs and
which is not a collusive arrangenent, or device or
subterfuge to enable the tenure-holder to continue to hold
the surplus land or any reserved interest in presenti or in
futuro, therein (or nerely to convert it into cash), and
thus circumvent the ban wunder Section 5(1) of the Ceiling
Act. In order to be entitled to the benefit of Proviso (b),
a transfer made in good faith; nust satisfy the further
conditions, (ii) to (iv), enunmerated in the Proviso (b). The
positive conditions  laid down in Proviso (b) are : that the
transfer should be for adequate consideration; that it
shoul d have been nade under an irrevocable instrument. The
negative conditions set out in clause (b) of the Proviso are

that it nust not be-a benam transaction; that it nust not
be for imediate or deferred benefit of the transferring
tenur e-hol der or other nmenbers of his famly. These tests or
conditions (ii), (iii) and (iv) provided in Proviso (b) may
not by thenselves be conclusive to hold that the transfer
was in ’'good faith' . For instance, ~another jnportant test
for judging the genuineness or otherw se of a sale would be
whet her or not cultivatory possession and enjoynent of the
| and has passed under the sale to the vendee. Even so, once
it is established by the transferring tenure-holder that the
transfer in question effected in the course of ‘ordinary

managenent  of his affairs, was nmade  for adequat e
consi deration and he has genui nel'y, absol utely and
irrevocably divested hinself of ~all right, title and
interest (including cultivatory possession) in the land in
favour of the transferee, the onus under Explanation Il. in

295

the absence of any circunstances suggestive of coll usion, or
an intention or design to defraud or circunvent the Ceiling
Act, on the tenure-holder to show that the transfer ~was
effected in "good faith', will stand discharged, and it wi |l
not be necessary for the tenure-holder to prove further that
the transfer was made for an inpelling need or to raise
noney for neeting a pressing | egal necessity. Although proof
of the fact that a transfer was made for a valid pressing
necessity, may highlight or strengthen the ‘inference in
favour of the genuineness of the transfer, it is not an
i ndi spensabl e constituent of 'good faith’, nor is the proof
of legal necessity requisite, as a natter of |aw, “to enable
a tenure-holder to avail of the benefit of clause (b) of the
Proviso. It nmay be renenbered that at the time when such a
transfer was made, there was no legal restriction on-his
power to alienate the whole or any part of his holding. In
other words, at the time when such a transfer was nade it
was not unlawful, even if it were nmade without any pressing
necessity. It becane unlawful by the subsequent enactnment of
a legal fiction introduced in Section 5 (6) of the Ceiling
Act (No. 18 of 1973) with retrospective effect from January
24, 1971. Even so, under this statutory fiction, a transfer
of land nmade after January 24, 1971 does not becone wholly
void for all purposes; it can be ignored and would not be
taken into account in determining the ceiling area of the
transferring tenure-hol der for purposes of the Ceiling Act,
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and that too, if the following two conditions are satisfied:
(a) that the land but for the transfer would have been
declared surplus I|and under the U P. Act 18 of
1973; and
(b) that the transfer is not of a kind covered by
Proviso (b) to Section 5(6) of the Act.
This being the position, once a transfer is shown to be bona
fide and further satisfies all the other positive and
negative conditions laid down in the Proviso (b) to Section
5(6), there is no justificationin lawto stretch the |ega
fiction further and to spell out fromthe expression 'good
faith’ an addi ti onal requirenent of proving pressing
necessity for the transfer before the tenure-holder is
entitled to the benefit of the aforesaid Proviso (b).

In the instant case, the two sales in question have not
only been found to be genui ne and for adequat e
consi deration, but it has been further accepted that the
sales were nmmde by the tenure-holder to nmeet an ordinary
need of every house-holder i.e.. for raising funds for
constructing a residential house in New Delhi. The sales
have been hel d by the Appellate Authority to be not in 'good
faith’ merely on the
296
ground that the construction of a residential house in New
Del hi by the tenure-holder could not, in the opinion of the
Aut hority, be said to be an "inmpending" (inpelling?)
necessity. This approach and finding is mani festly
err oneous.

As di scussed above, in order to get the protection of
Proviso (b) to Section 5(6), it-is not legally necessary to
proviso, in addition to the conditions set out in the
Proviso (b), that the sales were for valid pressing
necessity. Even so, in the instant case, it had been shown
that the sales were made to raise funds for building a
residential house in New Delhi-which was obviously a valid
necessity. The necessity and its urgency was to be judged
fromthe tenure-holder’s point of (view The tenure-hol der at
the material tine was serving in. the Arny in the rank of
Brigadier which inplies that he was nearing the age of
retirement from Army Service. It is —not shown that he had
any other house where he could live. He had, in fact,
borrowed part of the cost of construction from  the
Government. There was therefore nothing sinister in his

intention if he arranged to sell his lands to other
cultivators to raise funds to acquire a site -and build a
residential house in New Delhi where he would live in
reasonabl e confort after retirenent from Army servi ce.

For all the foregoing reasons, we allow this appeal

set aside the orders of the High Court and of the Appellate
Authority and the Prescribed Authority in so far ~as they
relate to these two sales in question of 12.5 acres each
and hold that both these sales were entitled to the
exenption of Proviso (b) to Section 5(6) of the Ceiling Act.
The Prescribed Authority is, therefore, directed not to
ignore these two transfers, but after taking them into
account determine afresh the ceiling area of the appellant.
W nmake it clear that the Prescribed Authority shal
deternmine the ceiling area and surplus area of the appellant
on the basis that the whole of the Iand held by the tenure-
hol der (appellant) on the crucial date was unirrigated |and,
as the decision of the Appellate Authority (which was upheld
by the High Court) on that issue has becone res judicata.

In the circunstances of the case, there will be no
order as to costs of this appeal

These, then, are the reasons for our Oder dated
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Novenber
N. K. A
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13, 1980, whereby we had all owed this appeal

Appea

al | oned.




